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From tim e t o tim e th e attentio n o f th e Commonwealt h Secretaria t ha s bee n draw n t o a  lac k 
of appropriat e lega l archive s i n som e Commonwealt h jurisdictions . O n occasion , thi s ha s 
been don e b y practitioners , unabl e t o locat e materia l neede d fo r th e preparatio n of , e .g . a 
constitutional case . A t othe r time s thi s ha s bee n don e b y academi c researchers . 

2. It  i s beyon d doub t tha t properl y organise d lega l archive s ar e a  vei n ric h i n a  nation' s 
heritage. No t onl y ar e th e sensationa l trial s o f th e da y encapsulate d fo r posterity , bu t so , 
too, (an d perhap s mor e importantly ) i s th e wa y i n whic h ou r respectiv e people s hav e 
organised an d gon e abou t thei r dail y business . In  n o othe r fiel d i s th e ful l rang e o f huma n 
endeavour, fro m th e executiv e t o th e individual , availabl e t o b e preserve d fo r posterity . 

3. I t is , o f course , eas y fo r th e importanc e o f lega l archive s t o b e overlooke d i n th e 
crush o f othe r seemingl y mor e importan t matter s o f day-to-da y concern . A s Professo r 
Knafla's pape r notes , som e archiva l system s hav e bee n mor e concerne d wit h destructio n tha n 
with preservation . Certainly , destructio n i s a n essentia l componen t o f an y archiva l policy : 
historians, sociologist s an d psychologist s ma y wis h fo r everythin g t o b e kept , bu t th e 
constraints o n storag e spac e dictat e tha t an y archiva l syste m be , a t leas t t o som e degree , 
selective. Ther e is , however , th e alway s presen t proble m o f determinin g toda y wha t may , 
in th e future , b e though t t o b e relevant : an d w e ourselve s ar e to o clos e t o th e presen t an d 
too distan t fro m th e futur e t o b e abl e t o d o thi s wit h an y degre e o f certainty . 

4. Th e pape r suggest s tha t adequat e lega l archive s ar e a  necessity , an d point s t o recen t 
developments, centre d o n Malaysia , i n th e South-Eas t Asia n regio n whic h ar e addresse d t o 
this need . 

5. I t i s no t anticipate d tha t Minister s wil l wis h t o discus s th e pape r i n an y detail , bu t i t 
is presente d i n th e contex t o f th e Meetin g providin g a n appropriat e opportunit y fo r an y 
informal consultation s t o tak e place . 

LEGAL ARCHIVES : TH E NATIONA L 
AND CULTURA L HERITAG E 

ANNEX T O LMM(83)1 9 

Prepared b y LOUI S A  KNAFLA , B A PhD , FRHS 
Professor o f History , Universit y 
of Calgary , Alberta , Canad a 

Introduction 

Legal record s hav e lon g hel d a  prominen t plac e amon g th e source s fo r history . 
Encompassing th e record s o f Ministrie s o f Justice , th e office s o f Attorneys-General , 
Solicitors-General an d Directo r o f Publi c Prosecution s (th e lega l policy-making , advisin g an d 
prosecutorial arm s o f th e State) , th e court s o f la w (centra l an d local) , an d th e lega l 
profession (th e lin k betwee n th e institution s o f th e la w an d society) , thes e varie d lega l 
sources for m bot h qualitativel y an d quantitativel y on e o f th e larges t archiva l group s fo r th e 
study an d interpretatio n o f th e past . The y ar e als o on e o f th e mos t difficul t source s t o 
organise, preserv e an d use . 

2. Lega l record s o n th e on e han d provid e th e onl y unimpeachabl e documen t o f wha t 
individual member s o f societ y hav e conteste d i n workin g ou t huma n relationships , an d o n th e 
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other han d reflec t th e developmen t o f th e la w o f th e Stat e i n relatio n t o society . I n thes e 
sources als o lie s developmen t an d emergenc e o f nations , thereb y preservin g th e histori c 
landmarks o f a  nation' s heritag e fo r succeedin g generations . 

3. A n axio m o f th e commo n la w i s tha t la w i s a  growin g organism , no t a  syste m base d 
on fixe d doctrines ; tha t i t embodie s th e character , values , an d tension s o f a  changin g 
society. Bu t w e ar e usuall y to o fa r fro m th e pas t t o judg e ourselves , an d to o nea r t o 
appreciate full y th e distance. 1 Fo r example , th e la w i s b y som e regarde d i n technica l 
terms, a s comprisin g a n archaic , complicate d worl d divorce d fro m th e languag e o f laymen ; 
to the m i t doe s no t appea r t o li e a t th e threshol d o f th e future . A s th e famou s lega l 
historian ha s written : "Wh o shal l interes t u s i n contingen t remainders , o r th e Statut e o f 
Uses, whil e Chines e metaphysic s remai n unexplored?" 2 Muc h ha s bee n writte n abou t lega l 
institutions, an d particula r branche s o f th e law , bu t unti l ver y recentl y th e us e o f lega l 
sources fo r th e stud y o f individuals , familie s an d communities , busines s an d commerce , 
governments, ideology , socia l force s an d cultur e ha s no t bee n prevalent. 3 

4. Th e la w an d it s record s ar e perhap s th e mos t pervasiv e source s fo r th e stud y o f a 
country's people , thei r institution s an d thei r culture . Th e lega l recor d i s a n integra l par t 
of th e lega l system , a  too l o f judges , lawyer s an d researcher s t o appl y an d develo p th e la w 
in orde r t o mee t th e exigencie s o f th e presen t an d war d of f th e uncertaintie s o f th e future . 
For th e historian , lega l record s provid e informatio n concernin g person s an d places , socia l an d 
economic developments , crime , th e sentencin g policie s o f courts , matter s an d psychiatri c 
and socia l welfare , an d th e interactio n o f individual s withi n society. 4,5 

5. Th e proble m wit h lega l record s i s tha t fe w peopl e reall y understan d them . File s 
become massiv e wit h th e growt h o f moder n societ y an d it s bureaucracies . Over-stretche d 
and over-worke d practitioner s bot h governmen t an d privat e tryin g t o mee t th e dail y crus h o f 
clients hav e com e t o regar d th e archive s whic h thei r wor k ha s spawne d a s a  luxur y tha t ca n 
be discarde d onc e thei r immediat e us e ha s disappeared . Fo r some , a t least , archives 1 

policies ar e relate d solel y t o th e period s lai d dow n i n thei r jurisdiction' s Limitatio n o f 
Actions Act . 

6. Th e purpos e o f thi s pape r i s t o revie w th e wa y i n whic h lega l archive s hav e becom e 
established an d maintaine d i n som e part s o f th e commo n la w world , an d t o provid e som e 
interim assessment s an d recommendation s fo r thei r futur e preservatio n an d usage . Agains t 
the backgroun d o f th e past , i t examine s th e ke y guide s t o th e preservatio n an d destructio n 
of cour t records , th e importanc e o f othe r lega l record s i n th e publi c an d privat e domains , 
and th e problem s o f preservation , managemen t an d accessibility . 

Historical Backgroun d 

7. Th e concep t o f a  Cour t o f Recor d mean s tha t th e document s produce d b y suc h a  cour t 
are a  "record" , an d ar e thu s a  par t o f th e la w itself . Th e Publi c Record s Ac t o f 183 8 wa s 
a landmar k statut e tha t brough t th e record s o f th e Englis h centra l court s unde r th e purvie w 
of th e Maste r o f th e Rolls , an d th e Publi c Recor d Offic e wa s buil t o n th e Master' s estat e 
in Chancer y Lane , London . Th e origina l purpos e wa s t o brin g th e record s o f th e court s t o 
a governmen t departmen t i n orde r t o establis h a  syste m o f organising , cleaning , repairin g 
and preservin g them , an d makin g list s o f contents . Th e earl y Victorian s develope d a  dee p 
appreciation fo r th e past , an d thei r purpos e wa s t o preserv e th e record s o f th e courts . Th e 
Public Record s Ac t o f 187 7 change d that . I t authorise d Inspectin g Officer s t o prepar e fo r 
the Maste r destructio n schedule s fo r lega l record s afte r 171 5 (late r amende d t o 1660) . Thi s 
change i n attitud e wa s give n expressio n whe n man y centra l cour t record s wer e deeme d b y 
the 187 7 Ac t t o b e "withou t value" , an d al l loca l cour t record s wer e calle d "utterl y 
useless".6 Th e destructio n o f th e heritag e o f pas t centurie s wa s pu t i n hand . 

8. Th e result s wer e disastrous . B y th e earl y twentiet h centur y man y record s o f th e 
central, circuit , count y an d boroug h court s ha d bee n destroyed . Precepts , warrants , 
indictments, recognizance s an d deposition s wer e schedule d fo r destructio n afte r thirt y years . 
The minut e book s wer e sufficient , i t wa s said , althoug h no w w e kno w tha t thi s wa s no t th e 
case. A  Roya l Commission , reportin g i n 1916 , recommende d destructio n o f suc h record s 
after period s o f tw o t o te n years , whil e a  cas e wa s stil l fres h i n th e docket . Thi s 
recommendation wa s followed , i n part , b y a  schedul e o f 194 1 b y whic h 
whole classe s o f record s wer e iettisoned . Whe n file s wer e retained , the y involve d 
sensational case s o f "public " interest , suc h a s murder , treason , seditio n an d riot . Lat e 
Victorian an d Edwardia n societ y believe d tha t onl y "class " crime s suc h a s treaso n an d rio t 
were th e foundation s o f la w an d history . 7 
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9. The  problems , however , wer e real . Fo r example , th e Suprem e Cour t (civi l side ) 
records transferre d t o th e Publi c Record s Offic e (PRO ) fo r 1875-193 5 comprise d fou r mile s 
of shelving , an d th e absenc e o f statement s o f clai m an d judgment s mad e the m unrewarding . 
At th e sam e time , si x mile s o f origina l will s wer e tansferred , an d thes e wer e seldo m use d 
because researcher s preferre d th e registere d copies . B y 195 8 th e proble m wa s eve n mor e 
acute. Th e record s o f magistrates ' court s (whic h hear d mor e tha n a  millio n crimina l case s 
a year)  wer e bein g destroyed , whil e th e circui t court s (whic h hear d les s tha n 30,00 0 a 
year) wer e preserved . T hus ther e wer e larg e number s o f lega l record s growin g 
geometrically whic h wer e bein g systematicall y destroyed , an d man y o f thos e tha t wer e 
preserved lacke d vita l information. 8. Th e relianc e o n minut e book s wa s ill-founded . The y 
were no t document s "o f record" , the y wer e no t rea d o r signe d b y judges , an d wer e neithe r 
accurate no r complete . Finally , a n Ac t o f 195 8 repeale d severa l earlie r ones , attempte d t o 
broaden th e scop e o f wha t shoul d b e kept , an d establishe d a  thirty-yea r polic y fo r 
destruction. 

The Dennin g Repor t 

10. Th e Repor t o f th e Committe e o n Lega l Record s (1966 ) provide d th e basi c framewor k 
for th e preservatio n o f cour t record s i n England . Th e Dennin g Report , whil e considere d 
contemporaneously t o b e a  refor m o f th e previou s Publi c Recor d Offic e Acts , wa s 
nonetheless i n th e lat e nineteent h centur y traditio n i n it s attitud e t o recor d preservation : 
destroy. Certai n "key " lega l record s wer e kept , an d other s wer e "selected " b y specime n 
files o r rando m sample . Th e grea t bul k o f record s wa s simpl y t o b e destroyed , an d tha t 
word "destroy " dominate s th e list s o f lega l record s i n th e appendice s o f th e Committee' s 
report. Ther e was , however , a  complet e "system " fo r th e administratio n o f th e lega l 
records, an d disposal s wer e slate d i n a n orderl y an d logica l manner. 9 

11. Th e principle s establishe d fo r th e descructio n o f cour t record s wer e th e resul t o f a 
cost/benefit analysis . Eac h clas s o f record s wa s evaluate d fo r th e cos t o f keepin g an d 
maintaining the m ove r thei r "probable " futur e value . Wher e a  clas s wa s preserve d i n part , 
court official s woul d appl y th e criteri a o f selection , no t expert s i n th e field . Onl y th e fina l 
selections woul d b e mad e b y a  Publi c Record s Offic e official . Grea t emphasi s wa s place d 
on th e availabilit y o f alternat e source s o f informatio n suc h a s newspape r account s o f cases , 
solicitors' file s an d governmen t documents . Whethe r parties , lawyers , researcher s o r 
historians coul d locat e thes e alternativ e sources , an d whethe r thei r informatio n woul d b e 
reliable wer e question s whic h th e Committe e avoided . Th e principle s wer e drafte d no t fo r 
future need s bu t fo r th e exigencie s o f th e t ime . 

12. I n th e end , th e source s o f case s representin g "publi c interest " continue d t o b e give n a 
higher profil e tha n th e mas s o f litigatio n whic h stemme d fro m th e publi c "a t large" . 
Destroyed material s include d petitions , summonses , writs , oaths , pleadings , motions , 
affidavits, depositions , caus e books , transcripts , judgments , draf t paper s an d 
correspondence. Th e material s preserve d include d document s relatin g t o parliamentary , 
governmental an d municipa l concerns , cour t order s an d rolls , minut e books , bond s an d 
recognizances, appea l paper s an d indexes . Ofte n cas e file s wer e "selected" . Group s t o b e 
destroyed ha d specifi c year s preserve d b y "rando m sampling" . District , municipa l an d 
county court s suffere d a n eve n harshe r fate . Mos t o f thei r record s wer e slate d fo r 
destruction. Wher e th e la w touche d moneye d interests , however , suc h a s probate , divorce , 
railways, shippin g an d bankruptcy , th e preservatio n recommendatio n wa s positive . 

13. Ouit e rightly , th e Dennin g Repor t ha s no t bee n full y implemented . Authoritie s sinc e 
that tim e hav e com e t o recognis e th e fundamenta l purpos e o f creatin g a  publi c reord s 
archive: t o preserv e th e legac y o f th e past . Th e Dennin g Repor t i s no w regarde d b y 
archivists a s obsolete . Certainly , n o governmen t shoul d rel y o n a  syste m whos e basi c tenet s 
were demonstrabl y unsound , eve n befor e th e Dennin g Repor t wa s published. 10 

14. Th e onl y answe r t o th e dilemm a i s fo r th e dispositio n o f cour t record s t o b e don e wit h 
the assistanc e o f a n inter-disciplinar y body , on e whic h include s representative s no t onl y fro m 
government an d th e lega l profession , bu t als o fro m political , socia l an d economi c historians , 
and relevan t constitutent s fro m th e privat e sector . 

Modern Alternative s 

15. Th e Englis h syste m ha s no t bee n followe d throughou t th e Commonwealth . Calle d a 
"record type " system , i t i s base d o n archiva l an d administrativ e developments . A  recor d 
type exist s whe n th e record s ar e file d separatel y accordin g t o thei r provenance , creating , 
for example , group s o f record s fo r writs , affidavits , judgment s an d pardons . Th e user , 
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whether lawyer , litigant , researche r o r historian , mus t canvas s al l th e relevan t group s t o 
find informatio n o n a  particula r cas e o r lega l problem . A  recor d "dossier " syste m i s base d 
on th e activitie s o f th e cour t an d a  lac k o f administrativ e structure . A  file , o r dossier , i s 
made o f al l document s concernin g a  particula r case , an d thes e file s compris e a  singl e recor d 
group fo r al l litigatio n arisin g fro m tha t court . Thu s th e dossie r i s th e mos t usefu l for m o f 
record-keeping fo r user s whethe r thei r interes t i s lega l o r historical. 11 Sinc e th e metho d o f 
keeping cour t record s predetermine s thei r use , alternative s t o th e record s syste m deserv e 
consideration. 

16. Th e valu e o f th e dossie r syste m ha s bee n demonstrate d i n part s o f Australi a an d 
Canada, wher e mos t o f th e lega l record s ar e maintaine d simply . Duplicat e materia l i s no t 
as prevalent , an d specime n fil e selectio n o r rando m samplin g ca n b e use d t o mee t 
destruction schedule s necessitate d b y lac k o f fund s o r spac e withou t losin g eithe r th e breadt h 
or dept h o f th e sources. 12 Tha t thi s syste m i s a  genuin e alternativ e t o th e recor d typ e ca n 
be discerne d fro m th e Dennin g Repor t itself , wher e th e suggestio n i s mad e t o attemp t th e 
gathering o f recor d type s int o dossier s whe n recor d syste m i s itsel f large , comple x an d 
unwieldy.13 I t mus t b e remembere d tha t th e recor d typ e syste m i s uphel d i n th e Repor t 
(and earlie r ones ) no t becaus e i t i s a  bette r syste m fo r users , bu t becaus e i t i s a  bette r 
system fo r destroyin g cour t records. 14 

17. Th e alternative s withi n th e dossie r syste m ar e varied . I n countrie s lik e Malaysi a an d 
Singapore, wher e th e historical-lega l record s ar e thi n an d archiva l staff s ar e small , a  dossie r 
system ca n encourag e th e preservatio n an d maintenanc e o f al l th e lega l record s i n a  for m 
simple fo r user s t o benefit . An d i n countrie s lik e Indonesi a an d th e Philippines , wher e ther e 
is a  vas t accumulatio n o f records , th e dossie r syste m provide s a n eas y mean s o f destructio n 
by rando m samplin g whe n ther e ar e n o othe r availabl e resource s fo r thei r preservation . Th e 
creation o f th e South-Eas t Asia n schoo l fo r archivist s i n Malaysi a wil l undoubtedl y advanc e 
the historica l consciousnes s o f th e are a an d sugges t ne w archiva l scheme s fo r th e uniqu e 
Judicial system s an d physica l environmen t o f th e area. 1 5 

18. Whil e th e Dennin g Repor t eschewe d th e us e o f microfil m an d moder n technolog y t o 
meet th e demand s o f lega l records , nonetheles s thes e method s ar e bein g use d successfull y 
elsewhere. I n Canada , fo r example , a n a d ho c nationa l lega l record s committ e i s bein g 
established t o co-ordinat e th e preservatio n an d researc h o f cour t records. 16 Th e provinces , 
too, wher e th e dossie r syste m i s predominant , ar e beginnin g t o respon d t o th e need s o f 
future users . Ne w Brunswick , fo r example , transfer s al l cour t record s t o th e Provincia l 
Archives afte r fiv e years , an d th e Archive s organise s an d preserve s its  lega l heritag e withou t 
destruction o f th e originals . Th e Ne w Brunswic k syste m i s a  mode l fo r cour t record s 
preservation. I n Ontario , th e Provinc e ha s begu n a n ambitiou s programm e o f puttin g cas e 
files o f th e 19t h centur y o n compute r tape . Thi s no t onl y maintain s th e record s o f th e 
courts, bu t it  als o enable s the m t o b e studie d wit h al l th e possibilitie s o f compute r analysis . 
Finally, in  Albert a th e spac e proble m ha s bee n resolve d b y microfilmin g th e cas e file s o f 
the majo r superio r court s t o 1972 . I n thi s wa y th e cour t record s o f th e Provinc e ar e 
preserved efficientl y an d effectivel y In  on e location , an d copie s ca n b e mad e fo r librarie s 
and researc h centres . Compute r potentia l is  jus t no w bein g examined , an d its  genera l us e 
for indexin g record s is  significant . 

Legal Record s in  th e Wide r Contex t 

19. Th e problem s whic h confronte d th e movemen t t o preserv e cour t record s in  man y 
countries in  th e middl e decade s o f thi s centur y wer e problem s whic h hav e no t ye t bee n me t 
in dealin g wit h othe r lega l record s in  th e publi c an d privat e domains . I n th e publi c domain , 
court record s ar e onl y on e par t o f th e lega l processes . Committee , parliamentar y an d 
cabinet meeting s t o discuss , for m an d fram e th e law , th e relevan t correspondence , paper s 
and studies , constitut e th e origina l record s withou t whic h statut e la w itsel f woul d no t exist . 
A genera l polic y in  mos t countrie s ha s bee n t o preserv e th e parliamentar y papers , an d som e 
of thos e o f Attorneys-Genera l an d Solicitors-General , bu t thes e policie s hav e no t bee n 
uniform an d rule s fo r acces s b y researcher s ofte n hav e no t bee n made . O n occasio n 
officials actuall y tak e thei r paper s wit h the m o n thei r departur e fro m office , leavin g 
wholesale gap s i n th e officia l recor d a t th e highes t levels . Minute s o f meeting s ar e usuall y 
preserved, bu t thes e ar e littl e mor e tha n th e shel l o f th e record . Notes , interna l 
memoranda an d specia l studie s ar e paramoun t fo r a n understandin g o f ho w an d wh y law s 
were made , amende d o r repealed , an d thu s crucia l t o th e stud y o f a  nation' s lega l heritage . 
In addition , source s suc h a s thes e ar e als o revealin g o f th e formatio n o f nationa l polic y an d 
the basi s o f politica l decision s in  th e growt h o f th e natio n State . 
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20. The  privat e domai n i s perhap s th e mos t overlooke d secto r o f lega l records . It s breadt h 
and dept h i s ofte n misunderstoo d o r forgotten . Th e paper s o f la w firm s provid e no t onl y 
records fo r understandin g th e dynamic s o f on e o f th e foremos t profession s o f moder n 
society, bu t als o on e o f it s majo r busines s groups . Correspondenc e note s an d brief s provid e 
the backgroun d o f case s trie d i n courts , an d als o th e evidenc e o n whic h judge s an d jurie s 
have base d thei r verdicts , i n th e absenc e o f complet e cour t manuscripts . I n addition , th e 
readiness toda y o f partie s t o settl e ou t o f cour t an d avoi d litigatio n mean s tha t a n 
increasing amoun t o f potentiall y importan t materia l i s accumulatin g i n solicitors ' office s 
instead o f judicia l archives . Thei r files , too , illustrat e wit h revealin g franknes s th e 
intimate minutia e o f contemporar y dail y life , dow n t o th e detaile d weekl y expenditur e o f 
claimants i n maintenanc e cases . A s w e loo k bac k o n pas t generations , s o wil l thos e o f th e 
future loo k a t u s an d thes e file s may , i f properl y preserved , giv e the m uniqu e insight s int o 
how w e live d an d wha t w e did . 

21. The  record s o f la w firm s ar e perhap s a s larg e i n volum e a s thos e o f th e court s 
themselves, ye t littl e ha s bee n don e t o provid e fo r thei r preservation . A  majo r reaso n i s 
the proble m o f confidentiality . Wha t ca n b e seen , when , an d b y who m ar e problem s whic h 
confront th e lega l record s o f th e publi c domai n a s wel l a s thos e o f th e private . Wha t i s 
needed firs t i s a  concerte d effor t t o encourag e la w firm s t o preserve , an d deposit , thei r 
records; an d second , t o determin e th e rule s whic h wil l gover n acces s an d use . I n th e 
meantime, th e archiva l concern s o f preservin g th e record s an d propert y listin g the m ca n b e 
placed i n motio n whil e ethica l an d privat e consideration s ar e bein g discusse d an d hopefull y 
resolved. 

22. Betwee n th e publi c an d privat e domain s o f non-cour t recor d document s li e th e persona l 
papers o f judge s an d lega l officers . Man y o f thes e potentia l sources , includin g tria l note s 
and bench-books , ar e importan t fo r a n understandin g o f ho w lega l proces s worked , an d i n 
providing insight s into , an d explanation s of , decision s mad e i n landmar k cases . Man y 
developed countrie s hav e mad e littl e effor t t o see k th e retentio n o f thes e valuabl e records . 
An ambitiou s projec t a t Oxfor d ha s attempte d t o gathe r i n on e archiv e th e paper s o f 
officials i n th e Britis h Colonia l Service , especiall y thos e wh o serve d i n Afric a an d th e 
Caribbean.17 Th e Oxfor d Colonia l Record s Project , institute d b y th e Commonwealt h Studie s 
committee i n 1962 , sen t inquirie s t o thousand s o f official s wh o ha d serve d abroad. 1 8 . Th e 
result wa s th e creatio n o f a  larg e collectio n whic h include s judicia l correspondence , note -
books an d bench-books . Attempt s b y individua l countries , perhap s throug h thei r la w 
societies, t o us e thi s mode l t o collec t an d preserv e lega l paper s hel d withi n th e countrie s 
would ad d immeasurabl y t o thei r lega l archives . List s o f thes e papers , cross-reference s 
with cour t record s an d othe r lega l document s i n th e publi c an d privat e domains , woul d giv e 
the lega l heritag e o f a  countr y th e fulfilmen t o f it s promise . 

User Demand s an d Archiva l Response s 

23. Th e discipline s o f genealogy , history , politica l science , philosophy , psychology , 
sociology, socia l welfar e an d environmenta l desig n ar e stil l i n thei r infanc y whe n i t come s t o 
the us e o f lega l records , an d i t i s impossibl e t o foretel l wha t use s wil l com e t o b e mad e o f 
them i n th e future . Th e majo r transformatio n whic h occurre d i n th e las t twent y year s may 
well mar k th e beginnin g o f a  ne w era. 19 Lawyers , an d centra l an d loca l authorities , 
need precis e detail s abou t offences , order s an d verdicts , convictions , acquittals , motions , 
and judicia l reasoning . Genealogist s requir e indexe s o f partie s an d eas y acces s t o th e cas e 
materials. Historian s an d researcher s nee d th e preservatio n o f everythin g i n a  useabl e 
format. 

24. Wher e everythin g i n a  particula r categor y canno t b e kept , a  comprehensiv e cross -
section mus t b e retaine d becaus e th e la w an d matter s o f publi c an d privat e interes t ar e 
constantly changing . Change s i n th e judicia l structure , i n crimina l an d civi l procedure , i n 
the characte r o f civi l litigation , an d i n th e judicia l wor k o f administrativ e tribunal s affec t 
which particula r recor d i s importan t o r unimportan t a s an y transportation , commerce , 
industry ,  th e famil y an d socia l custom s hav e withi n themselve s broa d shift s o f interes t an d 
relevance. Alternativ e source s ar e usuall y unsatisfactory , an d ther e i s littl e logi c i n 
destroying origina l materia l i n orde r t o preserv e th e secondary . 2 0 

25. Record s managemen t wil l b e eve n mor e importan t i n th e futur e tha n i t ha s bee n i n th e 
past. Preservin g cour t record s pose s importan t responsibilitie s fo r thei r use . Thu s th e 
management o f cour t record s mus t b e oriente d t o th e need s o f servicin g referenc e an d 
research, communication s an d scholarship . 21  Som e priorit y shoul d b e give n t o th e 
development o f aid s fo r th e explanatio n o f lega l jargo n an d a s t o th e us e o f th e cour t 
records. Thos e wh o us e th e archive s shoul d b e encourage d t o ad d t o these . Guide s t o th e 
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records shoul d b e detailed , includin g a  discussio n o f th e histor y o f th e record s an d archiva l 
annotation. 2 2 "Calendars " (brie f descriptions ) o f th e variou s kind s o f cour t record s ar e 
invaluable fo r amateu r an d professiona l researcher s wh o wis h t o us e lega l record s 
successfully, a s the y serv e t o poin t th e researche r i n th e directio n h e o r sh e ma y wis h t o 
go. Give n th e comple x natur e o f suc h records , mor e detaile d an d comparativ e studie s ar e 
needed fro m th e academi c disciplines . O n th e leve l o f th e individua l country , list s an d 
analyses o f lega l record s mus t b e base d no t o n a  singl e archiva l sourc e bu t o n thos e fro m al l 
sectors o f th e publi c an d privat e domain s 2 3 an d a  guid e t o relate d lega l record s i n th e 
Commonwealth woul d b e invaluabl e fo r futur e research . 24 

26. A  majo r proble m fo r th e newly-independen t nations , however , i s gettin g started . 
Having overcom e problem s inheren t i n claimin g priorit y insofa r a s resource s ma y b e involve d 
(and an y los s i n priorit y ma y represen t opportunitie s foreve r foregone ) prope r storag e 
facil i t ies ar e require d fo r th e particula r cl imati c an d environmenta l concern s o f th e area . 
The preservatio n o f record s include s adequat e sorting , organisation , an d listin g o f th e 
contents. No t onl y professiona l archivist s ar e neede d i n a  developin g country , bu t als o sub -
professional official s i n th e court s an d department s o f Stat e wh o ca n tak e int o consideratio n 
the futur e dispositio n o f th e record s whe n the y ar e originall y forme d an d stored . Course s 
such a s thos e a t th e archiva l school s i n London , Liverpoo l an d Wale s i n th e Unite d Kingdom , 
and th e recently-establishe d Institut e o f Archive s Scienc e fo r South-Eas t Asi a a t th e 
National Archive s o f Malaysi a ar e usefu l example s o f wha t ca n b e don e i n othe r 
regions. 2 5 Course s o n subject s suc h a s th e histor y an d administratio n o f lega l systems , 
language, diplomati c an d interpretativ e skil ls , researc h method s an d managemen t ar e a s 
relevant fo r lega l record s a s the y ar e fo r th e cultura l heritag e o f a  country . 26  Preservin g 
legal record s i s necessar y fo r orderl y developmen t an d understandin g o f th e law , ou r 
historical consciousness , an d ou r social , economi c an d cultura l mi l ieu . Maintainin g an d 
faci l i tat ing thei r us e wi l l mak e tha t possible . 

27. Th e preservatio n an d maintenanc e o f lega l record s i s no t merely , however , a 
Commonwealth phenomenon . Throug h UNESCO , a  Nationa l Informatio n System s (NATIS ) i s 
being develope d t o creat e internationa l aim s fo r world-wid e informatio n systems . NATI S 
was create d largel y t o assis t th e archive s o f developin g countries , an d i t plan s t o b e 
relevant t o archiva l need s regardles s o f th e country' s lega l system , socia l o r politica l 
structure, o r stag e o f development . 2 7 Th e emphasi s i s bein g place d o n devisin g mean s fo r 
preserving records , an d processe s t o faci l i tat e thei r use . Th e concep t i s on e o f 
"autonomous archiv e administration" , a  syste m tha t wi l l promot e record s retentio n an d 
management, an d remov e i t fro m th e are a o f short-ter m polit ica l o r economi c 
expediency. 2 8 Thes e aim s ar e particularl y relevan t t o th e problem s whic h confron t th e 
preservation an d maintenanc e o f lega l records . Scheme s base d o n th e destructio n o f whol e 
classes o f record s ar e no t onl y detrimenta l t o th e lega l an d cultura l heritag e o f full y 
developed countries , bu t the y ar e als o irrelevan t t o th e need s o f th e developin g 
countries. 2 9 Cost-benefi t equation s ar e particularl y f lawed , whe n th e cos t ca n b e 
quantified bu t th e benefi t cannot . Natura l resource s ar e irreplaceable . Wha t al l 
Commonwealth countrie s hav e i n commo n i s a  livin g lega l syste m embodyin g share d 
tradit ions, an d th e preservatio n o f thei r record s assist s i n a n identif icatio n an d understandin g 
of past , presen t an d future . 
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