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Continuing wor k i n th e fiel d o f privat e internationa l law , an d i n respons e t o th e invitatio n 
so t o d o mad e b y La w Minister s i n Barbado s i n 1980 , Professo r Davi d McClea n ha s prepare d 
the annexe d pape r o n refor m i n th e la w o f domicile . 

2. I t i s no t anticipate d tha t Minister s wil l wis h t o dea l wit h th e pape r i n detai l whe n the y 
discuss th e activitie s o f th e Secretaria t i n th e lega l field . However , th e pape r suggest s a 
lack o f co-ordinatio n i n th e piece-mea l refor m whic h ha s begu n i n th e fiel d o f domicile . 
Not onl y ma y Minister s conside r tha t thi s seem s undesirable , particularl y i n a  topi c alread y 
labelled a s "conflic t o f laws" , bu t tha t i t i s al l th e mor e surprisin g whe n i t i s takin g plac e 
in a n are a o f th e la w whic h woul d appea r t o b e devoi d o f polic y consideration s an d t o fal l 
clearly withi n th e categor y o f "lawyer s law" , an d s o b e avoidable . Th e subjec t i s one , too , 
in whic h a  degre e o f harmonisatio n woul d appea r t o b e desirable . 

3. Th e pape r point s t o step s take n i n a  numbe r o f jurisdiction s o n variou s aspect s o f th e 
law o f domicil e ( e .g . domicil e o f origin ; domicil e o f choice ; domicil e o f dependenc e fo r 
married wome n an d fo r children : an d domicil e o f childre n whos e parent s liv e apart ) an d 
discusses th e emergenc e o f "habitua l residence " t o challeng e th e concep t o f domicile . I t 
notes tha t Nauru , on e o f th e Commonwealth' s smalles t jurisdictions , ha s legislate d t o 
replace domicil e b y habitua l residenc e i n al l conflic t o f law s matters . 

4. Th e pape r append s legislatio n fro m Australia , Ne w Zealan d an d th e Unite d Kingdom . 
It point s t o th e Ne w Zealan d mode l a s bein g perhap s th e mos t appropriat e fo r consideratio n 
by othe r Commonwealt h jurisdiction s considerin g reform , an d th e Meetin g ma y b e intereste d 
in learnin g fro m th e Austalia n delegatio n th e reason s whic h la y behin d thei r ow n 
jurisdiction's variatio n o n th e Ne w Zealan d model . 

5. Th e Commonwealt h Secretaria t ha s fo r som e tim e bee n recognise d a s a  forc e fo r 
harmonisation an d i n thi s matter , i n particular , w e woul d valu e th e guidanc e o f Minister s a s 
to an y furthe r actio n w e shoul d undertake . 
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ANNEX TO LMM(83)11 

REFORM OF THE LAW OF DOMICILE 

A paper prepare d 
by 

PROFESSOR DAVID McCLEAN, B.C.L., M.A., 
Barrister, Professor La w in the University 

of Sheffield 

INTRODUCTION 

Domicile ha s a n importan t rol e i n th e conflic t o f law s rule s o f 
Commonwealth countrie s particularly i n the field of family law . The great 
majority of Commonwealth jurisdiction s share a common corpus of law as to 
domicile, the main features of which were established i n the middle years 
of th e nineteent h century . Ove r th e las t twent y year s o r so , thi s 
traditional pattern has been disturbed, most radically b y th e proposal , 
aired i n a  few jurisdiction s bu t acte d upo n in only one, that domicile 
should b e replace d i n tot o b y a  different connectin g facto r suc h a s 
'habitual residence'. 

2. Mor e insidiou s have been the actions of the legislatures of a number 
of jurisdictions i n reforming th e law of domicile, either generally or in 
its application i n particular contexts , to remedy what are widely see n as 
unsatisfactory feature s of the traditional concept. There is of course no 
reason wh y th e rule s a s t o domicil e shoul d b e unifor m i n all juris -
dictions an d i n all contexts , but equall y i t i s possible t o forese e 
difficulties ahea d i f what appear s t o be the same concept begins to be 
governed b y different rules in neighbouring jurisdiction s as a  result o f 
unco-ordinated la w reform . I t i s therefore fo r consideratio n whethe r 
common principles for a modernised la w of domicile could be agreed upon , 
if indeed i t is to be retained as a significant connecting factor . 

3. Thi s pape r review s th e traditiona l concep t o f domicil e an d th e 
legislation o f Commonwealt h jurisdiction s codifying o r reforming it . It 
also consider s th e alternativ e o f habitual residence. 1 I t first review s 
the principal features of the law of domicile, indicating th e exten t t o 
which case-la w o r statutor y formulation s hav e produced variant s within 
what can b e regarde d a s th e traditiona l rules , and the n examine s th e 
reforms contemplated o r achieved i n the last few decades. 

THE COMMON LAW RULES 

4. Th e function of domicile. 'Domicile ' i s a legal concept which link s a 
person, including i n some contexts a corporation o r othe r lega l person , 
to a particular country . It identifies 'his ' country, the law of which is 
in some sense proper t o him. 

5. Individual s are increasingly mobile. They often spend periods of time 
travelling t o different countries . The y ma y ow n propert y i n severa l 
countries, an d hav e famil y o r busines s link s wit h man y more . I t is , 
however, a rare individual who does not have a country whic h h e regard s 
as hi s 'home ' country . O f cours e ther e wil l b e individual s wh o hav e 
divided loyalties , whose curren t wa y o f lif e points t o on e countr y a s 
home, bu t whose upbringing, family tradition and sentimental attachment s 
are focussed on another; the Commonwealth, better tha n any other group of 
countries, know s well the expatriate and his love-hate relationshi p with 
his hos t country . Fo r mos t people , however , th e notio n o f ' a hom e 
country' i s a real one, and the law recognises this ; the law of domicile 

1The pape r i s drawn i n larg e par t fro m Professor McClean's forthcomin g 
book Th e Recognitio n o f Famil y Judgment s i n the Commonwealth bu t omits 
the comprehensive citation of authority which will be there included . 
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provides a framework o f rules to guide the courts in the identification 
of an individual's 'home country'. 

6. I t is not possible to read off from these general statements of the 
function of domicile any absolute requirements as to its content. Like 
nationality, a concept serving simila r legal purposes, domicile may be 
differently understoo d i n differen t countries , thoug h i n practic e 
Commonwealth countries do share a common body of domicile law.2 

7. Withi n on e particula r country , domicile ma y b e give n differen t 
meanings in different contexts. It is common to find i t used, with a 
special definition, in immigration legislation and domicile for fiscal 
purposes may well differ fro m that applying to the same person for the 
purposes of matrimonial jurisdiction . For most purposes, a person has 
only one domicile, but some uses of the term domicile do not require it 
to be exclusive, not precluding double or even multiple domiciles.3 

8. Th e traditiona l us e of domicile i s t o identif y a n individual' s 
'personal law'. It is so used i n most common law countries, although 
religious persuasio n i s use d fo r th e sam e purpos e i n th e India n 
subcontinent and nationality has traditionally bee n the corresponding 
connecting factor in civil-law jurisdictions. Roman-Dutch law makes great 
use of domicile, though on some points the content of the concept may 
differ from that traditionally adopted in common law countries. Despite 
the effects of legislation in many Commonwealth jurisdictions, it remains 
central t o th e conflic t o f law s rule s relatin g t o th e family , i n 
jurisdictional an d choic e o f la w context s an d i n respec t o f th e 
recognition of foreign decrees. 

9. A  basi c definition . Th e fact s o f a  Malawi case , Gray v  Gray,4 

illustrate the factual complexities with which a definition of domicile 
must cope. 

Mr. Gray was born in South Africa in 1906. His father was Scottish. 
His mother was English and at the time of his birth was actually en 
route for Malawi (the n Nyasaland). After attending schools in both 
Nyasaland an d Rhodesia, Mr. Gray spen t the years (1924-1930 ) in 
Scotland where he qualified as a veterinary surgeon. In 1930 he took 
a post in the Sudan, moving to New Zealand in 1934. During his stay 
in New Zealand he was visited by his mother and decided that he ought 
to live in Nyasaland to be near her. He applied to join the Colonial 
Service and after a short spell in Tanganyika was posted to Nyasaland 
in 1940. At the time of the case he had been in that country for some 
eight years and hoped t o remain there, so far as he was able to 
refuse transfers within the Colonial Service. 

10. It is by no means obvious what was his 'home country',5 and the facts 
certainly demonstrate tha t an individual's current home can change from 
country to country quite frequently, too frequently for that notion to be 
very suitabl e fo r th e purposes fo r which domicile i s used. For this 
reason the courts have adopted as the basic content of domicile the idea 
of a permanent home. 

11. This notio n o f th e permanen t hom e involve s lookin g beyon d th e 
established fact s of a person's residenc e t o his intentions for the 
future pattern of his life. That in turn requires special rules to govern 
cases in which the propositus throug h infanc y o r mental disorder i s 
unable, or, not being sui iuris, is regarded a s not entitled, to have 

2See generally Dicey and Morris, The Conflict of Laws (10th edn, 1980), 
chapter 7. 

3Eg Civil Jurisdiction and Judgments Act 1982 (UK) giving effect to the 
EEC. Convention on Jurisdiction and the Execution of Judgments in Civil 
and Commercial Matters 1968. 

41923-60 ALR Mal 160 (Nyasaland H Ct, 1948). 

5He was in fact held to have acquired a domicile of choice in Nyasaland. 
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views on th e matter . Thes e operat e t o make i t impossible t o equate 
domicile with 'permanen t home ' i n every case , and tha t equatio n i s 
further hindered b y the special rules as to the domicile of origin, the 
domicile acquired at birth, which is given special importance. 

12. The country identifie d b y domicile. Domicile is used to identify a 
country possessing a distinct legal system. One implication of this is 
that it is usually unnecessary t o identify a particular place (town, 
country, province) within the country as the place where the propositus 
is domiciled. There can be exceptions in particular statutory contexts, 
and in the special cases presented by boundary changes. 

13. An exampl e o f th e latte r i s Evan s v  Evans, 6 concernin g th e 
reconstitution of the Colony of the Leeward Islands in 1940 when one of 
its five presidencies, Dominica, became a separate Colony. Mr. Evans was 
born in Dominica before 1940 and claimed to have a domicile of origin in 
the Colony of the Leeward Islands . The court rejected thi s argument, 
holding in effect that his domicile of origin was in Dominica despite its 
being at the relevant date merely one area of a country; but Mr. Evans' 
residence i n Antigua, a continuing presidency , was the basis of the 
decision tha t he had acquire d a  domicile of choice i n the post-1940 
Colony of the Leeward Islands. 

14. Federal states. Where a federal state is concerned, each component 
unit having a separate body of law, the unit is the 'country ' for the 
purposes of the conflict of laws. To an immigrant i n particular, the 
boundaries between the various units may be of little significance; he 
plans to live in Britain, Australia, Malaysia or Nigeria, and may have no 
attachment t o an y on e unit , and n o awarenes s o f whethe r th e lega l 
structure of the federation gives significant legislative power to its 
component units. He must nonetheless be domiciled i n such a unit; to 
acquire such a domicile as a domicile of choice requires more than the 
establishment of the necessary links with the federation as a whole. This 
feature of the law of domicile has been much criticised and has been the 
subject of legislation in some jurisdictions; the reforming statutes are 
considered below.7 

15. This statemen t o f th e positio n i n federa l state s need s t o b e 
qualified to take account of the exercise (i n the family law area the 
apparently increasin g exercise ) o f legislativ e powe r b y federa l 
legislatures, whose Acts supersed e th e previous legislatio n o f th e 
various unit s o n th e sam e topic. 8 Unti l 1967 , the relevant Rule in 
Dicey's treatise read that 'no person can at the same time have more than 
one domicile'.9 Fatayi-Williams J  of the Western Nigeria High Court 
observed in Odiase v Odiase,10 'I doubt whether Dicey's proposition...can 
fit into the modern concept of the exercise of legislative power i n a 
federation'. Hi s view , no w widel y accepted , wa s tha t wher e th e 
subject-matter is governed by federal legislation, it is proper to speak 
of domicile i n the Federation as a whole; where the relevant law is that 
of the federal unit, we must still speak only of domicile in the unit. It 
is a difficult question whether this approach is possible in Kenya, where 
statutory force has been given to the rule that 'no person may have more 
than one domicil at any time'. 11 

6(1960) 2 WIR 246 (Sup Ct of Windward Is and Leeward Is). 

7See para 68, below. 

8Eg, the Family Law Act 1975 of the Commonwealth of Australia, superseding 
the legislatio n o f th e Australian States , mainland Territorie s an d 
Norfolk Island on the same subject-matter. 

9It is now qualified by the insertion of the words 'for the same purpose': 
Dicey and Morris, The Conflict of Laws (10th edn, 1980), p 104. 
10 [1965] NMLR 196 at 198. 

11Law of Domicil Act 1970, No 6, s 10(1). 
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16. The positio n tha t a  'federa l domicile ' ca n exist has been reached, 
not without som e controversy , i n Nigeria,12 Australia 13 and  Canada. 14 

Although th e determinatio n o f domicile i s a matter fo r the lex fori, it 
is believed tha t in appropriate contexts a court sittin g outsid e on e o f 
these federa l state s woul d accep t the reality of the 'federa l domicile' 
so introduced, despite a dictum to the contrary i n th e Zimbabw e cas e o f 
Smith v Smith.15 

17. Domicile o f origin . The commo n la w traditionall y ascribe s to every 
person a domicile of origin from the moment of his birth. In the standard 
case o f th e legitimat e chil d bor n durin g hi s father' s lifetime , his 
domicile o f origi n wil l b e th e countr y i n whic h th e fathe r wa s the n 
domiciled. Althoug h muc h els e abou t th e domicil e o f origi n i s 
controversial, tha t muc h i s wel l establishe d i n cas e la w an d i s 
reproduced in statutory codes of domicile in Cyprus,16 Indial7 and Kenya.18 

In Barbados and New Zealand, the statutory refor m of the law of domicil e 
has effectivel y abolishe d th e domicil e o f origin ; th e reformin g 
legislation i s examined below. 19 

18. Outsid e th e standar d case , th e positio n i s les s clea r cut . A 
legitimate but posthumous child i s usually declared b y th e text-writer s 
to tak e th e domicil e o f hi s mother, but no authority i s given for there 
appears t o b e none . To th e sam e effec t i s legislation i n Cyprus,20 but 
both th e India n Successio n Act 192521 and the Kenyan Law of Domicil Act 
197922 prefer th e law which the father had at the time of his death. 

19. The rule that the domicile of origin of an illegitimate child i s that 
of his mother at the date of his birth i s universally accepted. 23 In some 
jurisdictions the status of illegitimacy has been abolished, all children 
enjoying equa l status. 24 The effect on the law of domicile i s not always 
clear. The English Law Commission i n their examination of a proposal fo r 
similar actio n considere d tha t ther e wa s a n ope n choic e betwee n (a ) 
applying to all children the principles which now operate i n relation t o 
legitimate children and (b ) introducing i n relation to all children a new 
rule, namely that a child's domicile shoul d b e governe d b y tha t o f th e 
mother; the Commission preferred th e second alternative. 25 

1 2 A S a  result of the Matrimonial Causes Decree 1970. 

13By th e Matrimonial Causes Act 1959 and the Family Law Act 1975 (bot h of 
the Commonwealth Parliament) . 

14Divorce Ac t 1968 (no w RSC 1970, cap D-8). 

151970 (1 ) SA 146 (Rhodesi a H Ct). 

l6Wills and Succession Act, RL cap 195, ss 6(a) , 7. 

17Indian Successio n Act 1925, Act 39 of 1925, ss 7. 

18Law o f Domicil Act 1970, No 6 of 1970, s 3(a) . 

19See para s 59-61 . 

20wills and Succession Act, RL cap 195, s 8. 

21s 7 . 

22s 3(a). 

23For legislativ e expression s of this rule, see Wills and Succession Act 
(Cyprus), RL cap 195, s 8; Indian Succession Act 1925, No 39, s 8; Law of 
Domicil Act 1970 (Kenya) , No 6, s 3(b). 

24Eg Status of Children Act 1969 (Ne w Zealand) No 18; comparable provisions 
exist in most Australian jurisdictions. 

25Working Pape r No 74 (1979) , paras 8.3-8.5 . 
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20. The position as to the domicile of origin of a child conceived in 
wedlock bu t bor n afte r th e dissolution o f his parents' marriage i s 
unclear. A foundling i s regarded a s having a domicile of origin in the 
country i n which h e i s found 26 bu t where thi s rul e i s expressed i n 
legislation the domicile attributed t o a foundling i s not expressly 
declared to be one of origin.27 

21. At common law it would see m that no subsequent event can alter the 
domicile of origin ascribed to a child at his birth. The child's adoption 
will only have this effect if statutory provision is made, either in the 
legislation as to adoption28 or in that on domicile.29 

22. Domicile of choice. The acquisition of a domicile of choice is in 
issue in the overwhelming majority of reported cases , which are very 
numerous. There is general agreement that two elements must be proved, 
the factum of residence and the animus manendi, an intention to remain. 
Perhaps the use of Latin is significant, suggesting a precision which is 
lacking. Certainl y th e court s hav e experience d muc h difficult y i n 
applying the criteria t o the astonishingly varied fact s of the cases 
before them. 

23. The factum of residence. It is clear that the propositus must become 
'resident' in the country, but this appears to mean nothing more than 
physical presence othe r tha n casually o r as an itinerant traveller. 
Ramaswami J of the Supreme Court of India stated th e position i n these 
terms: 'For this purpose, residence is a mere physical fact, and means no 
more than personal presence in a locality, regarded apart from any of the 
circumstances attending it . If this physical fact is accompanied by the 
required state of mind, neither its character nor its duration is in any 
way material'.30 Residence even for a few hours may be sufficient, but 
must be proved: an intending immigrant deterred fro m disembarking fro m 
his shi p b y report s o f a n epidemi c wil l no t acquir e a  domicile of 
choice.31 If the period of physical presence in a country was intended as 
a short visit, eg a holiday, it may be disregarded eve n if the visitor 
intends ultimately to return to settle in that country.32 

24. It appears that a rather different rule as to the acquisition of a 
domicile of choice applies in Cyprus. Although the relevant provisions of 
the Wills and Succession Act33 appear to be designed to codify the common 
law, section 9 provides: 

'A person acquires a domicile of choice by establishing his home at 
any place i n [Cyprus ] with the intention of permanent or indefinite 
residence therein, but not otherwise...'34 

26See Re McKenzie (1951 ) 51 SR (NSW) 293 (NSW Sup Ct). 

27This is the case in Kenya (Law of Domicil Act 1970, No 6, s 4) and also 
in Barbados and New Zealand where the domicile of origin is effectively 
abolished; see para 67. 

28As in the United Kingdom: Children Act 1975, s 8 and Sched 1, para 3(1) 
and in most of the Australian jurisdictions (bu t see now next note). 

29See th e uniform Domicile Act of the Australian States, s 8(3) and, for 
the effect of rescission of an adoption, s 8(6). 

30Kedar Pandey v Narain Bikram Sah AIR 1966 SC 160 at 163. 

31The facts are those of Clayton v Clayton 1922 CPD 125 (influenza in Cape 
Town). 

32IRC v Duchess of Portland [1982 ] 1 All ER 784. 

3 3 RL ca p 195, ss 6-13, applying to regulate succession only ( s 5). 

34Italics added; for a Proviso to this section, see para 35, below. 
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Although 'home ' is ofte n use d a s a  convenien t an d readily-understoo d 
synonym fo r domicile , i t i s not , i n norma l usage , th e sam e a s 
'residence'. Arguabl e a  ma n settin g foo t o n Cypru s intendin g t o remai n 
there permanently , an d clearl y acquirin g a  domicile o f choic e ther e unde r 
the traditiona l rules , woul d no t d o s o immediatel y fo r th e purposes o f 
the Wills an d Successio n Act ; i t would hav e t o b e proved tha t h e ha d don e 
something whic h constitute d 'establishin g hi s home' . No authorit y o n th e 
point ha s bee n found . 

25. Illega l residence . Ther e i s Canadia n authorit y fo r th e propositio n 
that a  domicile o f choic e ca n b e acquire d eve n b y a n illega l immigrant. 35 

The weight o f Commonwealt h authorit y i s t o th e contrary , wit h reporte d 
decisions fro m tw o Australian States , England an d Zimbabwe . 

26. Th e animu s manendi . Th e elemen t o f intentio n i s ver y muc h mor e 
difficult bot h t o stat e wit h precisio n an d t o establis h i n a  dispute d 
case. Dice y an d Morris' s treatis e speak s o f 'a n intentio n o f permanen t o r 
indefinite residence ' (word s reproduce d i n th e Cypriot Ac t cite d above ) . 
A Sout h Africa n write r ha s commente d tha t a t leas t fou r type s o f 
intention ca n b e distinguished : 

(1) An intentio n t o resid e i n th e countr y fo r a  definite period , e g 
for th e nex t si x months , and the n t o leave ; 

(2) An intentio n t o resid e i n th e countr y unti l a  definite purpos e i s 
achieved, e g unti l a  particular piec e o f wor k i s completed , an d 
then t o leave ; 

(3) An intentio n t o resid e i n th e countr y fo r a n indefinit e period , 
ie unti l an d unles s something , th e happenin g o f whic h i s 
uncertain, occur s t o induc e th e person t o leave ; 

(4) An intentio n t o resid e forever' 36 

An intentio n fallin g int o classe s (1 ) or (2 ) will no t suffice ; tha t i n 
class (4 ) i s sufficien t fo r th e acquisitio n o f a  domicile o f choice ; th e 
problem case s ar e i n class (3). 

27. Som e judicia l formulations . Thi s ca n b e illustrate d b y presenting a 
selection o f th e formula e use d b y judges , i n many differen t part s o f th e 
Commonwealth, t o describ e th e necessar y intention . Thi s i s not , o f 
course, othe r tha n highl y selective , an d i n som e case s nothin g wil l hav e 
turned o n th e word s used ; bu t i t serve s t o revea l som e o f th e shade s o f 
meaning behin d a  supposedly commo n concept : 

"the intentio n o f residin g ther e fo r a  perio d no t limite d a s t o 
time";37 

"an intentio n o f continuin g t o resid e ther e fo r a n unlimite d time"; 38 

"an intentio n t o remai n s o fir m an d positiv e a s t o exclud e an y 
intention t o make a n ultimat e hom e i n anothe r jurisdiction"; 39 

"a deliberate intentio n t o settl e there"; 40 

35Jablonski v  Jablonski [1972 ] 3  OR 410 . 

3 6 w . Pollak , 'Domicile ' (1933 ) 5 0 SALJ 44 9 at p 465 . For a  full discussio n 
of Sout h Africa n la w usin g thi s typolog y se e C.F . Forsyth , Privat e 
International La w (1981) , p p 103-107 . 

37King v  Foxwel l (1876 ) 3  ChD 51 8 a t 52 0 pe r Jesse l MR . 

38Udny v  Udny (1869 ) L R 1  Sc an d Di v 44 1 a t 45 8 per Lor d Westbury . 

39Marshall v  Marshall (1956 ) 2 2 MLJ 12 2 (Singapore ) pe r Taylo r J . 

40Kedar Pande y v  Narain Bikra m Sa h AI R 196 6 S C 16 0 a t 16 3 per Romaswam i J . 
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"a present intention to reside for ever";41 

"an intention of remaining [there ] permanently";42 
"an intention never to leave";43 

"the intention of permanently settlin g there : of remaining there, 
that i s to say , as Lord Cairn s says , 'fo r th e res t o f hi s 
natural life', in the sense of making that place his principal 
residence indefinitely";44 

"the establishment of a home in a place where a man intends to reside 
for an indefinite time is, of itself, of no great importanc e 
[for] residence and domicil are two perfectly distinct things";45 

"make up his mind to live and die [there]";46 
"an intention of living and dying in this country".47 

28. The grey area. There are a number of factors which contribute to the 
creation of a 'grey area', identified in part by this range of dicta. The 
first is the simple observation that a person's attitude and plans can 
change slowly and imperceptably. The testimony of a Singapore judge could 
have been given, mutatis mutandis, in very many jurisdictions: 'The vast 
majority of both officials and businessmen of non-Malayan origin still 
contemplate ultimate retirement to some other country and therefore do 
not become domiciled here, however long their residence, but there is a 
noticeable tendenc y t o remai n longer , t o retur n afte r provisiona l 
retirement for further periods of residence and, in a few instances, to 
settle finally'.48 

29. The second is the phenomenon of the uncertain future event.49 A robust 
Scottish statemen t i s tha t o f Lor d Fullerto n i n IR C v  Gordon' s 
Executors:5Q 

'If in order t o constitute a domicile there were required an animus 
remanendi so permanent and so absolute, as to be independent of any 
possible change of circumstances, I do not understand how , in the 
constant uncertaint y an d transitio n o f al l sublunar y events , a 
domicile ever could be established.' 

On the other hand a much harder line was taken in the South African case 
of Eilon v Eilon.51 

41Central Bank of India v Ram Narain AIR 1955 SC 36 at 39; Malkiat Singh v 
State of Punjab AIR 1966 Pun & Har 250 at 254 per Sandhwalla J. 

42Sanders v Sanders (1953 ) 4 Fiji LR 73. 

43In re Mrs. Aga Begum 1971 1 Mad LJ 18; Gordon v Gordon [1965] EA 87 at 89 
per Reide J (Tanzania H Ct). 

44Trottier v Rajotte [1940] 1 DLR 433 at 436 per Duff CJC. The reference to 
Lord Cairns is semble to his judgment in Bell v Kennedy (1868 ) LR 1 Sc 
and Di v 44 1 bu t th e precis e phras e i s no t use d there . It s 'inter -
pretation' by Duff CJC highlights the contrast between 'permanently' and 
'indefinitely'. 

45Donald v Donald [1922 ] NZLR 237 at 240 per Stringer J. 

46Linton v Guderian AIR 1929 Cal 599 at 602 per Rankin CJ. 

47Coombe v Coombe 1923-60 Mal 115 at 119 per Mathew Ag CJ (Nyasaland H Ct, 
1945. 

48Taylor J in Marshall v Marshall (1956 ) 22 MLJ 122 at 123. 

49As in class (3) in para 26, above. 

50 (1850) 12 D 657 at 662, cited by Anton in his Private International Law 
at p 178 as deserving to be better known. 

511965 (1 ) SA 703 (AD) at 721. 
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30. The thir d i s a  semantic , bu t nonetheles s important , point , th e 
uncertainty inheren t i n th e us e o f th e wor d 'permanently ' i n thi s 
context. Thi s wa s full y analyse d b y Asprey J A i n th e Ne w Sout h Wales 
Court o f Appeal i n Hyland v Hyland, in a passage which also touches upon 
the other factor s mentioned abov e an d whic h deserve s t o be se t ou t i n 
full (omittin g the citation of authorities). 52 

'The contras t i n thi s contex t betwee n th e word s "permanent " an d 
"indefinite" was discussed b y Langton J. I n Gulbenkian v. Gulbenkian 
where Dicey's use of "indefinite" was held t o be justified. There are 
many shades of "permanence " which are too obvious and well-understoo d 
to nee d detaile d discussio n here . The Shorte r Oxfor d Dictionar y 
defines "permanent " a s "lastin g o r designe d t o las t indefinitel y 
without change ; enduring; persistent; opposite to temporary". It is 
not synonymous wit h "everlasting" . A  ver y usua l sens e i s that o f 
indefinitely continuing . .. . I n th e contex t o f th e principle s 
applicable t o a domicile of choice I am of the opinio n tha t th e us e 
of th e wor d "permanent " mean s nothin g mor e tha n Lor d Westbury' s 
phrase "genera l and indefinite" which, as I understand it , produces 
the resul t tha t the person's intentio n i s one which, when formed, is 
to remain as a resident of the countr y o f choic e fo r a  period the n 
regarded b y hi m a s unlimite d i n point o f tim e an d withou t havin g 
addressed himself t o th e question o f givin g u p suc h residenc e an d 
leaving th e countr y o f hi s choic e upo n th e happenin g o f som e 
particular an d definit e even t i n th e foreseeabl e futur e not -
withstanding tha t h e may entertai n i n the phraseology which appears 
to have been coined by Story a floating intentio n t o retur n a t som e 
future perio d t o his native country. Firstly, it appears to me to be 
quite unreal to ask the average person who has arrived t o settle in a 
particular plac e t o determine whethe r hi s intentio n i s t o resid e 
there forever fo r his answer well might be that he proposes to remain 
so lon g a s th e politica l climat e continue s as it is or the economy 
remains stable or his own financial position or health permits him to 
do so - and there might be a dozen or more other remot e contingencie s 
which, if suggested t o him, would place a qualification o n th e wor d 
"permanent" i f i t wer e otherwis e t o mea n th e duratio n o f tha t 
person's life . Secondly, th e intentio n whic h i s necessary t o th e 
acquisition o f a  domicil e o f choic e ma y b e forme d withou t th e 
individual being conscious of having taken any deliberate decision at 
any particula r poin t o f time . Whilst undoubtedl y ther e ar e man y 
learned judge s who have expressed themselve s on this subject in terms 
of a  "permanen t home" , ther e ar e other s wh o hav e preferre d a 
phraseology connotin g a  term of indefinite residence.' 

31. No analysi s o f th e case-law , howeve r exhaustive , can resolve these 
difficulties. There is clearly a case for a statutory definitio n o f th e 
required intention , to produce at least a common starting point, and some 
of the reforming statute s considered belo w includ e suc h a  provision. I t 
remains to note the provisions of those Commonwealth statute s which aimed 
to restate rathe r tha n refor m th e commo n la w rules . That i n force i n 
Cyprus ha s alread y bee n cited; 53 Indi a an d Keny a hav e mor e elaborat e 
provisions. 

32. The India n Successio n Ac t contain s tw o relevan t sections . On e 
introduces a concept of domicile quite different fro m that existing under 
the usua l commo n la w rules , acquired b y the deposit of a written notice 
to that effect in a government office, subject only to residence fo r th e 
past twelv e months. 54 A provision much more i n line with the common law 
principles i s also included. Section 10 provides tha t ' a man acquire s a 
new domicil e b y takin g u p a  fixed habitatio n i n a country which i s not 

52See als o Re Furse [1980 ] 3 All ER 838 (residenc e for 39 years; intended 
to leave if health prevented enjoymen t of present wa y o f life ; domicil e 
established a s this intention too vague and uncertain) . 

53Para 2 4 ,  above. 

54Indian Succession Act 1925, Act 39, s 11. 
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that o f hi s domicil e o f origin 1. Thi s seems to lack the requirement of 
permanence, certainly i f that is equated with an intentio n o f life-lon g 
residence.55 

33. The Kenya n La w of Domicil Act 1970 appears to reflect the common law 
position bu t wit h a n unusua l extr a provision . Th e basi c tes t fo r 
acquiring a  domicile o f choic e i s 'Wher e a person... takes up residence 
in a country... with the intention of making that countr y hi s permanen t 
home...'.56 It is then further provided : 

'A person may inten d or decide to make a country hi s permanen t hom e 
even though he contemplates leavin g i t should circumstance s change.' 57 

It seems likely that this provision was prompted b y th e decisio n o f th e 
East African Court of Appeal in Thornhill v Thornhill58 where an immigrant 
from Sri Lanka who had set up in Uganda as a manufacturer o f instan t te a 
was hel d i n all th e circumstance s t o have acquired a  domicile of choice 
in Uganda despite 'th e hypothetical opinion that if things do no t g o th e 
way h e hope s the y will , h e might hav e t o leave the country i n which he 
has decide d t o establish himsel f an d mak e hi s home'. 59 Thi s seem s to 
accord with the generally-accepted positio n at common law. 

34. Particular cases . Eve n i f Commonwealt h jurisdiction s wer e mor e 
clearly o f on e min d i n identifyin g th e require d animu s manendi, their 
courts would still have to apply those criteria. This involves the courts 
in an examinatio n of an individual's life-story , and often of his family 
history; the material i s utterly fascinatin g i n its endless variety, but, 
equally, cannot be made the subject of easy formulae. A very larg e number 
of case s fro m th e majo r Commonwealt h jurisdiction s ar e analyse d t o 
demonstrate relevan t consideration s i n standard treatise s such as Dicey 
and Morris6 Q an d ther e woul d b e littl e valu e i n a repetition o f that 
exercise, but it may be observed tha t simila r factor s hav e bee n relie d 
upon i n case s reporte d i n othe r Commonwealt h jurisdictions . S o th e 
purchase o f land , especiall y th e purchas e o f a  retiremen t hom e an d 
grave-plot, marriage t o a local girl or other loca l family connections, 
and a change of religion are factors which have been regarded as evidence 
of th e acquisitio n o f a new domicile. The question of naturalization ha s 
been treate d a s o f les s importance , thoug h wher e suc h case s concer n 
residence i n pre-independenc e time s the y mus t b e interprete d wit h 
caution. Prolonged residenc e i s evidence o f domicil e an d i s given mor e 
weight than a man's statements as to his own domicile. 

35. Statutory provisions i n a few jurisdictions draw attention to certain 
special cases . In Cyprus it is provided tha t 'n o person shall be held to 
have acquired a  domicile o f choic e i n [Cyprus ] b y reaso n onl y o f hi s 
residing ther e in Her Majesty's naval, military, air or civil service',61 

a provision remainin g o n th e republica n statut e boo k bu t arguabl y o f 
little o r n o curren t effect . The India n Succession Act 1925 contains a 
similar but more extensive provision: 

'A man i s no t t o b e deemed t o have taken up his fixed habitation in 
India merely by reason of his residing ther e i n th e civil , militar y 

55For th e Exception and Illustrations t o s 10, see paras 35-36, below. 

56Law o f Domicil Act 1970, No 6, s 8(1). 

57s 8(2). 

58[1965] EA 268. 

59Per de-Lestan g VP at 277. 

60The Conflict of Laws (10t h edn, 1980), pp 115-120. 

61Wills an d Succession Act, RL cap 195, s 9 Proviso. 
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or air force service of the Government, or in the exercise of any 
profession or calling.'62 

It will be seen that this applies only to domicile in India, and not to 
cases in the Indian courts in which it is argued that a person has lost 
an Indian domicile of origin and acquired a domicile in, say, Bangladesh. 
Nor would it apply were it a relevant issue whether th e propositus was 
domiciled i n a particular par t of India. Despite this limitation the 
reference to 'profession or calling' is of some general importance. 

36. Both provisions use the phrase 'merel y by reason...'; they do not 
preclude soldiers, businessmen and others from acquiring a domicile of 
choice i n appropriate circumstances, but do require a positive decision 
to settle in the country, a decision not governed b y the exigencies of 
service or profession.63 So understood, these legislative provisions are 
wholly i n accor d wit h th e positio n i n Commonwealt h jurisdiction s 
generally, where what were once seen as 'special cases' are now treated 
merely as special illustrations of the general rules in operation. This 
is true in respect of diplomats, other government officials (i n the older 
cases typically colonial officers), members of the armed forces , and 
members of religious orders. A modern legislative code would accordingly 
make no special provision for cases of this sort. 

37. Loss of domicile of choice and it s results. It is well established 
that a domicile of choice is only lost when the propositus both ceases to 
reside i n the country and ceases to have the animus manendi. Both are 
required: the fact that the propositus may intend to leave the country, 
and may even have made travel arrangements and obtained accommodation and 
employment in another country, is not in itself sufficient to deprive him 
of his domicile of choice.64 Equally a change of residence is insufficient 
without proof of an unequivocal intentio n to abandon the domicile of 
choice, although th e evidence require d has been said to be less strong 
than that required to establish the acquisition of such a domicile;65 but 
it has also been held that where it is clearly proved that the propositus 
has los t th e intentio n t o retur n tha t suffices , without proof of a 
positive intention not to return.66 

38. If one domicile of choice i s lost without at the same time another 
being acquired , th e domicil e o f origi n 'revives ' an d become s th e 
effective domicile so as to prevent there being a 'gap'. This rule, known 
from its source as the Rule in Udny v Udny,67 applies however remote the 
links between the propositus and his domicile of origin.68 It is accepted 
in many Commonwealt h jurisdiction s but , as will b e see n belo w ha s 
attracted much attention from law reform agencies. 

39. Domicile of dependence. Certain categories of persons are for the 
purposes of the law of domicile alien i juris . That is, they are not 
capable of acquiring an independent domicile of their own and are instead 

62s 10 , Exception. 
63See the Illustrations to s 10 of the Indian Act: Illustrations (iv ) and 
(v) concern a man travelling to India solely to attend to the affairs of 
a dissolved partnershi p and planning t o leave having dealt with that 
business (no domicile acquired), then changing his intention and deciding 
to take up a 'fixed habitation' in India (domicil e acquired). 

64The facts are those of Foo v Foo (1956) 40 HKLR 112 (refugee placement in 
the United States accepted just prior to case). 

65Re Eu Keng Chee (1961) 27 MLJ 210 (Singapore). 

66Re Flynn [1968 ] 1 WLR 103 at 113-115 per Megarry J. 

67 (1869) LR 1 Sc and Div 441. 

6 8 Eg t h a t o f Mr . Gra y (sembl e S c o t t i s h ) i n t h e cas e s t a t e d i n par a 9 , 
above. 
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deemed t o shar e th e domicil e o f som e othe r person , thei r domicil e 
changing a s his changes . There i s genera l (thoug h no t alway s wholl y 
unqualified) acceptanc e o f thi s propositio n i n Commonwealt h juris -
dictions, but legislatures and law refor m agencie s hav e bee n activ e i n 
considering tw o aspects of the matter, the scope of the rule in terms of 
the categorie s o f person s properl y regarde d a s dependent , an d th e 
selection o f th e perso n o n whom the domicile i s to depend; these points 
are considered i n the context of reforming statute s below. 69 

40. At common law, the categories of dependent persons comprise 

(a) children below the age of majority; 
(b) married women; and 
(c) the mentally disordered . 

A minor child' s domicil e follow s tha t o f hi s father , i f th e chil d is 
legitimate, of his mother i f he is illegitimate or fatherless. A marrie d 
woman (eve n if she is below the age of majority70), takes the domicile of 
her husban d o r i f h e i s a  minor tha t o f he r father-in-law ; a  woma n 
widowed while still under age becomes again dependent upon her father. 

41. Although these rules are almost always stated as absolute, there is a 
trickle o f authorit y fro m a  number o f Commonwealth jurisdiction s which 
suggests the existence of exceptions to or a discretionary element within 
the rules , and (quit e apar t from the major reform s reviewed below ) some 
adjustments have been made by statute.71 One possible exception arises in 
the case of children whose parent s hav e bee n divorced , custod y o f th e 
children bein g awarde d t o one paren t o r the other (and , arguably, this 
could be extended t o any othe r situatio n i n which on e paren t i s give n 
exclusive custody) . Thi s vie w wa s advance d i n Manitoba and adopted i n 
Northern Ireland, but rejected i n Scotland. It has been expressly adopte d 
by statut e i n Kenya.72 It has been held i n India that a child may retai n 
its domicile of origin in India despite the emigration o f it s fathe r i f 
the fathe r i s i n desertion, without an y decre e o f divorc e o r custod y 
award. 

42. The India n Successio n Ac t 1925 contains a more extensive exception. 
Section 14 reads: 

'The domicile of a minor follow s the domicile of the parent from whom 
he derived his domicile or origin. 
Exception. The domicil e o f a minor does not change with that of his 
parent, if the minor i s married or holds any office or employment i n 
the service of the Government, or has set up, with th e consent of the 
parent, in a distinct business. ' 

There i s virtually n o suppor t fo r a n exception i n these terms in other 
Commonwealth commo n la w jurisdictions , althoug h ther e i s occasiona l 
discussion o f th e propositio n tha t a  minor may acquire the capacity to 
select his own domicile on marriage or on 'engagin g i n trade'.73 There is 

69See paras 63-66 

70See La w o f Domici l Ac t 197 0 (Kenya) , N o 6 , s  9(2) fo r a  statutor y 
statement of this rule. 

71In Cyprus , th e Will s an d Successio n Ac t R L ca p 19 5 which contain s 
provisions generally re-statin g th e law of domicile i s wholly silen t o n 
the domicil e o f dependence ; semble the common law rules are left wholly 
intact. 

72Law o f Domicil Act 1970, No 6, s 9(1) Proviso. 

73See Costi e v  Costie [1947 ] 3  DLR 541 , 542 (Ont ) (revs d on the merits 
[1947] 4 DLR 472. 
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however a  similar approac h i n the United States, where the influential 
Restatement of the Conflict of Laws74 states 

'An emancipated chil d may acquire a domicile of choice. •.. Some 
states require actual court proceedings [fo r emancipation] , but the 
majority insist upon no more than that the minor, having attained 
years of discretion, maintain a separate way of life, either with his 
parents' consent or because they are dead or have abandoned him. It 
is frequentl y hel d tha t th e contractio n o f a  vali d marriag e 
emancipates a minor.' 

In Scotland, a minor (i e in Scots law a boy over 14 or a girl over 12) 
may have legal capacity to choose his own domicile in circumstances very 
similar t o thos e describe d i n th e Restatemen t a s emancipation . 
Roman-Dutch law as developed in South Africa appears also to regard an 
emancipated minor as having this capacity. 

43. A related question which has arisen in the jurisdictions followin g 
the common law is whether th e parent has a discretion, whether he can 
determine the child's domicile independentl y of any change in his own 
domicile. I t ha s bee n hel d tha t a  widow changin g he r domicil e o n 
re-marriage, or as a result of a change i n the domicile o f her ne w 
husband subsequen t to the date of the re-marriage, can decide whether or 
not the domicile of her children should also change;75 Scots law is to the 
same effect.76 In New Zealand it has been held that the mother has this 
power eve n i n case s wher e he r ow n domicil e i s unchanged, Wilson J 
advancing a general proposition that 

'a dependent person's domicile changes when his parent intends it to 
change and the change is for his benefit, irrespective of whether the 
domicile of the parent also changes.'77 

In terms that proposition applies to all parents, whatever th e family 
circumstances, but there appear to be no Commonwealth cases in which such 
a generous rule has been put into effect. 

44. Domicile o f married women . There i s a clear tren d i n the law of 
Commonwealth jurisdictions to abolish or limit the scope of the rule that 
a married woma n take s th e domicile o f he r husband a s a domicile of 
dependence throughout the existence of the marriage. Reforming statute s 
to this effect are considered below.78 Here it is necessary to notice two 
variants in the Indian and Kenyan legislation. 

45. The Indian Succession Act 1925 provides as follows: 

'15. By marriage, a woman acquires the domicile of her husband, if 
she had not the same domicile before. 

16. A wife's domicile during her marriage follows the domicile of 
her husband. 
Exception. The wife's domicile no longer follow s that of her 
husband if they are separated b y the sentence of a competent 
court, o r i f th e husban d i s undergoin g a  sentenc e o f 
transportation. '" 

The Exception t o section 16 is clearly inconsistent with the common law 
position expanded b y the Judicial Committee of the Privy Council in AG 
for Alberta v Cook.79 

74Second edn, 1971, s 22, comment (f). 

75Re Beaumont [1893 ] 3 Ch 490. 

76Crumpton's Judicial Factor v Finch-Noyes 1918 SC 378, 386. 

77Re G [1966] NZLR 1028. 

78See paras 63-64. 

79[1926] AC 444, PC. 
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46. The Kenya n La w o f Domici l Ac t 197 0 contain s provision s o f som e 
subtlety: 

'7. A woman shall, on marriage, acquire the domicil of her husband . 

8. (3 ) An adult married woma n shal l not , by reaso n onl y o f bein g 
married, b e incapabl e o f acquirin g a n independen t domici l o f 
choice. 
(4) The acquisition of a domicil of choice by a married man shall 
not, of itself, change the domicil o f hi s adul t wif e o r wives, 
but th e fac t tha t a  wife i s presen t wit h he r husban d i n th e 
country of his domicil o f choic e a t th e tim e whe n h e acquire s 
that domici l o r subsequentl y join s hi m i n tha t countr y shal l 
raise a rebuttable presumption tha t th e wife ha s als o acquire d 
that domicil. 

9. (2 ) The domici l o f a n infan t female who is married shal l change 
with that of her husband. ' 

47. Th e apparen t simplicit y an d eleganc e o f thes e provisions conceal s 
some points of real difficulty. 

(a) An adult woman domiciled i n Kenya marries a man domiciled i n England. 
They live together i n Nairobi. It is clear tha t she becomes domiciled 
in England, eve n i f sh e would herself regar d Kenya as her permanent 
home notwithstandin g th e marriage . I t i s no t clea r how , o r eve n 
whether, she can resume a Kenyan domicile. 

(b) The facts are as in (a) , except that the man has a domicile of choice 
in Kenya. He late r return s t o Englan d an d resume s his domicile of 
origin there. What i s the effect of section 8(4) which i s in terms of 
a domicil e o f choice ? Sembl e i t i s intende d t o appl y t o an y 
deliberate chang e o f domicil e b y th e husband , bu t th e poin t i s 
unclear. 

(c) An infant wife's domicile changes with that of her husband. It is not 
clear precisel y wha t i s th e positio n o n he r reachin g th e ag e o f 
majority. Woul d he r d e fact o domicil e o f choice i n another countr y 
take effect immediately? 80 

REFORM:PROPOSALS AND ACTION 

48. Refor m o f the law of domicile. A considerable number o f Commonwealth 
jurisdictions have taken action in the last twenty years to reform thei r 
law o f domicile. 81 In some cases the reforms have been limited i n scope, 
often focussing on a single issu e (th e domicile o f marrie d women ) an d 
sometimes o n tha t issu e a s i t arise s i n a  particular contex t (juris -
diction in matrimonial causes) . A  numbe r o f initiative s b y la w refor m 
agencies have contributed t o this process. 

49. Britai n 1954-63 . On e o f th e earliest , an d i n th e even t leas t 
fruitful, initiativ e too k plac e i n England . Th e Firs t Repor t o f th e 
Private Internationa l La w Committee 82 wa s concerne d wit h th e Draf t 
Convention to Regulate Conflicts between the Law o f th e Nationalit y an d 
the La w o f th e Domicil e negotiate d a t The Hague Conference. It advised 

80Cf R e Scullard [1957 ] Ch 107. 

81The Domicile Ordinance 1948, No 18 (Seychelles ) (no w RL cap 92) repealed 
arts 13 and 102-111 of the Seychelles Civil Code and provided ( s 2) tha t 
the la w o f domicil e shoul d b e th e la w o f Englan d fo r th e tim e being. 
Similarly, s  2(1 ) o f th e Matrimonia l Cause s La w 1976 , N o 9  (Cayma n 
Islands) give s 'domicil ' fo r th e purpose s o f tha t La w th e meanin g 
ascribed t o it from time to time in English law. 

82Cmd 906 8 (1954) . 
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that the law both of England an d Scotland shoul d b e reformed, and produce 
a Code of th e La w o f Domicil e a s th e basi s fo r legislation . The Cod e 
largely restate d th e existin g la w bu t woul d hav e effecte d a  number of 
reforms: 

(a) it would hav e abolished th e rule i n Udny v Udny as to the revival in 
certain circumstances of the domicile of origin; 

(b) it would have defined a  domicile of choice and provided rule s for its 
ascertainment i n Article 2  of the Code: 

(1) Subject t o th e provision s o f thi s Code , the domicil e o f a 
person shall be in the country i n which he has hi s hom e an d intend s 
to live permanently. 

(2) Unless a  different intentio n appears, the following ar e rules 
for ascertainin g a  person' s intentio n t o liv e permanentl y i n a 
country:-

Rule 1 : Where a  person ha s hi s hom e i n a country, h e shal l b e 
presumed t o intend to live there permanently. 

Rule 2 : Wher e a  perso n ha s mor e tha n on e home , h e shal l b e 
presumed t o intend to live permanently i n the country i n which 
he has his principal home. 

Rule 3: Where a person i s stationed i n a country fo r the principal 
purpose of carrying on a business, profession or occupation and 
his wif e an d childre n (i f any ) hav e thei r hom e i n anothe r 
country, he shall be presumed t o intend to live permanently i n 
the latter country . 

(3) Paragrap h (2 ) shal l no t appl y t o person s entitle d t o 
diplomatic immunit y o r i n th e military , naval , air forc e o r civi l 
service o f an y country , o r i n th e servic e o f a n internationa l 
organisation. 

(c) it would, while preservin g th e general rule as to the domicile of a 
married woman have entitled a  woman separated fro m he r husban d b y a 
competent court to acquire an independent domicile; and 

(d) it would have enabled a  court to vary i n certain case s th e domicil e 
of an infant or of a lunatic.83 

50. A  Bil l t o implemen t th e Report's recommendations on domicile failed 
in 1958, principally a s a  result o f fear s expresse d o n behal f o f th e 
expatriate busines s community i n England a s to the possible consequence s 
upon their liability t o tax of the shift in the burde n o f proof brough t 
about b y Article 2  of th e Code . A les s ambitious Bill in the following 
session also failed , an d th e Privat e Internationa l La w Committe e wa s 
invited t o reconside r th e matter. 84 Its  Sevent h Report 85 containe d a 
'businessman's formula' designed t o meet the earlier fear s but conclude d 
that suc h a  formula would make reform of the law hardly worth while. The 
Committee also reviewed th e whole questio n o f th e domicil e o f marrie d 
women, reachin g th e pessimisti c conclusio n tha t actio n o n tha t score 
would involv e legal complications outweighing an y advantage s tha t migh t 
accrue. Not surprisingly, no legislative action followed. 

51. Canad a 1961 . The Committee did not refer t o the work of the Canadian 
Uniform Law Commissioners undertaken between the dates of the two British 

83For discussio n se e B Wortley 'Propose d Changes i n the Law of Domicile' 
(1954) 40 Grotius Society Transactions 121; R H Graveson, 'Refor m o f th e 
Law of Domicile' (1954 ) 70 LQR 492. 

84For th e background , i n which th e correspondenc e column s of The Times 
played an important part, see M Mann, 'Th e Domicile Bills' (1959 ) 8  ICLQ 
457. 

85Cmnd 195 5 (1963) . 
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reports. I f th e Britis h initiativ e erre d o n th e sid e o f caution , the 
Canadian Commissioners were ahead o f thei r time . They produce d a  draf t 
model Act , th e Domicil e Code , which i n effect abolished th e domicile of 
origin and the domicile of dependence, and introduce d a  new definition of 
domicile with presumptions t o aid it s ascertainment. Children and married 
women were to be treated i n th e sam e way a s adult s generally ; s o wer e 
mental incompetents , except for a power vested i n the courts to approve a 
change i n thei r domicil e mad e b y thei r guardian. 86 Th e principa l 
provisions of the proposed Act were as follows: 

4. (1 ) Every person has a domicile. 
(2) No person has more than one domicile at the same time. 
(3) The domicile of a person shall be determined unde r th e law of 

the province. 
(4) The domicil e o f a person continues until he acquires another 

domicile. 

5. (1 ) Subject to section 6, a person acquires and has a domicile in 
the state and i n the subdivision thereof i n which h e ha s hi s 
principal hom e an d i n whic h h e intend s t o resid e in -
definitely. 

(2) Unless a contrary intentio n appears, 
(a) a perso n shal l b e presume d t o inten d t o resid e 

indefinitely i n th e stat e an d subdivision s wher e hi s 
principal home is situate, and 

(b) a person shal l be presumed t o have his principal home in 
the state and subdivision where the principal home of his 
spouse and children (i f any) is situate. 

(3) Subsection (2 ) doe s no t appl y t o a  perso n entitle d t o 
diplomatic immunit y or in the military, naval or air force of 
any countr y o r i n th e servic e o f a n internationa l or -
ganization. 

6. The person or authority i n charge of a mentally incompeten t person 
may change the domicile of the mentally incompeten t perso n wit h th e 
approval o f a  cour t o f competen t jurisdictio n i n th e stat e an d 
subdivision thereo f i n which th e mentall y incompeten t perso n i s 
resident. 

No Province has adopted th e model Act. 

52. Australi a an d Ne w Zealan d 1970-82 . Almost te n years later anothe r 
initiative got under way, this time in Australia. The Standing Committe e 
of Federal and State Attorneys-General ( a body which has close links with 
officers i n neighbouring jurisdiction s suc h a s Papu a Ne w Guine a and , 
especially relevan t i n thi s context, New Zealand) considered th e reform 
of the law of domicile a t it s 197 0 meeting . Th e matte r wa s considere d 
within the several jurisdictions, 87 and by a further meeting of Ministers 
and Law Officers in 1974, which approve d a  draft Bil l prepare d i n New 
Zealand. A revised version of this Bill was enacted i n New Zealand a s the 
Domicile Act 1976, though it s comin g int o effec t wa s postpone d i n th e 
expectation o f paralle l actio n i n th e Australia n jurisdictions ; i t 
eventually came into force on 1 January 1981 . In Australia ther e was a 
very limite d refor m i n the context of the Family Law Act 1975 but it was 
only i n 198 2 tha t unifor m legislatio n wa s brough t int o forc e fo r a 
general reform , an d tha t legislatio n i s no t identica l wit h th e Ne w 
Zealand model. 

86See th e Commissioners ' Proceedings fo r 1957 ( p 153), 1959 (p p 24, 91), 
1960 (p p 29, 104), 1961 (p p 23, 139) and 1964 ( p 92) and, for commentary, 
W S  Tarnopolsky 'Th e Draft Domicile Act - Reform or Confusion' (1964 ) 29 
Sask BR 161. 

8 7see, eg , th e publishe d repor t o f th e (Victorian ) Chief Justice's Law 
Reform Committee on the Reform of the La w o f Domici l (date d 2 5 Octobe r 
1972). 
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53. The New Zealand Domicile Act 1976, 88 which has been adopted, save for 
two provisions,89 in Barbados,90 effects a comprehensive reform of the law. 
It is reproduced i n Appendix A. The Act 

(a) abolishes, i n effect , th e concep t o f a  domicil e o f origi n and , 
expressly, th e rul e i n Udn y v  Udn y a s t o th e reviva l o f tha t 
domicile;91 

(b) abolishes the dependent domicile of married women;9 2 

(c) enables a child t o acquire an independent domicile o n attainin g th e 
age of 16 or on marrying below that age; 93 

(d) makes provisio n a s t o th e domicil e o f childre n belo w tha t age , 
including provision for cases in which the child's parents are living 
apart;94 

(e) restates th e rule s fo r th e acquisitio n o f a  new domicil e (ie , in 
traditional terminology , a domicile of choice), so that, in essence, 
the propositu s mus t b e 'in ' th e countr y an d inten d 't o liv e 
indefinitely i n that country'; 95 

(f) applies t o case s concernin g th e acquisitio n o f a  new domicile the 
standard o f proo f formerl y appropriat e fo r th e abandonmen t o f a 
domicile o f choic e and the acquisition of another domicile of choice 
(ie, a lower standard tha n is required where the domicile bein g los t 
is one of origin);96 an d 

(g) deals wit h th e special problems of domiciles i n federal or composite 
states (calle d 'unions ' i n th e Act ) b y ensurin g tha t a  perso n 
domiciled i n th e unio n a s a  whole i s always domiciled i n a country 
forming part of the union (an d providing rule s t o identif y whic h i s 
that country),97 and that a person domiciled i n such a country is also 
domiciled i n the union as a whole.98 

No provision i s made concerning th e domicile of insan e persons , the la w 
on that topic being expressly saved i n section 7. 

8 8 N O 1 7 o f 1976 . 

89Those concernin g th e ag e a t which a  child can acquire an independen t 
domicile and domicile i n 'unions'. 

90Domicile Reform Act 1979, No 31. 

91Domicile Act 1976 (Ne w Zealand), s.ll. 

92s 5 . 

93s 7 . 

94For the case of children whose parents are living apart, see further para 
66 ,  below. 

95s 9(c)(d) . 

96s 12. 

97S 10. 

9 8s 13 . Sections 1 0 an d 1 3 ar e no t reproduce d i n the Barbados Domicile 
Reform Act 1979, although cases involving domiciles i n the United Kingdo m 
or th e Unite d State s mus t presen t themselve s i n Barbados. For thes e 
'federal' provisions, see further para 68, below. 
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54. Th e Australia n unifor m Domicile , Act 99 i s no w i n forc e i n al l 
Australian jurisdictions. 100 It  i s slightl y les s radica l tha n its New 
Zealand counterpart . It is reproduced i n Appendix B. The Act 

(a) abolishes th e rul e i n Udny v Udny as to the revival of the domicile 
of origin, 101 withou t howeve r abolishin g th e domicil e o f origi n 
itself; 

(b) abolishes the dependent domicile of married women; 102 

(c) enables a child t o acquire an independent domicile o n attainin g th e 
age of 18 or on marrying belo w that age; 103 

(d) makes provisio n a s t o th e domicil e o f childre n belo w tha t age , 
including provision for cases in which th e child's parents are living 
apart an d fo r childre n th e subjec t o f adoptio n order s o r whos e 
adoption has been rescinded; 104 

(e) redefines the intention needed to acquire a domicile of choice,105 but 
without establishing any presumptions to guide th e ascertainmen t o f 
such a domicile; 

(f) contains a  rul e a s t o th e evidence require d t o establish a domicile 
of choice similar i n its effect to that in the New Zealand Act;106 

(g) contains a provision affecting domicile i n a federal 'union' , so that 
a person domicile d i n th e union is domiciled i n one country formin g 
part of the union,107 but with no provision dealing expressly with the 
reverse case.108 

No provision i s made concerning thos e lacking mental capacity; the law on 
this topic is expressly saved i n section 7(2). 

99Or almos t uniform : s  8 of the Victorian Act uses a different drafting 
technique from the other Acts, and the Commonwealth Act, because o f som e 
additional materia l (mainl y concernin g applicatio n t o Territories) and 
further differences i n drafting has a variant numbering of the principa l 
sections. 

10°Domicile Ac t 1982 , No 1  (Commonwealth) , Domicile Act 1978, No 9231 
(Victoria), Domicile Act 1979 , No 11 8 (Ne w South Wales) , Domicil e Ac t 
1979, N o 7 8 (Norther n Territory) , Domicil e Ac t 1980 , N o 8 1 (Sout h 
Australia), Domicile Act 1980, No 38 (Tasmania) , Domicile Act 1981, No 51 
(Queensland), Domicil e Ac t 1981 , N o 9 1 (Wester n Australia) . Fo r 
commentary see M Pryles, 'Refor m o f th e La w o f Domicil e i n Victoria', 
(1979) 5 Monash LR 236. 

1 0 1s 6 . 

1 0 2s 5 . 

103s 7(1) . 

1 0 4s 8. For the cases of children whose parents live apart, see further para 
66 ,  below. 

1 0 5 s 9 . 

106Australian Unifor m Act, s 11. 

107s 10.  Se e further para 68 ,  below. 

108A provisio n which is technically unnecessary but was included in the New 
Zealand Ac t becaus e tha t Act replace s an d doe s no t merel y amen d th e 
common law rules. 
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55. Britai n 1973 . As par t o f it s work o n famil y law , the English Law 
Commission examine d question s o f jurisdictio n i n matrimonial causes , 
reporting o n the matter i n 1972.1 0 9 It  recommende d th e abolition o f the 
dependent domicil e o f married women , but for the purposes of jurisdictio n 
in matrimonial cause s only . Jus t befor e th e publication o f this Report , a 
private member' s Bil l had been introduce d t o abolis h tha t domicil e fo r 
all purposes , bu t it was not given a  secon d reading , th e issu e bein g 
considered b y a special Working Part y se t up by the Lord Chancellor . The 
outcome was the Domicile and Matrimonial Proceeding s Act 1973,110 Part 1 of 
which introduce d reform s i n th e la w o f domicile , effectiv e fo r all 
purposes. Th e relevant provision s ar e reproduced i n Appendix C ; section s 
1 and 4 are in force throughou t th e United Kingdom , but section 3  is not 
applicable i n Scotland. The Act deals wit h thre e matter s only ; it 

(a) abolishes th e dependent domicil e o f married women; 111 

(b) enables a child t o acquire a n independent domicil e o n obtaining th e 
age of 16 or on marrying unde r tha t a g e ; H 2 

(c) makes provisio n a s to the domicile o f children unde r tha t ag e whos e 
parents ar e living apart. 1 1 3 

56. Ontario and Prince Edwar d Island . The Family Law Reform Act 19781 1 4 of 
Ontario mad e a  large numbe r o f amendment s t o the relevan t commo n law, 
including tha t o f domicile . I t provides tha t 'th e same rule s shal l be 
applied t o determine th e domicile o f a  married woma n a s for a marrie d 
m a n ' , 1 1 5 an d makes fres h provisio n fo r the domicile o f minors i n section 
68, which i s in these terms : 

'(1) Subject t o subsection (2) , a child who is a minor, 
(a) takes th e domicile o f his or her parents, where bot h parent s 

have a common domicile ; 
(b) take s th e domicil e o f th e paren t wit h who m th e chil d 

habitually resides , where th e child reside s wit h on e paren t 
only; 

(c) takes th e domicile o f th e father, where th e domicile o f the 
child canno t b e determined unde r claus e (a ) or (b ) ; or 

(d) takes th e domicile o f th e mother, where th e domicile o f the 
child canno t be determined unde r claus e ( c ) . 

(2) The domicile o f a  minor wh o is or has been a  spous e shal l b e 
determined i n the same manne r a s if the minor wer e o f full age.' 

The Famil y La w Refor m Ac t 1 9 7 8 H 6 o f Princ e Edwar d Islan d contain s 
identical provisions. 117 

57. Irish proposals 1981. The Law Reform Commission of Ireland published 
in 1981 a Working Paper on 'Domicile and Habitual Residence as Connecting 
Factors i n th e Conflic t o f Laws' . I t take s seriou s accoun t o f the 

109Law Co m No 48 . Parallel wor k wa s undertaken b y the Scottish Law 
Commission. 

110Cap 45 . 

111s 1 . 

112s 3 . 

1 1 3 s 4 . Se e f u r t h e r par a 6 6 ,  below . 
114Cap 2 . 
1 1 5 s 65(3 ) (c ) . 
116Cap 6 . 
117ss 60(3 ) (c)  (marrie d women) , 6 1 (minors ) . 
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possible replacemen t o f domicil e b y habitua l residence, 1 1 8 bu t als o make s 
detailed proposal s fo r th e refor m o f domicil e o n th e assumptio n tha t i t 
will b e retained . Th e proposal s ar e comprehensive , an d woul d 

(a) abolish th e rul e i n Udny v  Udny a s t o th e reviva l o f th e domicil e o f 
origin, without abolishin g th e concep t o f a  domicile o f origin ; 

(b) abolish th e dependen t domicil e o f marrie d women ; 

(c) enable a  child t o acquire a n independen t domicil e a t th e ag e o f 1 6 
(or possibly 18 ) o r o n marrying belo w tha t age ; 

(d) make detaile d provisio n a s t o th e domicil e o f childre n belo w tha t 
age, bot h i n term s o f domicil e o f origi n an d o f dependence , includin g 
provision fo r case s i n which th e parent s ar e livin g apart, 1 1 9 adopte d 
children an d foundlings , and woul d giv e a  court powe r t o chang e th e 
domicile o f a  chil d o n th e applicatio n o f an y intereste d perso n i n 
certain prescribe d circumstances; 120 

(e) restate th e rule s fo r th e acquisitio n o f a  new domicil e i n precisel y 
the sam e term s a s ar e use d i n th e New Zealan d Act ; 

(f) deal wit h th e problem s o f domicil e i n federa l states , i n term s 
closely followin g th e New Zealan d model; 1 2 1 

(g) codify th e la w a s t o th e domicile o f th e mentally ill . 

The Commission's Paperl2 2 proposes that legislation should abolish the rule 
that a  domicile o f origi n i s more difficul t t o abando n tha n a  domicile o f 
choice; bu t n o provision t o thi s effec t i s include d i n thei r Schem e fo r a 
Bill. 

REFORM; TH E COMMONWEALT H POSITIO N 

58. Th e grea t majorit y o f Commonwealt h jurisdiction s hav e mad e n o 
legislative reform s i n th e fiel d o f domicile , an d th e commo n la w (o r 
Roman-Dutch law ) principle s remai n full y operative . A fe w jurisdiction s 
have receive d th e effec t o f Unite d Kingdo m legislatio n b y virtu e o f 
applying fo r thi s purpose 'th e la w o f Englan d fo r th e tim e being'. 1 2 3 In 
the paragraphs whic h follo w a n accoun t i s given o f th e change s whic h hav e 
been made, or officiall y proposed , o n particular issues . 

59. (a ) Domicil e o f origin . Not e ha s alread y bee n take n o f th e mino r 
variations i n th e rule s a s t o th e domicil e o f origi n o f particula r 
groups, principally posthumou s children. 1 2 4 Th e numbers affected ar e tiny . 
The principal objectio n take n t o th e commo n la w rule s concern s th e Rul e 
in Udn y v  Udn y a s t o th e reviva l o f th e domicil e o f origi n shoul d an y 
'gap' b e threatene d i n a  person's effectiv e domicile . This rul e ha s bee n 
abolished i n Australia, Barbados an d New Zealand, 1 2 5 an d th e Kenyan La w of 

118See par a 70 , below. 

119See furthe r fo r thes e cases , para 66 , below . 

1 2 0Cf W Binchy ( a counsellor o f the Commission) , 'Reform of the Law Relating 
to th e Domicil e o f Children : a  Proposed Statute ' (1979 ) 1 1 Ottawa L R 279 . 

1 2 1See furthe r par a 68 , below. 

1 2 2Para 122 . 

1 2 3See par a 48 , above. 

1 2 4See par a 18 , above. 

1 2 5Uniform Australia n Domicil e Acts , s  6 ; Domicil e Ac t 197 6 (NZ) , s 11; 
Domicile Refor m Ac t 197 1 (Barbados) , s  10. 
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Domicil Ac t 197 0 appears to achieve the same result by providing 126 tha t 
'notwithstanding tha t he may have lef t th e countr y o f hi s domici l wit h 
the intentio n o f neve r returning , a  person shal l retai n suc h domici l 
until he acquire s a  new domici l i n accordanc e wit h th e provisions o f 
[the] Act'. 

60. Althoug h th e Udny v Udny rule was to be abolished unde r th e proposal 
of the English Private Internationa l Law Committee i n 1954 , re-iterate d 
in 1963 , no actio n ha s bee n take n i n the United Kingdom. Similarly the 
Canadian Uniform Law Commissioners proposed it s abolition i n 1961 bu t n o 
Province ha s responded . Th e Iris h La w Refor m Commissio n hav e pro -
visionally made the same proposal, though i t also refer s t o a  possibl e 
new approach. The Commission sees the disadvantages both i n the Udny rule 
and i n th e usua l alternativ e whic h continue s th e domicil e o f choic e 
recently de facto abandoned, and considers a new possibility, that during 
any threatened 'gap ' in domicile as a  result o f th e applicatio n o f th e 
usual rules , a person should be held t o be domiciled i n the country with 
which he is most closely connected. 127 

61. Onc e th e Rul e i n Udny v  Udny i s abolished, the significance of the 
domicile of origin is considerably reduced . Th e traditiona l rule s mak e 
the domicil e o f origi n harde r t o los e tha n on e o f choice , bu t thi s 
position i s abandoned i n Australia, Barbados an d Ne w Zealand. 128 Th e 
Barbados and New Zealand Acts go further and cease to make any use of the 
concept o f a  domicile o f origin , a  child's first domicile being one of 
dependence. There appears to be no disadvantage i n this approac h whic h 
was als o take n b y th e Canadia n Commissioners , but it is not adopted in 
Australia, nor was it proposed by the Irish Law Reform Commission. 

62. (b ) Domicile o f choice . The traditiona l definition i n terms of the 
factum o f residenc e an d th e animu s manend i i s wholl y o r partiall y 
replaced i n a number of jurisdictions. In Barbados an d Ne w Zealand , th e 
requirements fo r th e acquisitio n o f a  new domicile are restated (inte r 
alia) as being that the propositus "i s in that country" an d "intend s t o 
live indefinitel y i n tha t country". 129 Th e Irish Law Reform Commission 
propose the same text, merely substitutin g 'State ' fo r 'country' . Th e 
Uniform Australia n legislatio n addresse s itsel f only to the element of 
intention: th e propositu s mus t hav e 'th e intentio n t o mak e hi s hom e 
indefinitely i n that country'.130 It remains to be seen whether 't o make 
his home' acquires shade s o f meanin g differen t fro m 't o live'; i t i s 
unfortunate tha t th e tw o models differ a t this point where no principle 
is involved. 

63. (c ) Domicil e o f dependenc e -  marrie d women . Althoug h man y 
commentators object on general grounds of sexual equality , t o th e rul e 
that a  married woma n canno t hav e a n independen t domicile , it has been 
recognised fo r man y year s tha t ther e ar e particula r difficultie s i n 
respect of jurisdiction i n matrimonial causes. Where domicile i s the sole 
basis of jurisdiction, a  wife whos e husban d ha s alway s bee n domicile d 
abroad, o r wh o acquire s suc h a  domicile afte r desertin g her , may b e 
unable to petition. Various techniques have been use d t o deal with tha t 
problem: 

(a) In som e jurisdictions , th e bases for divorce jurisdictio n have been 
extended t o cove r a t leas t th e secon d o f thes e cases , withou t 
altering th e rule s a s t o domicile. This wa s done , for example, in 

1 2 6 s 10(2) . 

127Working Pape r No 10 (1981) , para 122. 

128Uniform Australia n Domicile Acts, s 11; Domicile Act 1976 (NZ) , s 12; 
Domicile Reform Act 1979 (Barbaods) , s 11. 

129Domicile Act 1976 (NZ) , s 9; Domicile Reform Act 1979 (Barbados) , s 9. 

130Uniform Australian Domicile Acts, s 9. 
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England i n sectio n 1 3 o f th e Matrimonial Causes Act 1937, which was 
adopted i n many other jurisdictions ; 

(b) In other jurisdictions , the rules as to domicile have been altered to 
provide for the wife to be deemed t o be domiciled i n the jurisdictio n 
in such cases. An early example was section 3 of the Divorce Act 1898 
of New Zealand. This technique i s used i n Nigeria,131 both i n respect 
of deserted wives and other wives who have been residen t i n Nigeri a 
for thre e years , an d (i n almos t identica l words ) i n Papu a Ne w 
Guinea.132 

(c) A third techniqu e i s to allow a married woman a separate domicile, as 
if she were an adult single person, fo r al l purposes o f th e la w o f 
matrimonial causes . This was formerly th e position i n the Australian 
jurisdictionsl33 an d New Zealand, 134 an d i s the current technique in 
Bermuda,135 Canada,136 and Ghana.137 

64. The final step is of course to abolish the married woman' s domicil e 
of dependenc e fo r all purposes. This has been done in all the Australian 
jurisdictions,138Barbados,139Gibraltar,140NewZealand,14lOntario,142Prince 
Edward Island,143 Singapore,144 and in the United Kingdom.145 Legislation on 
the Australian and New Zealan d model s provide s tha t th e domicil e o f a 
married woman at any time after th e commencement of the legislation i s to 
be determined as if the legislation had always been in force;146 the United 
Kingdom mode l provide s howeve r tha t th e wife' s domicil e immediatel y 
before th e commencemen t o f th e Act i s retained as a domicile of choice 
'unless and unti l i t i s changed b y acquisitio n o r reviva l o f anothe r 

13lMatrimonial Cause s Decree 1970, No 18, s 7. 

132Matrimonial Cause s Ordinance 1963, No 18 of 1964 (sic) . 

133Family La w Act 1975, (Commonwealth ) s 4(3)(b). 

134Matrimonial Proceeding s Act 1963, (NZ) a 3. 

135Matrimonial Cause s Act 1974, No 74, (Bermuda) s 3. 

136Divorce Act 1968 (ne w RSC 1970, c D-8), s 6(1), in force throughout the 
Dominion. 

137Matrimonial Cause s Act 1971, Act 367 (Ghana) , s 32. 

138Uniform Australian Domicile Acts, s 5. 

139Domicile Refor m Act 1979, No 31 (Barbados) , s 5. 

l40Domicile, Matrimonial Proceedings and Recognition of Divorces and Legal 
Separations Ordinance 1974, No 23 (Gibraltar) , s 3 (i n the same term s a s 
the UK Act, below). 

l4lDomicile Act 1976, No 17 (NZ) , s 5. 

l42Family La w Reform Act 1978, c 2 (Ontario) , s 65(3)(c). 

l43Family La w Reform Act 1978, c 6 (PEI) , s 60(3)(c). 

l44Women's Charter , RL cap 47 (Singapore) , s 45A inserted b y the Women's 
Charter (Amendment ) Ac t 1980 , No 2 6 (i n similar term s t o th e U K Act, 
below). 

l45Domicile and Matrimonial Proceedings Act 1973, c 45 (UK), s 1. Reference 
has already been made to the modification but not total abolition o f th e 
special rule s fo r marrie d wome n i n th e La w o f Domici l Ac t 1970 , No 6 
(Kenya): see paras 46-47, above. 

l46This appears to be the intention of the Irish proposals of 1981, but they 
are not clear on the point. 
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domicile either on or after' the commencement date.147 It has been pointed 
out tha t th e effec t i s t o trea t wome n wh o wer e marrie d befor e th e 
commencement dat e somewha t les s favourabl y tha n thos e who marry after 
that date,148 a result which was probably not intended . 

65. (d ) Domicile of dependence - children. Rather les s attention has been 
paid to the rules as to the domicile of dependence o f children . The ag e 
at which a person first becomes capable of acquiring a  domicile of choice 
(twenty-one a t commo n law ) i s expressl y lowere d t o eightee n i n th e 
Australian jurisdictions149 and to sixteen in Gibraltar ,150 New Zealand, 151 and 
the United Kingdom. 152 In some other jurisdictions , the age may have been 
affected by more general legislation a s t o th e ag e o f majorit y (thoug h 
domicile i s commonl y expressl y exclude d fro m suc h legislation) ; i n 
Barbados the Domicile Reform Act 1979, while followin g th e New Zealan d 
model i n other relevan t respects , omits the definition of 'child ' whic h 
fixes the age at sixteen. All the statutes referred t o also provide tha t 
a chil d wh o i s (o r ha s been ) married while under th e prescribed ag e can 
acquire an independent domicile. 

66. Childre n whos e parent s liv e apart . A  commo n criticis m o f th e 
traditional commo n la w rule s wa s tha t the y produce d unsatisfactor y 
results wher e a  child's parent s were living apart; this is particularly 
important wher e marrie d wome n ar e abl e t o acquir e a n independen t 
domicile. Specia l rule s hav e bee n introduce d b y statut e i n severa l 
jurisdictions t o deal wit h thi s typ e o f case , bu t unfortunatel y th e 
approaches adopte d ar e no t identical . Mos t jurisdiction s ca n b e 
considered together , Ontari o an d Princ e Edwar d Islan d bein g th e 
exceptions. Within th e majo r grou p thre e differen t form s of words are 
used, thoug h i n most cases the effect i s the same.153 If the parents are 
alive but living apart, a child whose home is with his father (o r who had 
a hom e wit h hi s fathe r an d ha s no t sinc e ha d a  home wit h hi s mother) 
takes his father's domicile; a child whos e hom e i s with hi s mother (o r 
who ha d a  home wit h hi s mother an d ha s no t sinc e ha d a  home wit h his 
father) takes his mother's domicile (an d o n he r deat h retain s he r las t 
domicile). I n Australia, Barbados an d New Zealand a  child who formerly 
had a home with his father, who is now dead, and has not since had a home 
with hi s mothe r keep s th e last domicile of his father; in Gibraltar and 
the United Kingdom the common law rules will apply i n this situation, and 
the mother's domicil e wil l b e taken . I n Barbados an d New Zealand, the 
position of the child whose parents are living apart but who may b e hel d 
to have a  home wit h bot h o f the m i s obscure ; i t i s dealt wit h i n the 
Australian Acts (whic h use the phrase 'principa l home') and i n Gibralta r 
and th e Unite d Kingdo m (wher e th e father' s domicile prevails i n such a 
case). Th e Ontari o an d Princ e Edward Islan d statutes , already quotedl54 
adopt a  rathe r differen t approach , no t usin g 'home ' an d providin g 

147Domicile an d Matrimonial Proceedings Act 1973, c 45 (UK) , s 1(2). 

1 4 8 I R C v  Duchess of Portland [1982 ] 1 All ER 784, 789. 

149Uniform Australian Domicile Acts, s 7. 

150Domicile, Matrimonial Proceedings and Recognition of Divorces and Legal 
Separations Ordinance 1974, s 4. 

15lDomicile Act 1976, s 6(2). 

152Domicile an d Matrimonial Proceedings Act 1973, s 3. 

153One i s the New Zealand model (Domicil e Act 1976 s 6(4)(5)) also used in 
Barbados (Divorc e Reform Act 1979, s 6(2)(3)); the second th e Australia n 
(uniform Domicil e Acts , s  8 , bu t wit h a  furthe r varian t for m i n 
Victoria); the third i s the British (Domicil e and Matrimonial Proceeding s 
Act 1973 , s 4) also used i n Gibraltar (Domicile , Matrimonial Proceeding s 
and Recognition of Divorces and Legal Separations Ordinance 1974, s 5). 

1 5 4Ie, Family Law Reform Act 1968 (Ontario) , c 2, s 68, and the Family Law 
Reform Act 1978 (PEI) , c 6, s 61; see para 56, above. 
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directly onl y fo r th e case s where the parents have a common domicile or 
where the child habitually reside s with only one parent. I n other case s 
the father' s domicil e prevails, the mother's domicile being applied onl y 
if the father's cannot be determined (eg , because he had died) . 

67. Othe r points . Legislation whic h i s designed wholl y to replace the 
common la w rule s a s t o th e domicil e o f childre n mus t dea l wit h th e 
special case s o f posthumous childre n an d foundlings , as does tha t in 
Barbados and New Zealand. The Australian uniform Act doe s no t cove r th e 
whole field , though i t caters for posthumous children; it does, however, 
include full provision i n respec t o f th e domicil e o f adopte d childre n 
which i n other jurisdiction s i s commonly covered b y general provisions in 
the adoption legislation. The Gibraltar and United Kingdom provisions are 
limited t o childre n whose parents are alive but living apart; but within 
that area apply to adoptive as well as natural parents. 

68. (e ) Domicil e i n federa l o r composit e state s ('unions') . Th e 
legislation i n Australia and New Zealand deals with this problem, bu t i n 
different ways . Th e Australian approach uses the notion of the 'closes t 
connexion', New Zealand that of 'ordinar y residence'.155 So, section 10 of 
the uniform Australian Acts provides: 

'A person wh o is , in accordance with the rules of the common law as 
modified by this Act, domiciled i n a  union bu t i s not, apart fro m 
this section , domiciled i n any particular on e of the countries that 
together for m the union is domiciled i n that on e o f thos e countrie s 
with which he has for the time being the closest connexion.' 

The New Zealand provision, section 10 of the Domicile Act 1976, provides: 

'A person wh o ordinarily reside s and intend s to live indefinitely i n 
a union156 but has not formed an intention to live indefinitely i n any 
one country forming part of the unio n shal l b e deemed t o inten d t o 
live indefinitely -

(a) In tha t countr y formin g part of the union in which he ordinarily 
resides; or 

(b) If h e doe s no t ordinaril y resid e i n an y suc h country , i n 
whichever suc h country he is in; or 

(c) If h e neithe r ordinaril y reside s nor i s in any such country, in 
whichever suc h country he was last in.' 

The disadvantag e o f th e latte r approach i s that in certain cases, where 
the propositus i s for example outside the union fo r a  period o f months, 
his domicil e ma y turn on the identity of the port or airport by which he 
found i t convenient to leave. 

69. (f ) Domicile o f th e mentall y disordered . Ther e appear s t o be no 
legislation o n thi s topic . Th e commo n la w positio n i s no t wel l 
established, an d case s ca n aris e i n whic h considerabl e amount s o f 
property are at stake, so the inclusion of provisions o n th e point i n a 
code o f domicil e seem s ver y desirable . Th e Iris h La w Commissio n ha s 
proposed157 statutory provisions modifying what is generally supposed to be 
the common law position in one respect, to provide that where a  mentall y 
disordered mino r reache s th e ag e o f majorit y his then domicile remain s 
fixed. The Commissio n woul d als o giv e th e court s powe r t o alte r th e 

155The Iris h proposals of 1981 are based on the New Zealand text , but use 
both 'habitua l residence' and 'ordinar y residence'. 

1 5 6 N o t e that this is a stricter test than would be required for domicile in 
the union, for domicile i s acquired when a person is 'in' a country, 
ordinary residenc e not being essential: see Domicile Act 1976 (NZ) , s 
9(c). 

1 5 7Working Pape r N o 1 0 (1981) , pa r a s 123- 4 an d p p 9 2 - 3 . 
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domicile of a mentally disordered person, a similar proposal having been 
made in 1954 by the English Private International Law Committee.158 

THE REPLACEMENT OF DOMICILE BY HABITUAL RESIDENCE 

70. The emergence of 'habitua l residence'. Sir Otto Kahn-Freund, the 
distinguished comparative and conflicts lawyer, described domicile in 
1964 as being ' a superannuated concept',15 9 bu t it must be said that 
domicile i s enjoying a  very active retirement . Arguably th e reforms 
undertaken since 1964 in several leading common law jurisdictions will 
have establishe d th e concep t o n a  firmer footing . Eve n a  reforme d 
domicile faces determined criticism . Some comes from within the common 
law tradition but the most persistent critics are those concerned with 
the negotiation o f internationa l conventions , to whom 'domicile ' is 
unsatisfactory o n accoun t bot h o f it s technica l natur e an d o f th e 
variation in its meaning as between the legal systems which make use of 
it. Recent international legal instruments, especially the conventions 
produced b y the Hague Conference on Private International Law have made 
use of a different concept, 'habitual residence', and one commentator has 
claimed that domicile has been 'practically ousted ... in modern Private 
International Law' as a result.160 

71. The first use of habitual residence, in its French version 'residence 
habituelle' appears to have been as a translation of a technical concept 
of German law, 'gewöhnliche Aufenthalt', in a France-Prussian treaty of 
1880. It was first used in a Hague Convention, that on Civil Procedure, 
in 1895, and has since been used frequently both in Hague Conventions and 
in draft texts produced b y the International Law Association, and in 
those contexts has repeatedly been presented as a notion of fact rather 
than law, as something to which no technical legal definition is attached 
so that judges from any legal system can address themselves directly to 
the facts. This has not prevented judges and commentators from attempting 
to analyse and define the scope of the new concept. 

72. Towards a definition. It has sometimes been suggested that habitual 
residence is in essence the same as domicile; it has been interpreted as 
meaning th e 'life-centre ' or the 'socia l domicile' of an individual. 
German courts, considering th e Hague Convention on the Protection of 
Minors 1961, have interpreted a child's habitual residence as the 'centre 
of gravity of its life' and a Dutch decision is to the same effect. The 
English Law Commission, considering th e phrase 'habitual residence' in 
the context of the Hague Convention on Recognition of Divorces and Legal 
Separations, commented as follows: 

'[Habitual residence ] is clearly distinguishable fro m domicile, a 
necessary elemen t o f which i s a particular intentio n a s t o the 
future. Suc h a n intentio n i s no t neede d t o establis h habitua l 
residence; it can be proved by evidence of a course of conduct which 
tends to show substantial links between a person and his country of 
residence. .. . T o b e habitual , a  residenc e mus t b e mor e tha n 
transient or casual; once established, however, it is not necessarily 
broken by a temporary-absence.'161 

73. Other official bodies have proposed partial definitions of 'habitua l 
residence', while seeking to preserve its status as a 'notion of fact'. 
The Council of Europe's Committee of Ministers, responding to proposals 

158First Report (Cmd 9068). 

159(1964) 27 MLR 55, 57. 

160de Winter, (1969) Hague Recueil des Cours III 349 at p 423. 

161Report o n Jurisdiction in Matrimonial Causes, Law Com No 48, para 16. A 
footnote adds , 'Thi s doe s no t mea n tha t evidenc e o f intentio n i s 
irrelevant; i t may thro w ligh t o n particular fact s an d emphasis e a 
person's degree of connection with a country'. 
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of CC J (th e Europea n Committe e o n Lega l Cooperation) , adopte d a 
Resolution on the Standardisation of the Legal Concepts of 'Domicile ' and 
of 'Residence ' on 18 January 1972. 162 Th e Resolution recommende d certai n 
Rules, including th e following: 

'7. Th e residenc e o f a  perso n i s determine d solel y b y factua l 
criteria; it does not depend upon the legal entitlement t o reside. 

9. I n determining whethe r a  residence i s habitual, account i s to be 
taken of the duration and the continuity of the residence a s well a s 
of othe r fact s o f a  personal o r professiona l natur e which point to 
durable ties between a person and his residence. 

10. Th e voluntar y establishmen t o f a  residenc e an d a  person' s 
intention to maintain i t are no t condition s o f th e existenc e o f a 
residence o r a n habitual residence, but a person's intention s may be 
taken into account in determining whether he possesses a residence or 
the character o f that residence. 

11. A  person's residenc e o r habitual residenc e does not depend upo n 
that of another person.' 

74. Th e Iris h Law Reform Commission has gone further, and proposed a  set 
of guidelines and presumptions which would be given statutory effect were 
domicile t o b e replace d b y habitua l residenc e i n Iris h law . Thes e 
included a provision that the habitual residenc e o f a  person shoul d b e 
determined 'havin g regar d t o th e centr e o f hi s personal , social an d 
economic interests' , including th e duration o f thos e interest s an d th e 
intentions o f th e propositus . I n th e cas e o f a  married person , th e 
habitual residence of the other spouse might be take n int o account , an d 
if th e spouse s wer e livin g togethe r ther e woul d b e a  rebuttabl e 
presumption that they share d a  common habitua l residence . There woul d 
similarly b e a  rebuttabl e presumptio n tha t a n unmarrie d chil d has the 
habitual residence of his parents, or of the parent with whom h e ha s hi s 
home.1 6 3 'Habitua l residence ' i s alread y use d i n Iris h la w withou t 
definition,164 but the Commission felt that its more widespread us e would 
create a need for a general indicatio n of its meaning; the risk i s that a 
statutory formulation , eve n i n th e for m o f commonsens e presumptions , 
could lead to the development of technical rules. 

75. Referenc e ma y b e made t o tw o Englis h case s i n which the meaning of 
'habitual residence ' ha s bee n considered . I n Cruse v Chittuml65 Lane J 
accepted a  number of propositions advance d b y counse l i n an undefende d 
case: 

(a) Habitual residenc e require s an element of intention, an intention to 
reside in that country; 

(b) 'Habitual' indicate s a  quality of residence rathe r tha n a period of 
residence; 

(c) Habitual residence denotes a regular physical presence, not temporary 
or secondary i n nature, which must endure for some time; 

(d) Habitual residence i s something more than 'ordinar y residence'; 

162Resolution (72 ) 1 , reproduce d i n th e Counci l o f Europe publication 
European Committee on Legal Cooperation 1963-1973 , p 72. 

163Working Pape r N o 1 0 (1981 ) o n Domicil e an d Habitua l 
Residence a s Connecting Factor s i n th e Conflict o f Laws , 
chapter 1 2 and pp 102-3. 

164Succession Ac t 1965, No 27 (Ireland) , Part VIII. 

165[1974] 2  All ER 940. See C Hall, 'Crus e v Chittum, Habitual Residenc e 
Judicially Explored' , (1975 ) 24 ICLQ. 
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(e) Habitual residenc e i s simila r t o the residence normall y require d as 
part o f domicile , withou t th e elemen t o f animu s necessar y i n 
domicile. 

The relationshi p betwee n propositions (a ) and (e ) is far from clear, and 
proposition (e ) seems mistake n give n tha t residenc e a s a n element o f 
domicile i s littl e mor e tha n presence, and i n some cases presence fo r a 
very brief period indeed.166 In Oundjian v Oundjian,167 French J rejected an 
argument tha t continua l physica l presence , subjec t t o d e minimi s 
absences, was required, noting th e Oxford English Dictionary's definitio n 
of 'habitual ' a s 'i n th e wa y o f habi t or settled practice, constantly, 
usually, customarily'. 

76. Domicil e an d habitua l residence : the relative merits. The merits of 
habitual residence as a connecting facto r have sometimes been overstated. 
It i s not a  self-defining concept , an d th e literature already contain s 
ominous references to 'subjective ' and 'objective ' tests . On th e othe r 
hand i t has severa l majo r advantage s ove r th e traditional, or even the 
reformed, concep t o f domicile . Th e mai n advantag e i s tha t ther e i s 
nothing equivalen t t o eithe r a  domicil e o f origi n o r a  domicile o f 
dependence, so that the technical rule s whic h surroun d thos e concepts , 
and whic h hav e trouble d la w reform agencies, are swept away. Because the 
element of intention i s of muc h les s importanc e t o habitual residenc e 
than t o domicile, th e uncertaintie s a s t o th e bes t formulation of the 
animus manend i an d th e practica l difficultie s i n applying any test are 
both removed . 

77. I t may b e argue d tha t th e thoroug h refor m o f th e la w o f domicil e 
already achieve d i n Barbados an d Ne w Zealan d an d propose d i n Irelan d 
secures thes e same advantages while retainin g th e traditional connectin g 
factor of domicile. The result of such reform s is , however, t o produc e 
considerable variety , even as between Commonwealth jurisdictions , in the 
meaning o f domicile . 'Domicile ' i s no t a  ter m readil y understoo d b y 
laymen; lawyer s ar e familia r with th e word, but may well be troubled by 
the variant meanings attached t o it. The case for 'startin g again ' wit h 
the concep t o f habitua l residenc e i s a strong one. The Irish Law Reform 
Commission has indicated it s view that , on balance , habitual residenc e 
constitutes a  more satisfactor y connectin g facto r tha n domicile ; and 
experience wit h th e ne w concep t i n th e jurisdiction s whic h us e it , 
notably i n connectio n with the recognition of foreign divorces, suggests 
that it presents few difficulties. 

78. Legislativ e action . It is to Nauru, one of the smallest Commonwealt h 
jurisdictions, that one must look for a pioneering refor m i n this field . 
The Conflict of Laws Act 1974168 applies the rules of private international 
law in force in England o n 3 1 January 196 8 t o cases comin g befor e th e 
courts of Nauru.169 However thi s is subject to section 3: 

'Where the proper la w to which effec t woul d hav e t o be given unde r 
the provision s o f sectio n 2  [whic h states the general rule ] for the 
purpose of deciding any question would b e the la w o f th e countr y o f 
any person' s domicile , the proper la w to which effect i s to be given 
for the purpose of deciding tha t question i s th e la w o f th e countr y 
in which tha t person habitually resides.' 170 

It remains to be seen whether othe r jurisdiction s wil l follo w th e lea d 
set by Nauru. 

166Cf par a 23 , above. 

167(1979) 1  FLR 198. 

168No 1 4 of 1974. 

1 6 9s 2 . 

170Sadly, no explanatory repor t as to the origins of this Act i s available. 
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1976, No . 1 7 
An Act t o abolish th e dependent domicil e o f marrie d wome n 

and otherwise to reform the law relating to domicile 
[31 August 1976 

BE I T ENACTE D b y th e Genera l Assembl y o f Ne w Zealan d 
in Parliamen t assembled , an d b y the authorit y o f th e same, as 
follows: 

1. Short Titl e an d commencement —(1) Thi s Ac t ma y b e 
cited a s th e Domicil e Ac t 1976 . 

(2) Thi s Act shall come into force on a date to be appointed 
by the Governor-Genera l b y Order i n Council . 

2. Interpretation—In thi s Act , unles s th e contex t otherwis e 
requires,— 

"Country'' mean s a  territory o f a  typ e i n which , immedi -
ately befor e th e commencemen t o f thi s Act , a  perso n 
could have been domiciled : 

"Union" mean s a  natio n comprisin g 2  or mor e countries . 

3. Domicile befor e commencement —The domicil e tha t a 
person ha d a t a  tim e befor e th e commencemen t o f this  Ac t 
shall b e determined a s i f this  Act ha d no t bee n passed . 

Public—17 
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4. Domicile afte r commencement —The domicil e tha t a 
person ha s a t a  tim e afte r th e commencemen t o f thi s Act shal l 
be determine d a s i f thi s Ac t ha d alway s bee n i n force . 

5. Wife's dependent domicil e abolished—( 1  ) Every marrie d 
person i s capable o f havin g a n independen t domicile ; an d th e 
rule o f la w whereb y upo n marriag e a  woma n acquire s he r 
husband's domicil e an d i s thereafte r durin g th e subsistenc e o f 
the marriag e incapabl e o f havin g an y othe r domicil e i s hereb y 
abolished. 

(2) Thi s sectio n applie s t o th e partie s t o ever y marriage , 
wherever an d pursuan t t o whateve r la w solemnised , an d 
whatever th e domicil e o f th e partie s a t th e tim e o f th e 
marriage. 

6. Children— ( 1 ) This sectio n shal l hav e effec t i n plac e o f 
all rule s of la w relatin g t o the domicil e of children . 

(2) In  thi s sectio n "child " mean s a  perso n unde r th e ag e 
of 1 6 years who ha s not married . 

(3) A  chil d whos e parent s ar e livin g togethe r ha s th e domi -
cile fo r th e tim e bein g of it s father . 

(4) I f a  chil d whos e parent s ar e no t livin g togethe r ha s it s 
home wit h it s fathe r i t ha s th e domicil e fo r th e tim e bein g o f 
its father ; an d afte r i t cease s t o hav e it s hom e wit h hi m i t 
continues t o hav e tha t domicil e (or , i f h e i s dead, th e domicil e 
he ha d a t hi s death ) unti l i t ha s it s hom e wit h it s mother . 

(5) Subjec t t o subsectio n (4 ) o f thi s section , a  chil d whos e 
parents ar e no t livin g togethe r ha s th e domicil e fo r th e tim e 
being o f it s mothe r (or , i f sh e i s dead , th e domicil e sh e ha d 
at he r death) . 

(6) Unti l a  foundlin g chil d ha s it s hom e wit h on e o f it s 
parents, bot h it s parent s shall , fo r th e purpose s o f thi s section , 
be deeme d t o b e aliv e an d domicile d i n th e countr y i n whic h 
the foundlin g chil d wa s found . 

7. Attainment o f independen t domicile —Subject t o an y 
rule o f la w relatin g t o th e domicil e o f insan e persons , ever y 
person become s capabl e o f havin g a n independen t domi -
cile upo n attainin g th e ag e o f 1 6 year s o r soone r marrying , 
and thereafte r continue s s o t o b e capable . 

8. Domicile t o continue —The domicil e a  perso n ha s im -
mediately befor e becomin g capabl e o f havin g a n independen t 
domicile continue s unti l h e acquire s a  new domicil e i n accord -
ance wit h sectio n 9  o f thi s Act , an d the n ceases . 
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9. Acquisition o f ne w domicile— A perso n acquire s a  ne w 
domicile i n a  countr y a t a  particula r tim e if , immediatel y 
before tha t time, — 

(a) H e i s not domicile d i n tha t country ; an d 
(b) H e i s capabl e o f havin g a n independen t domicile ; an d 
(c) H e i s in tha t country ; an d 
(d) H e intend s t o live indefinitely i n that country . 

10. Deemed intention —A perso n wh o ordinaril y reside s an d 
intends t o liv e indefinitel y i n a  unio n bu t ha s no t forme d a n 
intention t o liv e indefinitel y i n an y on e countr y formin g par t 
of th e unio n shal l b e deeme d t o inten d t o liv e indefinitely — 

(a) I n tha t countr y formin g par t o f th e unio n i n whic h h e 
ordinarily resides ; o r 

(b) I f h e doc s no t ordinaril y resid e i n an y suc h country , i n 
whichever suc h countr y h e i s in ; or 

(c) If  h e neithe r ordinaril y reside s no r i s in an y suc h coun -
try, i n whicheve r suc h countr y h e wa s las t in . 

11. Domicile o f origi n no t t o revive —A ne w domicil e 
acquired i n accordanc e wit h sectio n 9  o f thi s Ac t continue s 
until a  furthe r ne w domicil e i s acquire d i n accordanc e wit h 
that section ; an d th e rul e o f la w know n a s th e reviva l o f 
domicile o f origi n whereb y a  person' s domicil e o f origi n 
revives upo n hi s abandonin g a  domicil e o f choic e i s hereb y 
abolished. 

12. Standard o f proof —The standar d o f proo f which , 
immediately befor e th e commencemen t o f thi s Act , wa s 
sufficient t o sho w th e abandonmen t o f a  domicil e o f choic e 
and th e acquisitio n o f anothe r domicil e o f choic e shal l b e 
sufficient t o sho w th e acquisitio n o f a  ne w domicil e i n 
accordance wit h sectio n 9  of thi s Act . 

13. Domicil e i n unions— A perso n domicile d i n a  countr y 
forming par t o f a  unio n i s also domicile d i n tha t union . 

14. Consequential amendment s an d repeals—(1 ) Sectio n 
62 o f th e Administratio n Ac t 196 9 i s hereb y amende d b y 
inserting, afte r subsectio n (2) , th e followin g subsection : 

" ( 2 A ) Thi s sectio n shal l no t appl y t o an y perso n wh o die s 
after th e commencemen t o f th e Domicil e Ac t 1976. " 
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(2) Sectio n 1 6 (2) o f th e Adoptio n Ac t 195 5 i s hereb y 
amended b y repealin g paragrap h (g ) an d th e provis o t o 
paragraph (f) . 

(3) Th e following enactment s are hereby repealed : 
(a) Sectio n 3 of the Matrimonial Proceedings Act 1963 : 
(b) Sectio n 6 of the Domestic Proceedings Act 196 8 : 
(c) Sectio n 2 2 of th e Guardianshi p Ac t 1968 . 

This Ac t i s administere d i n th e Departmen t o f Justice . 
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BE I T ENACTE D b y th e Queen' s Mos t Excellen t Majesty , b y an d 
with th e advic e an d consen t o f th e Legislativ e Assembl y o f Queenslan d 
in Parliamen t assembled , an d b y th e authorit y o f th e same , as follows: — 

1. Short title . Thi s Ac t ma y b e cited a s th e Domicile  Act  1981 . 

2. Commencement . (1 ) Sectio n 1  an d thi s sectio n shal l commenc e 
on th e da y o n whic h i t i s assente d t o fo r an d o n behal f o f He r Majesty . 

(2) Excep t a s provide d i n subsectio n (1) , thi s Ac t shal l commenc e 
on a  day t o b e appointe d b y Proclamation . 

3. Interpretation. I n this Act, save where a contrary intention appears — 
"Commonwealth o f Australia " mean s th e territor y comprisin g 

the State s an d th e Australia n Capita l Territory , th e Jervi s 
Bay Territor y an d th e Norther n Territor y o f Australia ; 

" country " include s an y state , provinc e o r othe r territory — 
(a) tha t i s on e o f tw o o r mor e territorie s tha t togethe r for m a 

country; an d 
(b) domicile i n whic h ca n b e materia l fo r an y purpos e o f th e 

laws o f Queensland ; 
"union" mean s an y countr y tha t i s a  unio n o r federatio n o r 

other aggregatio n o f tw o o r mor e countrie s an d include s th e 
Commonwealth o f Australia . 

4. Operatio n o f Act . (1 ) Th e domicil e o f a  perso n a t a  tim e befor e 
the commencemen t o f thi s sectio n shal l b e determine d a s i f thi s Ac t ha d 
not bee n enacted . 

(2) Th e domicil e o f a  perso n a t a  tim e afte r th e commencemen t o f 
this sectio n shal l b e determine d a s i f thi s Ac t ha d alway s bee n i n force . 

(3) Nothin g i n thi s Ac t affect s th e jurisdictio n o f an y cour t i n an y 
proceedings commence d before  th e commencemen t o f thi s section . 

(4) This Ac t ha s effec t t o th e exclusio n o f th e applicatio n o f th e law s 
of an y othe r countr y relatin g t o an y matte r deal t wit h b y this Act . 

5. Abolitio n o f rul e o f dependen t domicil e o f marrie d woman . Th e 
rule o f la w whereb y a  marrie d woma n ha s a t al l time s th e domicil e o f 
her husban d i s abolished . 

6. Abolitio n o f rul e o f reviva l o f domicil e o f origin . Th e rul e o f la w 
whereby the domicile of origin revive s upon th e abandonment o f a domicile 
of choic e withou t th e acquisitio n o f a  ne w domicil e o f choic e i s abolishe d 
and th e domicil e a  perso n ha s a t an y tim e continue s unti l h e acquire s a 
different domicile . 
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7. Capacit y t o hav e independen t domicile . (1 ) A  perso n i s capabl e 
of having an independen t domicil e if — 

(a) h e has attained th e age of 1 8 years; o r 
(b) h e is, or has al any tim e been , married , 

and no t otherwise . 

(2) Subsectio n (1 ) doc s no t appl y t o a  perso n who , unde r th e rule s 
of la w relatin g t o domicile , i s incapable o f acquirin g a  domicil e b y reaso n 
of menta l incapacity . 

8. Domicil e o f certai n children . (1 ) I n thi s sectio n -
(a) "child " mean s a  perso n unde r th e ag e o f 1 8 year s wh o i s 

not, an d ha s no t a t an y tim e been , married ; an d 
(b) reference s t o the parent s o f a  child includ e reference s t o parent s 

who ar e no t marrie d t o each other . 

(2) Where , a t an y lime , a  chil d ha s hi s principa l hom e wit h on e o f 
his parent s bu t hi s parent s ar e livin g separatel y an d apar t o r th e chil d 
does no t hav e anothe r livin g parent , th e domicil e o f lh e chil d a l tha t tim e 
is th e domicil e tha t tha t paren t ha s a t tha t tim e an d thereafte r th e chil d 
has th e domicil e tha t tha t paren t ha s fro m tim e t o tim e or , i f tha t paren t 
has died , th e domicil e tha t tha t paren t ha d a t th e lim e o f death . 

(3) Where a child i s adopted, hi s domicile— 
(a) if , upo n hi s adoption , h e ha s tw o parents—is , a t th e tim e o f 

the adoptio n an d thereafter , th e domicil e h e woul d hav e i f 
he wer e a  child bor n i n wedloc k t o thos e parents ; an d 

(b) if , upo n hi s adoption , h e has on e paren t only—is , a t th e lime o f 
the adoption , th e domicil e o f tha t paren t an d thereafte r i s th e 
domicile tha t tha t paren t ha s from tim e to time or , i f that paren t 
has died , the domicil e tha t tha t paren t ha d a t th e tim e o f death . 

(4) A  chil d cease s t o have , b y virtu e o f subsectio n (2) , th e domicil e 
or las t domicil e o f one of his parents if — 

(a) h e commences t o have his principal hom e wit h hi s other parent ; 
or 

(b) hi s parents resum e o r commenc e livin g together . 

(5) Wher e a  chil d ha s a  domicil e b y virtu e o f subsectio n (2 ) o r (3 ) 
immediately befor e h e cease s t o b e a  child , h e retain s tha t domicil e unti l 
he acquires a  domicile o f choice . 

(6) Wher e th e adoptio n o f a  chil d i s rescinded , th e domicil e o f th e 
child shal l thereafte r b e determine d i n accordanc e wit h an y provision s 
with respec t t o tha t domicil e tha t ar e include d i n th e orde r rescindin g 
the adoptio n and , s o fa r a s n o suc h provisio n i s applicable , a s i f th e 
adoption ha d no t take n place . 

9. Intentio n fo r domicil e o f choice . Th e intentio n tha t a  perso n mus t 
have i n orde r t o acquir e a  domicil e o f choic e i n a  countr y i s the intentio n 
to make hi s home indefinitely i n that country . 
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10. Domicil e in  union . A  person wh o is , in accordanc e wit h th e rule s 
of th e commo n la w a s modifie d b y thi s Act , domicile d i n a  unio n bu t i s 
not, apar t fro m thi s section , domicile d i n an y particula r on e o f th e 
countries tha t togethe r for m th e unio n i s domiciled i n tha t on e o f thos e 
countries wit h whic h h e ha s fo r th e tim e bein g th e closes t connexion . 

11. Evidenc e o f acquisitio n o f domicil e o f choice . Th e acquisitio n o f 
a domicil e o f choic e i n plac e o f a  domicil e o f origi n ma y b e establishe d 
by evidenc e tha t woul d b e sufficien t t o establis h th e domicil e o f choic e 
if th e previou s domicil e ha d als o bee n a  domicil e o f choice . 

8983—By Authority : S . R . HAMPSON , Governmen t Printer , Queensland—198 1 
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DOMICILE AN D MATRIMONIA L PROCEEDING S AC T 197 3 
(United Kingdom ) 

PART I 

DOMICILE 

1. (1 ) Subjec t t o subsectio n (2 ) below , th e domicil e o f a  married 
woman a s a t an y tim e afte r th e comin g int o forc e o f thi s sectio n shall , 
instead o f bein g th e sam e a s he r husband' s b y virtu e onl y o f marriage , b e 
ascertained b y referenc e t o th e sam e factor s a s i n th e cas e o f an y othe r 
individual capabl e o f havin g a n independen t domicile . 

(2) Where immediatel y befor e thi s sectio n cam e int o forc e a  woman wa s 
married an d the n ha d he r husband' s domicil e b y dependence , sh e i s t o be 
treated a s retainin g tha t domicil e (a s a domicile o f choice , i f i t i s not 
also he r domicil e o f origin ) unles s an d unti l i t i s change d b y 
acquisition o r reviva l o f anothe r domicil e eithe r o n o r afte r th e comin g 
into forc e o f thi s section . 

3. (1 ) Th e tim e a t which a  person firs t become s capabl e o f having a n 
independent domicil e shal l b e whe n h e attain s th e ag e o f sixtee n o r 
marries unde r tha t age ; an d i n th e cas e o f a  perso n wh o immediatel y 
before 1s t Januar y 197 4 was incapabl e o f havin g a n independen t domicile , 
but ha d the n attaine d th e ag e o f sixtee n o r bee n married , i t shal l b e 
that date . 

4. (1 ) Subsectio n (2 ) of thi s sectio n shal l hav e effec t wit h respec t 
to th e dependen t domicil e o f a  child a s a t an y tim e afte r th e comin g int o 
force o f thi s sectio n whe n hi s fathe r an d mothe r ar e aliv e bu t livin g 
apart. 

(2) Th e child' s domicil e a s a t tha t tim e shal l b e tha t o f hi s mothe r 
if -

(a) h e the n ha s hi s hom e wit h he r an d ha s n o hom e wit h hi s 
father; o r 

( b ) h e ha s a t an y tim e ha d he r domicil e b y virtu e o f paragrap h 
(a) above an d ha s no t sinc e ha d a  home wit h hi s father . 

(3) As a t an y tim e afte r th e comin g int o forc e o f thi s section , th e 
domicile o f a  child whos e mothe r i s dead shal l b e tha t whic h sh e las t ha d 
before sh e die d i f a t he r deat h h e ha d he r domicil e b y virtu e o f 
subsection (2 ) above an d h e ha s no t sinc e ha d a  home wit h hi s father . 

(4) Nothing i n thi s sectio n prejudice s an y existin g rul e o f la w as t o 
the case s i n whic h a  child' s domicil e i s regarde d a s being , b y 
dependence, tha t o f hi s mother . 

(5) I n thi s section , "child " mean s a  person incapabl e o f havin g a n 
independent domicile ; an d i n it s applicatio n t o a  chil d wh o ha s bee n 
adopted, reference s t o -his fathe r an d hi s mothe r shal l b e construe d a s 
references t o his adoptiv e fathe r an d mother . 

541 


	[LMM(83)11] Reform of the Law of Domicile



