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COMPLAINTS AGAINS T TH E POLIC E 

Memorandum b y th e Commonwealt h Secretaria t 
and a  pape r b y PROFESSO R SI R RO Y MARSHALL , 
C . B . E . , M.A. , P h . D . , LL .D. , Barrister , 
Vice-Chancellor o f th e Universit y o f Hull . 

In th e pas t severa l year s th e polic e i n man y Commonwealt h jurisdiction s hav e bee n ver y 
much i n th e publi c eye . Whil e civi l libertie s group s hav e voice d disquie t abou t th e manne r 
in whic h complaint s agains t th e polic e ar e handled , other s hav e bee n pressin g fo r increase d 
police power s t o ste m th e ris e i n crime . 

2. I t i s widel y recognise d tha t th e maintenanc e o f publi c orde r depend s t o a  larg e degre e 
on a  publi c whic h respect s it s law s an d wishe s t o se e the m fairl y enforced . On e o f th e 
keys t o achievin g suc h a  stat e o f affair s i s publi c confidenc e in , an d respec t for , thei r 
police. 

3. I n establishin g an d maintainin g suc h confidence , th e existenc e o f adequat e machiner y t o 
handle complaint s agains t th e polic e i s widel y considere d t o b e essential . 

4. A t th e sam e time , a  balanc e mus t b e struc k betwee n th e right s o f th e publi c an d th e 
need fo r th e polic e t o b e abl e t o ac t wit h confidenc e i n th e discharg e o f thei r duties . 

5. Th e annexe d pape r ha s bee n prepare d a t th e invitatio n o f th e Secretaria t b y Si r Ro y 
Marshall, a  distinguishe d Barbadia n lawye r wh o ha s als o ha d experienc e a s a  membe r o f th e 
(UK) Polic e Complaints ' Board . 
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ANNEX t o LMM(83)2 7 

COMPLAINTS AGAINS T TH E POLIC E 

A discussio n pape r b y 
PROFESSOR SI R RO Y MARSHALL , 

C.B.E. , M.A. , Ph .D. , LL.D . 

Introduction 

This pape r i s no t intende d t o be , an d i s not , comprehensiv e an d definitive . I t doe s no t 
cover th e entir e Commonwealt h an d i t doe s no t dea l wit h al l aspect s o f th e subjec t 
"Complaints agains t th e Police" . It s preparatio n ha s bee n facilitate d b y materia l provide d 
by relevan t department s an d agencie s i n Australia , Barbados , Canada , Hon g Kong , Fiji , Ne w 
Zealand an d Singapore . 

2. Th e procedur e fo r dealin g wit h complaint s agains t th e polic e ha s bee n a  matte r o f 
increasing publi c concer n an d debate 1 ove r th e las t tw o decades . Th e concer n i s no t 
surprising i n th e contex t o f moder n society . Polic e hav e considerabl e power s ove r th e 
liberty an d safet y o f th e citize n i n societies , whos e emphasi s i s o n right s a s muc h as , an d 
perhaps mor e than , obligation s an d i n whic h abus e o f power , whe n admitte d o r discovered , 
is th e subjec t o f extensiv e medi a coverage . Th e subjec t i s o f grea t importanc e an d ofte n o f 
considerable difficulty . Th e power s o f th e polic e an d thei r goo d nam e depen d largel y o n th e 
confidence fel t b y th e publi c tha t a  complain t mad e agains t a  polic e office r will  alway s b e 
fully an d impartiall y investigate d an d that , i f i t i s proved , redres s wil l follow . A t th e 
same tim e polic e officer s nee d t o b e protecte d agains t vexatiou s o r maliciou s accusation s t o 
which thei r dutie s a t time s mak e the m liable . 

3. Th e debat e reflect s a  wid e spectru m o f opinio n a s t o bot h th e stat e o f publi c opinio n 
and wha t need s t o b e don e t o retai n o r recove r publi c confidence . Ther e ar e som e wh o 
share th e vie w o f Si r Eri c S t Johnston 2 tha t "ther e ar e i n societ y som e wh o wis h t o 
denigrate th e polic e an d wh o ar e neve r prepare d t o believ e tha t th e polic e ar e hones t an d 
objective. I t wil l neve r b e possibl e t o satisf y suc h peopl e wh o ar e usuall y articulat e an d 
voluble. I t i s neve r possibl e t o appeas e th e unappeasabl e an d 1  d o no t believ e tha t on e 
should tr y t o d o s o b y alterin g a  wel l establishe d an d wel l trie d syste m whic h satisfie s th e 
majority." 

4. I n it s extrem e for m thi s appraisa l o f th e situatio n goe s beyon d th e complacen t an d 
becomes alarmist . Th e followin g i s quote d b y Gelhorn 3 t o illustrat e th e reactio n o f 
American polic e association s t o th e introductio n o f civilia n revie w board s int o th e procedure s 
for handlin g complaint s agains t th e police : 

"How ca n la w an d orde r b e maintaine d i f policeme n ar e boun d i n chain s -  i f policeme n 
are deprive d no t onl y o f thei r necessar y powers , bu t als o thei r ordinar y right s a s 
citizens? Th e answe r i s tha t ther e ar e thos e hidde n fa r i n th e backgroun d i n th e pus h 
to se t u p revie w board s wh o d o no t wan t la w an d orde r maintained . Thei r purpose s 
could b e serve d b y a  breakdow n i n la w enforcement . . . . Revie w Board s ca n an d d o 
serve a s a  secre t weapo n fo r th e Communis t Party. " 

5. Whe n w e tur n t o wha t need s t o b e don e th e mai n criticis m i s base d o n th e principl e 
that justic e i s no t see n t o b e don e i f th e polic e continu e t o investigat e an d adjudicat e 
complaints, sinc e tha t make s the m judge s i n thei r ow n cause . Thi s wa s expresse d forcibl y 
by th e lat e Professo r Goodhar t i n a  dissentin g Repor t o f th e Roya l Commissio n o n th e Polic e 
in 1962: 4 "Unfortunatel y eve n thoug h th e Chie f Constabl e ma y b e scrupulousl y fair , thi s 
will no t answe r th e majo r criticis m agains t th e presen t system , whic h i s tha t i t violate s th e 
basic principl e o f justic e tha t n o ma n shal l b e a  judg e i n hi s ow n cause" . I t i s inevitabl e 
that som e complainant s wil l fee l tha t i t i s i n th e interes t o f th e Chie f Constabl e tha t a s 
few a s possibl e o f hi s polic e officer s shoul d b e foun d guilt y o f wrong-doing , an d tha t thi s 
has influence d hi s judgment . Th e fac t tha t th e interes t i s indirec t doe s no t affec t th e poin t 
for, a s Lor d Campbel l sai d i n Dime s v  Gran d Junctio n Cana l Co. : 5 "I t i s o f th e las t 
importance tha t th e maxi m tha t n o ma n i s t o b e a  judg e i n hi s ow n caus e shoul d b e hel d 
sacred. An d tha t i s no t t o b e confine d t o a  caus e i n whic h h e i s a  party , bu t applie s t o a 
cause i n whic h h e ha s a n interest. " Professo r Goodhar t wen t o n t o poin t ou t tha t whe n Si r 

438 



Robert Pee l appointe d th e origina l Commissioner s o f th e Metropolita n Police , h e insiste d 
that on e shoul d b e a n arm y officer , an d th e othe r a  traine d lawye r s o a s t o giv e confidenc e 
to th e publi c tha t th e polic e wer e actin g unde r th e law . 

6. Lor d Scarma n make s th e poin t compellingl y i n hi s Repor t o n th e Brixto n Disorders: 6 "I t 
is clea r t o m e tha t man y will  continu e t o criticis e i t (th e presen t machinery ) s o lon g a s th e 
investigation o f complaint s remain s i n polic e hands . Thes e peopl e argu e tha t th e fac t tha t 
the polic e investigat e th e polic e mean s tha t th e investigation , i f no t obviousl y rigge d i n 
favour o f th e accuse d polic e officer , i s likel y t o b e generall y favourabl e t o him. " 

7. I t i s i n fac t thi s principl e o f natura l justic e whic h prompt s th e searc h fo r way s o f 
introducing a n independen t elemen t int o th e complaint s machinery . W e shal l examin e late r 
the variou s form s whic h thi s ha s take n an d ma y take . 

8. Bu t ther e i s a  contrar y vie w abou t th e merit s o f a n externa l an d independen t element . 
It i s describe d b y Milt e an d Webe r i n Polic e i n Australia 7 an d b y Goldstein 8 i n th e Journa l 
of Crimina l Law , Criminolog y an d Polic e Science . Th e argumen t i s tha t th e polic e ar e 
trained t o maintai n an d promot e la w an d orde r an d tha t conflictin g demand s ar e mad e o f 
them b y thei r supervisor s i n pursuanc e o f tha t object . The y ar e expecte d bot h t o ge t 
results an d t o observ e a  cod e o f conduc t i n s o doing . Bu t sinc e muc h o f thei r wor k i s b y 
its natur e covert , supervisio n i s sometime s non-existent . Ther e i s therefor e a  temptatio n t o 
cut corners . Th e risk s o f doin g s o ar e grea t sinc e th e protagonist s o f la w an d orde r (t o 
whom accordin g t o thi s viewpoin t th e investigatio n an d adjudicatio n o f complaint s ar e 
invariably allotted ) ar e usuall y toleran t o f polic e actio n take n i n pursui t o f tha t aim . Henc e 
protests ten d t o fal l o n dea f ear s whethe r thos e o f superio r officer s i n th e forc e o r o f 
external assessors . Thi s toleranc e i s facilitate d b y th e espiri t d e corp s whic h i s a 
concommitant o f a  discipline d forc e wher e a  nor m o f secrec y an d mutua l protectivenes s i s 
likely t o develo p an d gathe r strength . Paradoxically , resor t t o th e syste m o f externa l 
investigation an d adjudicatio n i s capabl e o f destroyin g th e syste m o f la w enforcemen t itsel f 
by underminin g it s structura l integrity . Suc h a  syste m misapprehend s th e realitie s o f polic e 
work an d relianc e upo n i t ha s n o bette r chanc e o f succes s tha n relianc e upo n th e crimina l 
law t o achiev e socia l control . I t woul d b e mor e profitabl e t o see k a . remed y b y tryin g t o 
motivate th e forc e itsel f t o observ e thei r cod e o f conduct , an d t o reduc e th e pressure s upo n 
them t o disregar d i t . T o achiev e thi s wil l requir e somethin g aki n t o a n educationa l an d 
managerial revolution . Th e propose d manageria l change s involv e a  loosenin g o f th e 
hierarchial organisatio n o f th e force . 

9. Th e cas e fo r havin g a n independen t elemen t i n th e complaint s machiner y i s unlikel y t o 
be impede d b y suc h views ; bu t thi s i s no t t o sa y tha t som e aspect s o f the m d o no t meri t 
serious consideration . I  hav e i n min d th e importanc e o f th e educatio n an d trainin g o f polic e 
officers fo r thei r rol e i n moder n society . Th e view s o f Si r Kennet h Newman , th e 
Metropolitan Polic e Commissioner , o n thi s issu e ar e important . H e believe s tha t th e polic e 
officers shoul d b e par t o f a  forc e imbue d wit h th e vie w tha t t o succee d i n today' s ofte n 
turbulent society , i t mus t b e impartia l an d adher e t o th e rul e o f la w itself . I n hi s vie w 
"the right s o f th e individua l ar e a s muc h a n objectiv e o f th e polic e a s th e detectio n o f 
criminals an d tha t doe s requir e somethin g o f a  shif t i n thinking." 9 

Procedures 

10. I  d o no t propos e t o giv e a  detaile d descriptio n o f ever y aspec t o f th e procedure s fo r 
handling complaint s i n th e man y countrie s o f th e Commonwealt h bu t rathe r t o dra w attentio n 
to som e o f thei r mai n feature s an d t o discus s th e importan t issue s tha t arise . 

The lodgin g o f complaint s 

11. I t seem s t o b e generall y accepte d tha t man y individual s fee l reluctan t t o complai n 
about anythin g t o anybod y i n authority , an d particularl y s o t o th e police . Thi s i s especiall y 
true o f thos e wit h crimina l record s (a t leas t unti l the y hav e bee n charged ) bu t ther e ar e 
also man y wit h unblemishe d reputation s wh o ar e timorou s abou t lodgin g complaints . Ther e i s 
also th e fac t tha t a  hig h proportion 10 o f thos e wh o d o complai n withdra w thei r complaint s 
before the y ar e investigated . 

12. Reluctanc e t o mak e an d pursu e complaint s i s leadin g t o a  consensu s o f vie w that : 

the polic e statio n shoul d no t b e th e onl y plac e a t whic h complaint s ca n b e made ; 

complaints shoul d b e capabl e o f bein g mad e b y other s o n behal f o f th e 
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complainant; 

information shoul d b e mad e widel y availabl e t o member s o f th e publi c abou t th e 
various method s o f makin g complaints ; 11 

there shoul d b e n o requiremen t fo r a  complain t t o b e mad e unde r oath ; 

anonymous complaint s shoul d no t b e rejecte d ou t o f han d bu t shoul d b e investigate d 
as fa r a s possible ; an d 

the formalitie s fo r dealin g wit h complaint s shoul d ai m a t satisfyin g th e complainan t 
as muc h a s provin g th e polic e office r t o b e wrong . 

13. A s Lor d Scarma n ha s sai d abou t th e las t po in t : 1 2 a  grea t numbe r o f complaint s could , 
if bot h side s agreed , b e deal t wit h b y informa l conciliatio n rathe r tha n forma l investigation . 
In man y case s al l tha t i s sough t i s th e opportunit y t o registe r a  grievanc e an d receiv e i n 
return a  fe w word s o f explanatio n o r apology . Thi s recommendatio n i s supporte d b y th e 
Home Affair s Committe e i n thei r Fourt h Repor t an d ha s bee n accepte d b y th e Britis h 
Government 12a . 

The investigatio n o f complaint s 

14. I n th e countrie s examine d investigatio n o f th e polic e b y th e polic e i s th e norm , bu t 
safeguards bot h interna l an d externa l ar e common . 

15. Interna l safeguard s pu t th e investigatio n int o th e hand s o f a  senio r office r fro m a 
different chai n o f comman d fro m th e office r complaine d of , o r fro m anothe r Force . Thi s i s 
done i n Englan d an d Wales , Barbados , Fi j i an d Ne w Zealand . 

16. Alternatively , th e safeguar d i s foun d i n th e settin g u p o f a  specia l investigativ e uni t 
within th e Forc e i tself . Thu s i n th e Metropolita n Polic e Distr ic t o f Englan d a  specialise d 
section ha s bee n establishe d withi n th e Forc e t o conduc t investigation s int o th e conduc t o f 
officers suspecte d o f being , o r allege d b y member s o f th e publi c t o be , guilt y o f breache s 
of disciplin e o r crimina l offences . I t i s calle d A1 0 an d comprise s officer s fro m bot h 
criminal investigatio n an d uniforme d departments . I t consist s o f officer s chose n fro m th e 
service an d no t volunteers . Tour s o f dut y ar e short . It s commande r i s o f a  ran k equa l t o 
that o f th e person s i n charg e o f th e division s whos e personne l ma y b e th e subjec t o f a n A1 0 
investigation. Suc h a n investigatio n occur s i n th e cas e o f al l seriou s complaint s includin g 
allegations o f crim e b y polic e off icers . A1 0 ha s bee n use d a s th e mode l fo r th e Australia n 
Internal Investigatio n Divisio n whic h investigate s init ial l y al l complaint s abou t th e conduc t o f 
police officer s a s distinc t fro m thos e relatin g t o th e practice s an d procedure s o f th e Force , 
which ar e ordinaril y investigate d b y th e Ombudsman . 

17. I n Hon g Kon g complaint s ar e investigate d b y th e Complaint s an d Interna l Investigation s 
Branch o f th e Roya l Hon g Kon g Polic e Force . Th e Branc h ha s tw o mai n functions : 

( i ) th e investigatio n an d processin g o f complaints , whic h i s don e b y th e Complaint s 
against th e Polic e Offic e (CAPO ) wit h suppor t function s provide d b y th e 
headquarters staf f , an d 

( i i ) th e investigatio n o f som e o f th e mor e seriou s case s o f misconduc t withi n th e Force , 
which i s don e b y th e Interna l Investigation s Off ic e (110) . I t i s heade d b y a 
Superintendent. 

18. I n Singapor e complaint s o f a  seriou s natur e an d al l complaint s fro m member s o f th e 
public ar e investigate d b y th e Interna l Investigatio n Sectio n o f th e Force . Thi s i s unde r th e 
control o f th e Persona l Divisio n o f th e Manpowe r an d Administratio n Departmen t o f th e 
Force. I t i s heade d b y a  Deput y Superintenden t o f Police . 

19. Increasingly , however , safeguard s ar e foun d i n som e for m o f supervisio n o r contro l o f 
the investigatio n b y a n independen t externa l body . Thi s i s th e situatio n i n Toront o an d 
Australia an d t o som e exten t i n Fi j i an d Ne w Zealand . I t ha s bee n propose d fo r Englan d 
and Wales . Th e Metropolita n Polic e Forc e Complaint s Projec t Ac t , 1981 , o f Ontari o 
establishes a  three-yea r pilo t projec t fo r Toronto . I t create s th e off ic e o f Publi c 
Complaints Commissione r whic h i s total l y separat e an d distinc t fro m th e Metropolita n 
Toronto Polic e Force . Th e mai n dut y o f th e Commissione r i s t o monito r th e handlin g o f a 
complaint a t th e init ia l stage s b y th e Metr o Forc e an d t o conduc t a  ful l revie w i f th e 
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citizen i s dissatisfie d wit h th e initia l handling . Complaint s ma y b e mad e i n th e firs t 
instance directl y t o hi s office , an d i f no t s o mad e mus t b e reporte d t o him . H e ca n 
intervene i n th e investigatio n a t an y tim e i n exceptiona l circumstances , particularl y whe n 
there i s undu e dela y o r othe r impropriet y i n th e initia l investigation . H e als o ha s th e powe r 
to interven e afte r th e receip t o f th e initia l repor t fro m th e police , whic h mus t b e prepare d 
within 3 0 day s fro m th e tim e th e complain t i s received . H e als o ha s importan t power s wit h 
regard t o adjudicatio n whic h wil l b e considere d later . 

20. I n Australi a th e Complaint s (Australia n Federa l Police ) Act , 1981 , cam e int o forc e a s 
recently a s 1  Ma y 1982 . I t applie s t o complaint s i n respec t o f member s o f th e Australia n 
Federal Polic e an d it s purpos e i s t o establis h a  syste m whic h permit s jus t an d thoroug h 
investigation o f complaint s agains t th e police , whil e a t th e sam e tim e upholdin g moral e an d 
discipline i n th e difficul t wor k polic e hav e t o do . 

21. A s I  hav e alread y indicated , a  complain t b y a  membe r o f th e publi c a s t o th e conduc t 
of a n individua l polic e office r ma y b e mad e eithe r t o th e polic e o r t o th e Ombudsman ; an d 
where mad e t o a  polic e officer , th e Ombudsma n mus t b e notified . Normally , th e 
investigation i s carrie d ou t b y th e Interna l Investigatio n Division , whic h I  hav e alread y 
mentioned. I f th e Ombudsma n i s dissatisfie d wit h th e repor t o f th e Investigatio n Divisio n o n 
a complaint , h e ma y as k fo r a  furthe r investigatio n b y th e Investigatio n Divisio n o r h e ma y 
carry ou t a n investigatio n b y hi s ow n office . I n specia l circumstance s th e Commissione r o f 
Police an d th e Ombudsma n ma y agre e tha t eithe r th e Ombudsma n o r a  perso n outsid e th e 
Investigation Divisio n shoul d mak e th e initia l investigatio n o f a  complaint . I f th e 
Ombudsman an d th e Commissione r canno t agre e th e Ministe r decides . 

22. I n Fij i an d Ne w Zealan d an y complainan t wh o i s dissatisfie d wit h th e polic e 
investigation int o a  complain t ma y as k th e Ombudsma n t o investigat e o r revie w th e matter . 

23. I n Englan d an d Wale s investigation s ar e carrie d ou t b y th e polic e wh o repor t thei r 
results t o th e Deput y Chie f Constable , wh o send s a  cop y togethe r wit h hi s decisio n t o th e 
Police Complaint s Board , establishe d b y th e Polic e Act , 1976 , t o provid e a n independen t 
element i n th e investigatio n an d adjudicatio n o f complaints . Th e Boar d d o no t themselve s 
carry ou t investigations , bu t ma y reques t additiona l informatio n fro m th e Deput y Chie f 
Constable, an d i f the y disagre e wit h hi s decisio n ma y direc t tha t disciplinar y proceeding s 
should b e taken . 

24. I n 198 0 th e Boar d publishe d thei r Firs t Triennia l Repor t . 1 3 The y expresse d themselve s 
satisfied that , i n th e vas t majorit y o f case s " a thoroug h an d fai r investigatio n ha s bee n 
made b y th e polic e int o th e complainant' s allegations. 14 Nevertheles s the y recognise d tha t 
genuine publi c anxiet y existe d i n case s wher e unexplaine d seriou s injur y wa s sustaine d durin g 
the cours e o f arres t o r whil e i n polic e custody , an d the y recommende d tha t thi s categor y o f 
complaint onl y shoul d b e deal t wit h b y a  specialis t bod y o f investigatin g officers , seconde d 
for a  perio d o f tw o o r thre e year s fro m al l polic e force s i n Englan d an d Wale s an d 
answerable, no t t o a  polic e officer , bu t t o a  "lawye r o f experienc e an d repu te . . . preferabl y 
one wh o ha s exercise d judicia l office. " Thi s recommendatio n wa s supporte d b y th e Roya l 
Commission o n Crimina l Procedure. 15 In July  198 0 th e Governmen t se t u p a  Workin g Part y 
under th e Chairmanshi p o f Lor d Plowde n t o conside r th e possibl e implementatio n o f th e 
Board's recommendation . Th e Workin g Part y reporte d i n Marc h 1981 16 an d instea d o f th e 
proposed specialis t tea m recommende d th e mor e frequen t us e o f officer s fro m outsid e force s 
to investigat e seriou s case s an d th e grantin g o f extr a power s o f supervisio n eithe r t o th e 
Director o f Publi c Prosecution s o r th e Chairma n o f th e Polic e Complaint s Board . I n Jul y 
1981 th e Governmen t se t u p a  furthe r Workin g Grou p unde r Lor d Belstea d t o examin e th e 
matter furthe r an d thei r Report 17 endorse s an d build s upo n th e approac h advocate d b y th e 
Plowden Workin g Party . 

25. A  numbe r o f differen t proposal s wer e pu t t o th e Hous e o f Common s Hom e Affair s 
Committee. Th e Nationa l Counci l fo r Civi l Libertie s propose d a n independen t syste m tha t 
would giv e t o a  bod y outsid e th e polic e forc e (possibl y th e Polic e Complaint s Board ) th e 
responsibility fo r investigatin g complaint s wit h a n augmente d staf f o f investigators , som e o f 
them seconde d polic e officers . Th e Commissio n fo r Loca l Administratio n als o favoure d 
independent investigatio n b y a  syste m o f loca l o r regiona l ombudsme n simila r t o tha t i n 
operation fo r complaint s agains t maladministratio n i n loca l government . Lor d Scarma n 
supported th e syste m introduce d i n Toront o i n 1981 . 

26. I n it s evidenc e th e Hom e Offic e adoptin g th e recommendation s o f th e Plowde n an d 
Belstead Workin g Partie s rejecte d tota l acceptanc e o f th e principl e o f externa l investigation . 
Instead the y suggeste d differen t procedure s fo r differen t categorie s o f complaint s -  fo r th e 
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"less serious " a  ne w informa l procedur e aime d a t bringin g abou t conciliatio n (conciliatio n i s 
a featur e o f th e Australia n an d Toront o systems) ; fo r a n intervenin g categor y -  th e mor e 
substantial -  retentio n o f existin g procedure s -  an d fo r th e reall y serious, 18 investigatio n b y 
a senio r polic e office r fro m a n outsid e forc e actin g unde r th e supervisio n o f a n independen t 
assessor wh o migh t b e eithe r th e Directo r o f Publi c Prosecution s o r th e Chairma n o f th e 
Police Complaint s Board . 

27. Th e Hous e o f Common s Hom e Affair s Committe e mad e tw o set s o f proposal s whic h ar e 
not entirel y self-consistent . First , the y supporte d th e proposal s o f th e Roya l Commissio n o n 
Criminal Procedur e fo r th e introductio n o f a  Crow n Prosecuto r syste m t o cove r ever y polic e 
force area . I n thei r vie w suc h a  syste m modelle d o n th e Procurator s Fisca l o f Scotland , 
would provid e th e mos t promisin g framewor k fo r th e investigatio n o f complaint s agains t th e 
police. 

28. Th e Committe e sa w thi s a s a  lon g ter m solutio n an d therefor e mad e a  secon d se t o f 
proposals fo r th e short-term . The y wer e no t convince d tha t a n independen t organisatio n 
would d o a  mor e effectiv e jo b tha n senio r officer s i n th e actua l investigatio n o f complaints . 
However the y accepte d tha t externa l safeguard s ar e necessar y t o comman d th e confidenc e o f 
public an d polic e alike . The y sa w suc h safeguard s emergin g throug h th e establishmen t o f 
regional Complaint s Offices , heade d b y independen t assessors , wh o woul d assum e overal l 
responsibility fo r th e handlin g o f complaint s allegin g a  seriou s crimina l offence . Th e office s 
would als o b e involve d i n th e settlemen t b y conciliatio n o f complaint s no t involvin g crimina l 
allegations, an d woul d ac t a s a  convenien t poin t o f contac t fo r member s o f th e publi c wh o 
had reaso n t o fee l concerne d abou t th e handlin g o f mino r o r disciplinar y complaints . Ther e 
is a  grea t dea l o f imprecisio n abou t thei r secon d se t o f proposals , an d abou t th e relationshi p 
between tha t an d th e first . 

29. I n it s recen t Whit e Paper , th e Governmen t ha s confirme d it s adoptio n o f th e Hom e 
Office evidenc e a s presente d t o th e Hous e o f Common s Affair s Committee , an d indicate d 
that th e independen t assesso r will  b e th e Chairma n o r Deput y Chairma n o f th e Polic e 
Complaints Board. 1 8 a I t defer s decisio n o n th e Hom e Affair s Committee' s proposal s fo r th e 
establishment o f a  Crow n Prosecuto r system , pendin g th e completio n o f a  Stud y i n dept h o n 
the bes t mode l fo r th e organisatio n o f a n independen t prosecution s service , th e problem s 
that migh t arise , ho w the y coul d b e solve d an d th e resourc e implications. 18b Th e 
Government see s meri t i n a  syste m o f regiona l Complaint s Offices , bu t i s unwillin g t o 
establish a  ful l networ k o f suc h Office s fro m th e outset. 18c 

30. Exceptionall y th e safeguar d i s foun d b y placin g th e investigatio n o f certai n type s o f 
midconduct o n th e par t o f th e polic e i n th e hand s o f a n agenc y whic h i s virtuall y a  secon d 
police force . Thu s i n Hon g Kon g neithe r CAP O no r 11 0 investigat e corruptio n pe r se . 
Investigations int o tha t typ e o f misconduc t ar e th e responsibilit y o f th e Independen t 
Commission agains t Corruption , which , however , maintain s operationa l link s wit h bot h CAP O 
and 110 . Similarl y i n Singapor e investigation s int o corruptio n an d offence s involvin g 
dangerous drug s o n th e par t o f polic e officer s ar e carrie d ou t b y th e Corrup t Practice s 
Investigation Burea u o r th e Centra l Narcotic s Bureau . Thi s i s don e withou t an y polic e 
involvement. Indeed , i f a  matte r i s reporte d t o th e polic e involvin g corruptio n o r dangerou s 
drugs, the y immediatel y han d ove r th e cas e t o on e o r othe r o f th e Bureaux . Thes e specia l 
agencies o r secon d polic e force s appea r t o b e confine d t o thos e form s o f imprope r conduc t 
on th e par t o f th e polic e whic h ar e destructiv e o f th e syste m o f la w enforcemen t itself . 

Critique 

31. I t i s clea r tha t ther e ar e a  numbe r o f conflict s t o b e resolve d i n determinin g ho w fa r 
investigation o f complaint s agains t th e polic e shoul d b e conducte d b y a n independen t externa l 
agency. Thes e ar e wel l brough t ou t i n th e Hom e Offic e evidence 19 t o th e Hous e o f 
Commons Hom e Affair s Selec t Committee . On e ha s t o reconcil e th e conflictin g interest s 
that exis t betwee n satisfyin g complainant s an d bein g fai r t o th e officer s complaine d against , 
and betwee n independen t investigatio n an d managemen t responsibilit y -  ( i . e . ho w t o mak e 
Chief Officer s o f Polic e full y accountabl e i f the y ar e no t als o responsible) . I n resolvin g 
this conflic t on e ha s t o tak e accoun t o f a  numbe r o f practica l considerations . I f yo u 
establish a n independen t body , t o who m i s i t accountable ? I s i t t o dea l wit h all , o r onl y 
some, an d i f so , whic h complaints ? Ho w woul d th e rol e o f th e independen t bod y fi t i n wit h 
the rol e o f th e Directo r o f Publi c Prosecution s wher e h e i s constitutionall y responsibl e fo r 
the prosecutio n o f crimina l charges ? Ho w woul d th e independen t bod y relat e t o th e Chie f o f 
Police i n th e prefermen t o f disciplinar y charges ? I s th e cos t o f a n independen t investigator y 
body tolerabl e i n th e ligh t o f th e function s i t ma y b e calle d upo n t o perform ? Doe s th e 
extent o f publi c concer n warran t th e introductio n i n al l case s o f a n independen t body ? 
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32. Woul d i t b e ultimatel y mor e cost-effectiv e t o reliev e th e polic e o f th e tas k o f 
investigating themselve s an d thu s leav e the m fre e t o spen d mor e tim e o n th e investigatio n o f 
crime? I s i t sensibl e tha t polic e shoul d hav e t o spen d tim e o n investigatin g whethe r on e o f 
their member s ha s bee n rud e t o th e complainant , i f th e consequenc e i s tha t the y hav e les s 
time t o loo k into , say , burglary ? O n th e othe r hand , wha t i s th e outcom e o f externa l 
investigation likel y t o b e upo n th e Chie f Officer' s responsibilit y fo r th e disciplin e o f hi s ow n 
force? I n th e ligh t o f thes e difficulties , i t shoul d no t com e a s a  matte r o f surpris e tha t n o 
country ha s ye t gon e ove r t o a  syste m o f totall y independen t investigatio n fo r al l complaint s 
in al l circumstances . Compromis e i n thi s are a i s t o b e expecte d an d a s w e hav e see n i t 
may tak e man y forms . 

Adjudication 

33. Whe n th e investigatio n i s complet e an d a  repor t mad e i t ha s t o b e evaluate d wit h a 
view t o determinin g wha t actio n t o take . Ther e ar e thre e possibilitie s tha t a  prosecutio n 
should b e institute d fo r a  crimina l offence ; tha t disciplinar y actio n shoul d b e take n eithe r 
through th e layin g an d hearin g o f charge s or , withou t goin g tha t far , b y th e issu e o f a 
warning o r th e givin g o f a  cautio n o r doin g somethin g similar ; o r tha t n o actio n b e taken . 
I leav e fo r late r discussio n case s wher e crimina l proceeding s ma y b e brought : th e conduc t 
complained o f ma y b e capabl e o f bein g bot h a  crim e an d a  breac h o f disciplin e an d 
accordingly th e scop e o f th e "doubl e jeopardy " principl e ha s t o b e examined . Thi s sectio n i s 
concerned onl y wit h th e disciplinar y consequence s o f th e investigation . 

34. Th e layin g an d hearin g o f charge s ma y b e don e b y th e polic e entirel y withou t externa l 
supervision. Thi s wa s th e situatio n i n Englan d an d Wale s unti l th e Polic e Act , 1976 . Tha t 
Act establishe d th e independen t Polic e Complaint s Board , t o whic h Deput y Chie f Constable s 
are oblige d t o sen d a  cop y o f th e repor t o f th e office r investigatin g th e complain t togethe r 
with a  memorandu m statin g whethe r h e ha s decide d t o brin g disciplinar y charge s and , i f not , 
his reason s fo r no t doin g so . Th e Boar d may  reques t additiona l informatio n fro m th e Deput y 
Chief Constabl e and , i f the y disagre e wit h hi s decision , ma y advise , or , i n th e las t resort , 
direct tha t disciplinar y proceeding s b e taken . I n th e even t o f suc h a  directio n th e charge s 
are hear d b y a  Tribuna l chaire d b y th e Chie f Constabl e an d comprisin g tw o member s o f th e 
Board wh o hav e ha d n o previou s connectio n wit h th e complaint . I n th e absenc e o f a 
direction th e Chie f Constabl e alon e hear s th e charges . Wher e ther e i s a  Tribunal , th e 
decision i s b y majority , bu t th e fixin g o f th e penalt y i s don e b y th e Chie f Constabl e afte r 
consulting th e othe r tw o members . 

35. Thi s i s th e procedur e fo r discipline . Where , however , th e Deput y Chie f Constable , 
after considerin g th e repor t o f th e investigatin g officer , i s no t satisfie d tha t n o crimina l 
offence may  hav e bee n committed , h e refer s th e matte r t o th e Directo r o f Publi c 
Prosecutions, whos e decisio n effectivel y rule s ou t th e bringin g o f disciplinar y charge s a s w e 
shall se e later . 

36. I n Ne w Zealan d th e hearin g i s b y a  Tribuna l o f two , on e onl y o f who m i s a  membe r o f 
the Police , i n case s wher e th e complain t affect s commissione d officer s belo w th e ran k o f 
Chief Superintendent . I n th e cas e o f non-commissione d officers , th e Commissione r o f Polic e 
appoints a  singl e person , whethe r a  membe r o f th e polic e o r not , t o hea r th e charges . 
Similarly i n Barbado s th e Polic e Servic e Commission , an d i n Singapor e th e Publi c Servic e 
Commission, ha s disciplinar y jurisdictio n ove r certai n rank s o f commissione d officers . 

37. I n additio n i n som e countries , ther e i s provisio n fo r e x pos t fact o review . Thu s i n 
New Zealand , a  dissatisfie d complainan t ca n as k th e Ombudsma n t o revie w th e wa y i n whic h 
the polic e handle d hi s complain t wit h a  vie w t o determinin g what , i f anything , ha d no t bee n 
administered properly . Th e mai n disadvantag e o f thi s syste m i s tha t i t doe s no t affec t th e 
action take n i n a  particula r case . 

38. I n hi s Repor t fo r 197 8 th e Ne w Zealan d Ombudsma n dre w attentio n t o thre e limitation s 
upon hi s abilit y t o mak e effectiv e investigation s o f complaint s abou t th e police . First , a 
jurisdictional limitation . Th e Ombudsma n ca n onl y investigat e matter s "relatin g t o a  matte r 
of administration" . H e foun d tha t Commissioner s o f Polic e regarde d som e vita l decision s -
whether t o accep t a  complaint , o r t o commenc e a  crimina l prosecutio n -  a s no t "relatin g t o 
matters o f administration" , bu t a s bein g a n independen t exercis e o f judgmen t an d discretio n 
vested i n the m b y law . Thei r vie w wa s supporte d b y a n opinio n fro m th e Crow n La w Offic e 
which wen t eve n furthe r i n contendin g tha t th e la w enforcemen t operation s o f th e polic e 
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generally di d no t relat e t o matter s o f administration . Th e Ombudsma n doe s no t accep t thi s 
view, bu t th e differenc e remain s unresolved , n o situatio n havin g arise n i n practic e whic h 
made i t necessar y t o tes t i t . 

39. It  i s interestin g tha t a  simila r jurisdictiona l proble m exist s i n Englan d an d Wales . Th e 
Police Complaint s Boar d deal s wit h "complaints " whic h ar e no t substantivel y define d i n th e 
Police Ac t , 1976 . Th e Hom e Offic e Circula r givin g guidanc e o n th e Ac t does , however , 
state tha t complaint s abou t th e genera l administration , eff ic iency , o r procedure s o f th e 
force ar e no t require d t o b e recorde d b y th e police . Sinc e th e Boar d ha s n o function s unti l 
a complain t i s recorded , the y ar e powerles s t o loo k int o forc e procedures . The y expres s 
dissatisfaction i n thei r Firs t Triennia l Report 20 tha t "th e bod y whic h ha s th e fina l wor d o n 
the disciplinar y aspect s o f complaint s shoul d hav e n o sa y i n whethe r a  matte r shoul d b e 
treated a s a  complain t i n th e f irs t instance. " 

40. A  secon d di f f icul t y facin g th e Ne w Zealan d Ombudsma n wa s tha t o f determinin g wha t 
was actuall y sai d o r don e i n th e absenc e o f a  writ te n recor d o f independen t witness . Th e 
Ombudsman recognise s tha t thi s i s no t readil y solubl e a s d o th e Polic e Complaint s Boar d i n 
their Repor t fo r 1978 21 an d thei r Firs t Triennia l Report 2 2 wher e the y say : " I t i s no t eas y 
for someon e utterl y convince d o f th e trut h o f his  complain t t o b e persuade d tha t a  denia l b y 
the office r canno t b e formall y challenge d i n th e absenc e o f evidenc e t o poin t t o whic h sid e 
is bein g t ru th fu l . Ou r functio n i s t o ensur e tha t ever y effor t ha s bee n mad e t o fin d suc h 
evidence a s ma y exist . W e canno t manufactur e i t . An d i t canno t b e sai d to o ofte n tha t a 
police office r wh o i s accuse d ha s th e sam e righ t t o th e presumptio n o f innocenc e a s anyon e 
else." 

41. Th e Ombudsman' s thir d di f f icult y wa s tha t o f decidin g upo n a n appropriat e 
recommendation fo r remedia l act ion . Thi s i s inheren t i n a  syste m o f e x pos t fact o revie w 
of th e administrativ e aspect s o f a  complaint , bu t i t als o affect s othe r system s whos e ai m i s 
to establis h an d punis h breac h o f disciplin e rathe r tha n t o \  provide redres s fo r th e 
complainant. 

42. I n Hon g Kon g ther e i s als o a n independen t elemen t i n th e polic e complaint s machinery . 
This i s provide d b y th e UMELC O Polic e Grou p (Unofficia l Member s o f th e Executiv e an d 
Legislative Councils) , whos e term s o f referenc e are : 

( i ) t o monito r an d whe n i t consider s appropriat e t o revie w th e handlin g b y th e Polic e 
of complaint s b y th e public ; 

( i i ) t o kee p unde r revie w statistic s o f th e type s o f conduc t b y Polic e Officer s whic h 
lead t o complaint s b y member s o f th e public ; 

( i i i ) t o identif y an y fault s i n polic e procedur e whic h lea d o r migh t lea d t o complaints ; 
and 

( iv) whe n i t consider s appropriate , t o mak e recommendation s t o th e Commissione r o f 
Police o r wher e necessar y t o th e Governor . 

43. I n ye t othe r countrie s ther e i s provisio n fo r th e adjudicatio n itsel f t o b e don e b y 
external bodies . I n Australi a afte r considerin g th e repor t o f th e Investigatio n Divisio n o r 
the repor t o f his  ow n investigation , th e Ombudsma n ma y recommen d tha t crimina l o r 
disciplinary charge s b e brought . I f th e Commissione r doe s no t agre e wit h th e 
recommendation, th e matte r i s referre d t o th e Attorney-Genera l wh o decide s wha t charges , 
if any , ar e t o b e brought . 

44. Crimina l charge s ar e brough t i n th e ordinar y Courts ; disciplinar y charge s originatin g 
from a  complain t fro m a  membe r o f th e publi c ar e deal t wit h b y th e Federa l Polic e 
Disciplinary Tribunal ; othe r disciplinar y charge s ar e als o hear d b y th e Tribuna l i f th e 
member o f th e forc e s o request s o r th e Commissione r s o determines . Th e Tribuna l consist s 
of a  Judge , magistrat e o r lega l practit ioner . Wher e th e Tribuna l i s constitute d b y a  Judge , 
he determine s bot h guil t an d punishment . Wher e constitute d otherwis e i t deal s wit h guil t 
and refer s th e questio n o f punishmen t t o th e Commissioner . 

45. I n Toronto , wher e th e complainan t i s dissatisfie d wit h th e init ia l investigatio n th e 
Public Complaint s Commissione r ma y orde r a  hearin g i n publi c befor e a n independen t Polic e 
Complaints Board , whic h ma y b e constitute d b y a  singl e legall y traine d membe r o r b y a 
panel o f thre e members . Th e Boar d consist s o f fitee n members , fiv e legall y trained . 
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Critique 

46. Th e searc h fo r way s o f introducin g o r expandin g th e independen t elemen t i n th e 
investigation an d adjudicatio n o f complaint s agains t th e polic e reveal s a  broa d spectru m o f 
opinion, a  sampl e o f whic h i s appende d heret o a s Appendice s E  an d F . Wha t i s t o b e 
expected, however , i s tha t th e greate r th e siz e o f th e independen t element , th e greate r wil l 
be th e deman d fo r a  strengthenin g o f th e "civi l rights " o f polic e officer s wh o ar e 
complained against . Thi s i s no w th e positio n i n Englan d an d Wales . Afte r year s o f 
opposition t o an y independen t elemen t i n polic e complaint s procedures , th e Polic e Federatio n 
and th e Polic e Superintendents ' Associatio n mad e a  complet e turnabou t an d expresse d thei r 
conversion t o a  wholl y independen t syste m with , i n return , increase d lega l protectio n fo r 
officers wh o ar e complaine d against . Thi s woul d includ e lega l representatio n i n disciplinar y 
proceedings, th e applicatio n o f rule s o f evidenc e an d th e Judge' s Rules , an d appeal s t o th e 
Crown Court . 

47. Th e Hous e o f Common s Hom e Affair s Committe e rejecte d th e qui d pr o quo. 2 3 The y 
agree tha t polic e officer s shoul d hav e exactl y th e sam e right s whe n face d wit h a  crimina l 
charge a s ar e enjoye d b y an y othe r citizen , bu t the y d o no t conside r tha t th e polic e shoul d 
be entitle d t o expec t a  highe r standar d o f lega l protectio n i n relatio n t o allege d offence s 
against disciplin e tha n i s availabl e t o member s o f mos t othe r professions . 

48. Th e difficult y i s manifes t i n determinin g th e exten t o f th e righ t o f silenc e i n th e fac e 
of question s arisin g i n th e cours e o f th e investigatio n o f a  disciplinar y offenc e o r durin g th e 
conduct o f th e hearing . Her e yo u hav e tw o competin g principle s -one , tha t a  perso n ough t 
not t o b e require d t o answe r question s whic h incriminat e hi m o r ma y tend , b y admission , t o 
prove tha t h e ha s committe d a n offence ; th e other , tha t a  membe r o f a  disciplin e service , 
sworn t o uphold  th e law , ough t no t t o b e allowe d t o frustrat e investigation s an d disciplinar y 
hearings b y refusin g t o answe r relevan t questions , 

49. I n Australia , th e Complaint s (Australia n Federa l Police ) Act , 1981 , deal s wit h th e 
problem i n th e followin g way . Wher e th e investigatio n i s carrie d ou t b y th e Investigatio n 
Division, a  membe r o f th e forc e ca n b e directe d t o furnis h information , produc e document s 
and answe r question s tha t ar e relevant . Th e membe r i s no t excuse d fro m thi s requiremen t 
on th e groun d tha t t o d o s o woul d b e contrar y t o th e publi c interest , woul d expos e hi m t o a 
penalty o r woul d ten d t o incriminat e him ; bu t th e information , documen t o r answe r i s no t 
admissible i n evidenc e agains t hi m i n an y civi l o r crimina l proceeding s othe r tha n disciplinar y 
proceedings. Refusa l withou t reasonabl e excuse , render s th e membe r liabl e t o a  penalt y o r 
imprisonment. 

50. Th e Ombudsma n ha s simila r power s i n relatio n t o investigation s conducte d b y him. 2 5 

51. Whe n th e matte r get s t o th e Tribunal , however , a  membe r i s liabl e i n th e sam e wa y a s 
in th e cours e o f a n investigatio n t o produc e document s an d answe r questions , bu t i t i s a 
reasonable excus e fo r hi m t o d o s o o n th e ground s tha t i t woul d sho w tha t h e ha d 
committed eithe r a  crim e o r a  breac h o f discipline . Where , however , th e hearin g concern s 
a matte r int o whic h th e Ministe r ha s directe d th e Tribuna l t o hol d th e enquiry 26 th e 
member mus t produc e th e documen t o r answe r th e question , eve n i f i t doe s incriminat e hi m 
in relatio n t o tha t hearing , bu t th e answe r an d th e documen t ar e no t admissibl e agains t hi m 
in an y subsequen t civi l o r crimina l proceedings . 

51. Th e principa l tha t a  perso n i s no t oblige d t o answe r question s i n a  crimina l prosecutio n 
which woul d ten d t o prov e hi m guilt y i s no t affected . 

The relationshi p betwee n crimina l offence s an d breache s o f discipline : 
the doubl e jeopard y principle 27 

52. Th e rul e agains t "doubl e jeopardy " mean s tha t th e sam e perso n may  no t b e punishe d 
more tha n onc e b y th e crimina l la w fo r th e sam e offence , o r b e calle d upo n t o defen d 
himself i n a  crimina l cour t mor e tha n onc e agains t th e sam e charge . I n shor t a  verdic t o f 
conviction o r acquitta l i s final . Accordingl y a  polic e office r wh o i s convicte d o r acquitte d 
of a  crimina l charg e i n a  crimina l cour t i s entitle d t o plea d autrefoi s acqui t o r autrefoi s 
convict a s a  ba n t o an y subsequen t prosecutio n base d o n th e sam e facts . 

53. I t mus t b e emphasise d tha t wha t i s prohibite d i s doubl e punishmen t fo r th e sam e 
offence -  no t doubl e punishmen t fo r th e sam e ac t . 2 8 A s Humphrey s J . sai d i n 
R v  Thomas 29 

"It i s no t th e la w tha t a  perso n shal l no t b e liabl e t o b e punishe d twic e fo r th e sam e 

445 



act; i t ha s neve r bee n s o state d i n an y case , an d th e Interpretatio n Ac t itsel f doe s no t 
say so . Wha t (tha t Act ) say s is : 'N o perso n shal l b e liabl e t o b e punishe d twic e fo r 
the sam e offence. ' No t onl y i s i t no t th e la w tha t a  perso n shal l no t b e punishe d 
twice fo r th e sam e act , bu t i t neve r ha s bee n th e law. " 

54. Ther e ar e numerou s instance s o f th e sam e ac t givin g ris e t o bot h crimina l an d non -
criminal proceedings . A  motoris t foun d guilt y o f dangerou s drivin g ma y b e sue d i n a  civi l 
court fo r damage s suffere d a s a  resul t o f suc h driving : a  docto r charge d wit h rap e ma y b e 
struck of f fo r infamou s conduc t i n a  professiona l respec t eve n i f h e i s acquitte d o n th e 
ground tha t th e woma n consented : a  soldie r ma y b e discipline d fo r breac h o f Queen' s 
Regulations eve n i f h e ha s bee n convicte d -  o r acquitte d -  i n a  crimina l cour t o n charge s 
arising ou t o f th e sam e facts . An d Polic e Disciplin e Regulation s i n mos t countrie s mak e i t 
a specifi c disciplinar y offenc e t o hav e bee n convicte d o f a  crimina l charge . I n shor t neithe r 
conviction no r acquitta l i s a  ba r t o disciplinar y proceeding s arisin g fro m th e sam e ac t o r 
omission.30 

55. Th e provision s o f th e Polic e Act , 197 6 i n Englan d an d Wale s distort s th e positio n a s 
set ou t above . Sectio n 1 1 provide s that , wher e a  membe r o f a  polic e forc e ha s bee n 
acquitted o r convicte d o f a  crimina l offence , h e i s no t t o b e charge d wit h an y offenc e 
against disciplin e whic h i s i n substanc e th e sam e a s th e offenc e o f whic h h e ha s bee n 
convicted o r acquitted , thoug h thi s doe s no t appl y whe n th e disciplinar y offenc e consist s o f 
having bee n foun d guilt y o n a  crimina l charge . 

56. Sectio n 3(8 ) provide s tha t th e Polic e Complaint s Boar d i n dischargin g thei r function s 
must hav e regar d t o an y guidanc e give n b y th e Secretar y o f Stat e whic h ma y affec t th e 
preferring o r withdrawa l o f disciplinar y charges . Th e guidanc e o f th e Hom e Secretary 31 i s 
to th e effec t tha t "wher e i t ha s bee n decide d afte r referenc e t o th e Directo r o f Publi c 
Prosecutions (o r otherwise ) tha t crimina l proceeding s shoul d no t b e taken , ther e shoul d 
normally b e n o disciplinar y charge s i f th e evidenc e require d t o substantiat e a  disciplinar y 
charge i s th e sam e a s tha t require d t o substantiat e th e crimina l charge. " 

57. Th e combine d effec t o f th e legislatio n an d th e guidanc e i s tha t th e Polic e Complaint s 
Board hav e regarde d themselve s a s preclude d fro m recommendin g o r directin g disciplinar y 
proceedings i n practicall y ever y cas e wher e th e Directo r o f Publi c Prosecution s ha s directe d 
that n o crimina l prosecutio n shoul d tak e plac e becaus e ther e i s insufficien t evidenc e t o 
justify tha t course . I t i s differen t wher e th e Directo r decide s no t t o prosecut e o n othe r 
grounds ( e .g . tha t i t i s no t i n th e publi c interes t t o d o so) . I t i s interestin g tha t i n Hon g 
Kong th e relationshi p betwee n crimina l an d disciplinar y proceeding s i s interprete d i n th e 
same wa y a s i n Englan d an d Wales . 

58. A  numbe r o f bodie s 32  who  gav e evidenc e t o th e Hous e o f Common s Hom e Affair s 
Committee wer e critica l o f th e vie w take n b y th e Polic e Complaint s Board . The y conten d 
that th e Polic e Complaint s Boar d i s no t absolutel y boun d b y th e Hom e Offic e guidance : 
their obligatio n i s t o hav e regar d t o i t . Moreover , th e obligatio n i s no t a s extensiv e a s th e 
Board appea r t o think . I t doe s no t preclud e disciplin e i n all  case s wher e th e Directo r 
refuses t o prosecut e becaus e o f insufficien t evidence : i t merel y indicate s tha t t o b e th e 
normal result . 

59. Wha t seem s t o b e incontrovertible , i s tha t Sectio n 1 1 alter s th e commo n la w rule s o f 
autrefois acqui t an d autrefoi s convict . Th e commo n la w prohibite d a  secon d tria l fo r th e 
same crimina l offence : i t di d no t preven t disciplinar y actio n followin g afte r crimina l 
charges, whethe r successfull y prosecute d o r otherwise . Sectio n 1 1 doe s preven t suc h actio n 
where th e "offenc e agains t discipline " i s i n substanc e th e sam e a s th e crimina l offence . I t 
is no t i n ever y cas e tha t thi s will  b e so , e . g . , th e crimina l offenc e ma y requir e proo f o f 
mens rea : th e disciplinar y offenc e ma y not , i n whic h cas e disciplinar y proceeding s wil l b e 
available notwithstandin g th e crimina l charge . 

60. Wha t i s equall y incontrovertibl e i s tha t th e Hom e Offic e guideline s g o furthe r tha n 
Section 1 1 requires . I t i s no t directe d toward s th e similaritie s i n substanc e betwee n th e 
crime an d th e breac h o f discipline : i t i s concerne d wit h th e similaritie s i n evidenc e 
required t o prov e them . T o thi s exten t i t ca n b e contende d t o b e ultr a vires . 

61 . Th e situatio n i n Englan d an d Wale s i s clearl y ope n t o criticis m an d ther e wil l b e 
widespread suppor t fo r th e recommendatio n o f th e Hous e o f Common s Hom e Affair s 
Committee33 tha t th e Hom e Offic e guideline s shoul d b e revise d bot h t o clarif y th e positio n 
of Chie f Constable s an d th e Polic e Complaint s Boar d an d t o ensur e tha t ther e i s n o 

446 



diminution o f thei r statutor y powe r t o tak e disciplinar y act ion , i f necessary , eve n wher e th e 
Director o f Publi c Prosecution s ha s decide d agains t prosecution . 

62. Th e Governmen t Whit e Pape r indicate s tha t i n futur e th e Chie f Constabl e wil l b e give n 
much greate r discretio n a s t o th e case s whic h h e refer s t o th e Directo r o f Publi c 
Prosecutions fo r possibl e crimina l charge s an d thos e whic h h e deal s wit h himsel f fo r possibl e 
preferment o f disciplinar y charges . A s regard s th e latte r th e Polic e Complaint s Boar d coul d 
direct th e Chie f Constabl e t o refe r th e matte r t o th e Directo r o f Publi c Prosecution s i f the y 
consider th e matte r t o b e to o seriou s t o b e treate d a s on e o f disciplin e only. 34 Bu t th e 
Government continue s t o regar d i t a s righ t tha t i n respec t o f th e sam e event s a  polic e 
officer shoul d no t b e liabl e t o b e proceede d agains t bot h i n respec t o f a  crimina l offenc e 
and fo r a  lik e offenc e unde r th e disciplin e code. 35 

63. I t woul d b e wrong , however , t o assum e tha t suc h change s wi l l lea d t o a  markedl y 
greater numbe r o f disciplinar y proceeding s bein g inst i tuted . Afte r al l i n decidin g no t t o 
prosecute th e Directo r o f Publi c Prosecution s havin g mad e a  deliberat e evaluatio n o f th e 
evidence find s i t insuff icient . Anothe r bod y investe d wit h th e powe r t o institut e disciplinar y 
proceedings is , i n m y submission , unlikel y t o com e t o a  differen t conclusio n o n th e sam e 
evidence i n relatio n t o substantivel y simila r disciplinar y offences . 

Summary 

64. Ther e i s considerabl e suppor t i n ever y country , whic h ha s examine d th e matter , fo r th e 
introduction o f a n independen t elemen t int o polic e complaint s procedures . I n man y suc h 
countries som e safeguard s no w exist , bot h withi n polic e force s an d outsid e them , aime d a t 
ensuring tha t a s fa r a s practicabl e complaint s ar e effectivel y investigate d an d fairl y 
adjudicated. I t i s fo r consideratio n ho w fa r thes e safeguard s ca n o r shoul d b e extended . 
There ar e di f f icul t problem s o f ho w bes t t o reconcil e confl ictin g interest s betwee n satisfyin g 
complainants an d bein g fai r t o th e officer s complaine d against , an d betwee n independen t 
investigation an d managemen t responsibilit y ( i . e . ho w t o mak e Chie f Officer s o f Polic e full y 
accountable i f the y ar e no t als o ful l y responsible) . I t i s t o b e expecte d tha t th e greate r 
the siz e o f th e independen t elemen t th e greate r wi l l b e th e deman d fo r strengthenin g th e 
"c iv i l rights " o f polic e officer s wh o ar e complaine d against . The y (an d mor e particularl y 
their associations ) ar e mor e likel y t o b e wil l in g t o foreg o suc h right s whe n the y appea r 
before thei r ow n Chie f Constable s tha n whe n the y ar e arraigne d befor e Disciplinar y 
Tribunals. A n immediat e proble m wil l b e t o reconcil e tw o competin g principle s affectin g 
the righ t o f silenc e -  one , tha t a  perso n ough t no t t o b e require d t o answe r question s whic h 
incriminate h im , an d th e other , tha t a  membe r o f a  discipline d service , swor n t o uphol d th e 
law, ough t no t t o b e allowe d t o frustrat e investigation s an d disciplinar y hearing s b y refusin g 
to answe r relevan t questions . Th e Australia n legislatio n set s a  worthwhil e preceden t i n thi s 
regard. Th e statutor y departure s i n Englan d an d Wale s fro m th e commo n la w rule s o f 
"double jeopardy " hav e protecte d polic e officer s fro m disciplinar y proceeding s i n situation s i n 
which member s o f othe r profession s ar e not . Thi s generate s a n inordinat e degre e o f publi c 
suspicion an d i s no t attende d b y an y counteractin g advantages . 

FOOTNOTES 

1. Th e bibliograph y i s extensive : se e Appendi x A 

2. Repor t o n th e Victoria n Polic e Force , Melbourne , 1971 , para . 25 . 

3. Whe n American s Complain , 17 2 quotin g "Polic e Revie w Board s -  A  Threa t t o La w 
Enforcement" 3- 4 (undate d bu t distribute d i n 1965) . 

4. Cmnd . 172 8 (1962 ) HMS O para . 63 . 

5. (1852 ) 3  H . L . Cas . 794 . 

6. Cmnd . 842 7 (1981 ) HMSO . 

7. Butterworth s (Australia ) 1977 . Chapte r 1 3 "Disciplin e an d Complaint s Investigation " 

8. "Administrativ e Problem s i n th e Contro l o f Polic e Behaviour " (1967 ) 5 8 J . C . L . C . 
And P.S . 160 . 
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9. Th e Time s Octobe r 2 , 1982 . 

10. 4 9 pe r cen t o f al l complaint s i n Englan d an d Wale s i n 198 0 (15,20 5 ou t o f 31,009) . 

11. Th e for m whic h suc h informatio n take s i n Englan d an d Wale s an d i n Toront o i s show n 
in Appendice s B , C  an d D . Th e "Polic e an d Public " leafle t i n Englan d i s t o b e 
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Police and public 
Complaints against the police 
Police Acts 1964 and 1976 

This leaflet explains the procedure for members of the 
public who consider they have grounds for complain t 
against the conduct of a member of a police force in 
England and Wales. It also explains the way in which 
complaints are investigated and what action may be taken 
on them.* 
The procedure described in this leaflet applies only to 
complaints about incidents occurring after 31 May 1977. 

The law requires the chief officer o f each police force to see that 
complaints against members of his forc e are promptly recorded, 
and are investigated. The deputy chief constable of a force 
outside London, or a senior officer in the Metropolitan or City 
of London Police, is responsible for considering what action to 
take as a result of each investigation. There is also an 
independent element in the procedure. This is provided by the 
Director of Public Prosecutions where a complaint suggests that 
a police officer may have broken the criminal law, and by the 
Police Complaints Board where there may have been an offence 
against police discipline. The records of complaints are 
regularly inspected by HM Inspectors of Constabulary and police 
authorities are required by law to keep themselves informed 
about the manner in which complaints are dealt with. 

MaKing a  An y complaint about the conduct of a police officer should be 
complaint mad e in writing to the chief officer of the police force concerned 

(who is the Chief Constable of a force outside London and in 
London the Commissioner of Police of the Metropolis or of the 
City of London Police), or by calling at any police station. Only 
the police have the authority to investigate complaints against 
police officers. If a complainant writes to the Police Complaints 
Board, or to anyone other than the appropriate chief officer, his 
complaint has to be sent on to that chief officer; otherwise it 
cannot be investigated. 

*The relevant  statutory  provisions  in  England and  Wales  are  sections  49 
and 50  of the Police  Act  1964, the  Police  Act  1976, the  Police (Discipline) 
Regulations 1977,  the Police(Complaints)  (General)  Regulations  1977 , 
the Police  (  Copies of  Complaints) Regulations  1977  and the  Police 
(Withdrawn, Anonymous  etc  Complaints)  Regulations  1977.  Under  these 
provisions the  chief officer  can delegate  his  responsibilities  for  investigating 
and considering  a  complaint to  his deputy  or,  in  the Metropolitan  or  City 
of London Police,  to  another senior  officer. 

The h a n d l i n g 
of c o m p l a i n t s 
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The investigation o f a complaint agains t a  police officer i s 
carried ou t by a senior officer wh o may come from a  differen t 
police force. It will normally start a t once. If, however , th e 
complaint i s closely associated wit h criminal proceeding s 
against the complainant o r someone else and those charges ar e 
to be heard in court, the investigation wil l not as a rule begin 
until after the court proceedings are completed. The complainan t 
will be asked to make a full statement , and the police will also 
seek information fro m anyone else who can help to establish th e 
facts. The police officer wh o is complained abou t will also have 
an opportunity to make a statement. At the end of the 
investigation, a  report will be sent to the deputy chief constable . 

Police officers, lik e everyone else, are subject to the law of the 
land. When a deputy chief constable receives the report of an 
investigation into a complaint he must first  send it to the 
Director of Public Prosecutions unless he is satisfied tha t n o 
criminal offence ha s been committed. The Director will consider 
whether or not criminal proceedings should be brought and he 
will inform bot h the deputy chief constable and the complainan t 
whether or not he proposes to prosecute. If there is a prosecution, 
the complainant ca n be called upon to give evidence before th e 
court. 

Police officers ar e also subject t o a strict discipline code. The 
deputy chief constable will therefore conside r (afte r an y 
reference has been made to the Director of Public Prosecutions ) 
whether as a result of the investigation o f a complaint th e 
evidence is such as to justify bringin g a disciplinary charge. If 
the deputy chief constable decides that a  disciplinary charg e 
would not be justified h e must send a report to the Police 
Complaints Board. If the Board accept that no disciplinary 
charges should be brought, they will inform the deputy chief 
constable and the complainant. If , however , the Board disagree 
with the deputy chief constable, they may recommend, and in 
the absence of agreement direct , that disciplinary charge s 
should be brought. Where charges are to be brought the police 
will inform th e complainant. (Eve n if a complaint proves to have 
some substance, it may not be necessary to deal with it by forma l 
disciplinary charges; for example, advice to the officer concerne d 
may be more appropriate. ) 

Hearing of Wher e disciplinary charges are brought agains t a  police officer , 
d i s c i p l i n a r y ther e is a formal hearing . This will normally be before the chief 
charges office r alon e but, in exceptional circumstances , the Police 

Complaints Board may direct that the charges should be heard 
by a tribunal consisting of the chief officer an d two members of 
the Board. The hearing is in private, but, unless the accused 
officer ha s admitted the  charge s the  complainan t ha s a right t o 
attend an d wil l normally be expected t o give evidence. 
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of a c o m p l a i n t 

Criminal 
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Civil 
proceedings 

The r ight s 
of the office r 

A complainant may have a remedy at civil law. The police 
cannot give advice as to whether there is cause for a civil action 
this is a matter for a solicitor. A Citizens Advice Bureau will he 
able to provide a list of solicitors practising in the area who can 
advise on this matter and give informatio n abou t lega l aid and 
advice schemes. If a complainant wishes to bring a civil action 
the investigation of the complaint may sometimes be deferred 
until the civil action has been completed. 

A police officer against whom a complaint has been made will 
normally receive a copy of the original complaint or of an 
account of it if the complaint was not made in writing. He is 
given a copy automatically if he i s charged with any disciplinary 
offence as a result of the complaint; if he i s not charged he can 
ask for a copy when the case is closed. A false and malicious 
complaint against a police officer may lead to his bringing legal 
proceedings for defamation. 

Reminder Thi s leaflet explains what happens if you make a complaint 
about the conduct of a police officer. Inquirie s into 
complaints are thorough and take a lot of police time. 
Before you complain please think carefully whethe r your 
complaint is against the police; it might, for example, be . 
against some part of the law that the police have to enforce. 

Remember that the police do a difficult an d dangerous job 
on behalf of us all. 

Prepared by the Home Office and the Central Office of Information 1977 . 

Printed in England for Her Majesty's Stationery Office by Walte r Jenn Ltd. 
Dd.520622 Pro.896 4 
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contact 
the Public Complaints 

Commissioner 
A civilian service set up t o resolve disputes 
between Yo u and You r Police. 

Questions&Answers 
about 

police complaints in 
Metropolitan Toronto 

New procedures ar e now i n place fo r handlin g 
complaints fro m member s of the public agains t police 
officers o n th e Metropolita n Toront o Polic e Force . This 
new syste m i s a marked departur e fro m th e previous on e 
where the police alone were responsible fo r these matters. 

A citizen can now lodg e a grievance directly with  an 
independent civilia n who i s not connected wit h th e polic e 
in any way. This person, th e Publi c Complaints 
Commissioner, ha s the power t o do his own investigation , 
completely separat e fro m tha t conducted b y the police . 
He is responsible fo r makin g sure that al l complaint s 
concerning allegations of misconduct are dealt wit h 
promptly an d fairly . 

As well, he ma y order a  public hearing b y the newl y 
established Polic e Complaints Board . The members of this 
Board are also independent civilians . 

The Public Complaints Commissioner i s in a position t o 
identify thos e polic e practices or procedure s whic h ma y 
be particularly productiv e o f citizen complaint s and h e can 
recommend tha t appropriate change s are made t o remed y 
these situations. 

To assist the public , th e Office o f the Publi c Complaints 
Commissioner ha s assembled answer s t o the followin g 
common question s often pu t t o i t about th e Metropolita n 
Police Force Complaints Projec t Act , 1981. 

APPENDIX C 
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Question 
Where do I  make a complaint about the conduct of a 
police officer o n the Metropolia n Toront o Police Force? 

Answer 
You may make you r complain t a t any one of the followin g 
locations: 

a) th e Office o f the Publi c Complaints Commissioner , 
157 Bloor Street West , Toronto , Ontario M5S 1P7 , 
telephone: 963-1141. 

b) th e Metropolita n Toront o Police Public Complaints 
Investigation Bureau , 308 0 Yonge Street, Toronto , 
Ontario M4N 3N1 , telephone: 967-2367. 

c) an y police station i n Metropolitan Toront o 
(telephone 967-222 2 for th e station closes t to you). 

Question 
When doe s the Public Complaints Commissioner becom e 
involved wit h m y complaint? 

Answer 
IMMEDIATELY. No matter wher e yo u make you r 
complaint, a  copy i s sent to the Office o f the Publi c 
Complaints Commissioner. H e monitors the investigatio n 
from th e start . 

Question 
Who wil l investigate my complaint? 

Answer 
Initially, you r complaint wil l be investigated b y a police 
officer fro m th e Publi c Complaints Investigatio n Burea u of 
the Metropolita n Toront o Police Force. The Bureau i s a 
separate uni t within th e Force. 
If it is possible fo r you r complain t t o be resolved 
informally, th e officer i n charge of the Bureau may 
attempt t o do so, but only i f you and the police office r 
involved agree . 

Question 
Can the Office o f the Publi c Complaints Commissioner 
investigate my complaint? 

Answer 
YES. The Publi c Complaints Commissione r ca n conduc t hi s 
own civilia n investigation 3 0 days after yo u mak e you r 
complaint. I n some situations, the Publi c Complaints 
Commissioner ca n star t his own investigatio n immediately . 
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Question 
When d o I  find ou t about th e status of my complaint? 

Answer 
In general, withi n 3 0 days of making a  complaint, yo u wil l 
receive an interim repor t on th e investigation don e u p to 
that time . Yo u will also receive furthe r report s during th e 
course of the investigation an d a  final repor t whe n i t is 
completed. Al l of these report s are in writing. 

Question 
What happens after th e fina l investigatio n repor t i s made? 

Answer 
The Chief of Police will review th e matter , decid e wha t 
action, i f any, i s to be taken , and give written notic e of his 
decision t o you , the Public Complaints Commissioner , an d 
the police officer concerned . 

Question 
What i f I  am no t satisfied wit h th e decision mad e by the 
Chief o f Police? 

Answer 
You may ask the Publi c Complaints Commissioner t o 
conduct a  review. H e may order tha t a public hearing be 
held b y the Police Complaints Board , i f he believes tha t it 
is in the public interes t to hold such a hearing. 

Question 
What i s the Polic e Complaints Board? 

Answer 
The Police Complaints Boar d is a group of civilians 
specifically appointe d t o conduct hearing s into citizens 
complaints about the conduct of police officers o n th e 
Metropolitan Toront o Police Force. The Publi c Complaints 
Commissioner i s the Chairman o f the Board and h e assigns 
members of the Boar d to conduct thes e hearings . 

Question 
Do I have the righ t to attend th e Polic e Complaints Board 
hearing and tak e part in it? 

Answer 
YES. You will b e notified i n writing of the date of the 
hearing. A  lawyer wil l present th e case to the Board bu t 
you ma y choose to be represented b y you r own lawye r o r 
an agent . Yo u will also be given a  chance, befor e th e 
hearing, t o examine an y written evidenc e or any repor t 
that wil l b e given i n evidence a t the hearing . 
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Question 
If the Polic e Complaints Board finds tha t the police office r 
is guilty of misconduct , wha t penalties can i t impose? 

Answer 
The penalties tha t can be imposed b y the Police 
Complaints Boar d depend o n th e nature of the 
misconduct. Th e maximum penalt y tha t the Board can 
impose i s dismissal of the police officer fro m th e 
Metropolitan Toront o Polic e Force. 

Question 
What i f I  want t o complain abou t a  police officer wh o 
does not belong t o the Metropolita n Toront o Polic e Force? 

Answer 
Consult a member o f the police forc e concerned , th e loca l 
board o f commissioners of police or th e loca l municipa l 
council. Yo u may also contact the Ontario Polic e 
Commission, 2 5 Grosvenor Street , Toronto , Ontari o 
M4A 2G9, telephone: 965-6071. 

Question 
What i f I  want t o charge a police officer wit h a  criminal 
offence o r sue the polic e officer i n the civi l courts? 

Answer 
Your right to take either o f these alternatives i s not 
affected b y this new complaint s procedure . 
You may charge a police officer with a  criminal offence b y 
attending a t the office o f a Justice of th e Peace . For th e 
office neares t you , telephon e 965-7541. 
If you wan t t o sue a police officer, yo u should contac t 
a lawyer . 
All civil suits and som e criminal charges mus t be starte d 
within si x months of the date the inciden t occurred . 

Question 
Where ca n I  get more informatio n abou t th e Metropolita n 
Police Forc e Complaints Projec t Act ? 

Answer 
You can obtain a  copy of the  Ac t from the  Ontari o 
Government Bookstore , 880 Bay Street, Toronto , Ontario , 
telephone: 965-2054. 
As well, yo u can telephone th e Office o f the Publi c 
Complaints Commissioner a t 963-1141. 
If you make a  complaint, yo u wil l be given a  document 
that set s out th e procedure s tha t are followe d an d you r 
rights under th e Act . 
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Sidney B . Linden, Q.C . 
Public Complaints 
Commissioner 

During th e cours e o f thi s pilo t projec t I  am hopefu l 
that I  will b e abl e t o coun t o n th e suppor t o f th e citizen s 
of Metropolita n Toronto , th e Metropolita n Polic e Forc e 
and th e Metropolita n Toront o Polic e Association . 

I am confiden t tha t th e expression s o f goodwil l 
received sinc e m y appointmen t a s Publi c Complaint s 
Commissioner wil l continu e t o provid e a  foundatio n fo r a n 
atmosphere o f co-operatio n an d mutua l respec t tha t wil l 
ensure th e succes s o f thi s uniqu e experiment . 

Sincerely, 

SIDNEY B . LINDEN, Q.C . 
PUBLIC COMPLAINTS COMMISSIONE R 

Mr. Linde n i s a native of Toronto who, unti l hi s appointment as 
Public Complaints Commissioner, wa s a prominent membe r o f 
the criminal ba r and a  well-known labou r arbitrator . H e was 
General Counse l t o the Canadian Civi l Liberties Association an d 
served o n it s Board of Directors . H e was Vice-Presiden t of the 
Criminal Lawyer s Association an d als o active on the  Lega l Aid 
Committee o f the Law Society of Uppe r Canada . 

The Metropolita n Polic e Force Complaints Projec t Act . 1981 , was 
proclaimed Decembe r 21 , 1981. The projec t i s funded b y the 
Ontario Ministr y o f the Attorne y Genera l an d th e Municipalit y 
of Metropolita n Toronto . 

The Office o f the 
Public Complaints Commissioner 

157 Bloor Street West , Toronto,  Ontario M5S 1P7 
Telephone: 963 1141 
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Form 2 APPENDI X D 

METROPOLITAN POLIC E FORC E COMPLAINT S PROJEC T ACT , 198 1 

POLICE COMPLAINT PROCEDURE S AND RIGHT S 
OF A PERSON MAKING A  COMPLAIN T 

To the Complainant : 

This statemen t briefl y set s ou t th e procedure s tha t wil l b e followe d upo n receip t o f you r com -
plaint agains t a  membe r o f Th e Metropolita n Toront o Polic e Forc e an d you r right s unde r th e 
Metropolitan Police Forc e Complaints Project Act , 1981. 

Who Sees Your Complain t 

1. N o matte r wher e you r complain t i s recorde d a  copy o f th e complain t wil l b e sen t t o th e 
Public Complaint s Commissioner and the Public Complaints Investigation Bureau (the Bureau) 
of th e Metropolita n Toront o Polic e Force . 

2. Th e polic e office r concerne d wil l b e informe d o f th e substanc e of th e complain t unles s the 
investigation migh t b e adversely affecte d i f th e polic e officer i s so informed . 

Informal Resolutio n 

3. Th e person  i n charg e o f th e Burea u wil l conside r whethe r you r complain t ca n b e resolve d 
informally an d i f thi s i s possibl e h e wil l attemp t t o d o so , bu t onl y i f h e ha s your consen t 
and the consent o f th e police officer concerned . 

4. N o complain t ca n b e resolve d informall y unles s bot h yo u an d th e polic e officer concerne d 
agree in writing to th e resolution . 

Investigations and Report s 

5. I f th e complain t i s no t resolve d informally , th e Burea u wil l investigat e the complaint . Th e 
investigator wil l intervie w you , the police officer concerne d and any other witnesses . 

6. Yo u wil l receiv e a  repor t no t late r tha n thirt y day s afte r yo u mak e you r complain t an d 
on a  monthly basi s thereafte r unles s th e investigatio n o f th e complain t migh t b e adversel y 
affected b y a  repor t o r ther e ar e n o ne w matter s t o report . Th e Publi c Complaint s Com -
missioner wil l als o receive these reports . 

7. I f a t any time yo u ar e not satisfie d with the manne r i n which your complaint i s being handled 
you ma y contac t th e Offic e o f th e Publi c Complaint s Commissioner , telephone : 963-114 1 

8. I n certai n situation s th e Publi c Complaint s Commissione r ma y decid e t o d o hi s own inves -
tigation before the Burea u completes it s investigation . 

9. Whe n th e Burea u investigatio n ha s been completed , a  final repor t wil l b e sen t t o you , th e 
Public Complaint s Commissioner , the chief o f polic e an d the police officer concerned . 

PC 002 tre v 06/82 ) 
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Decision of th e Chief o f Polic e 

10. Th e chie f o f polic e o r hi s designat e wil l revie w al l investigatio n report s an d mak e on e o f 
the following decisions : 

i. Orde r further investigation . 

ii. Decid e that n o further actio n i s warranted. 

iii. Caus e a charge to b e laid against the police officer an d refer the matter t o the 
Crown Attorney fo r prosecution . 

iv. Refe r the matter t o th e Police Complaints Boar d for a  hearing. 

v. Caus e disciplinar y proceeding s to b e taken agains t th e polic e office r unde r th e Polic e 
Act. 

vi. Counse l or cautio n the police officer regardin g hi s conduct . 

11. Yo u wil l b e informed i n writing o f th e decision made by the chie f o f police . 

Review B y Publi c Complaint s Commissione r 

12. I f yo u ar e no t satisfie d wit h an y o f th e followin g decision s yo u ma y reques t th e Publi c 
Complaints Commissioner t o revie w the matter : 

i. Th e decision of th e chie f o f polic e that n o further actio n i s warranted. 

ii. Th e decisio n o f th e chie f o f polic e t o counse l o r cautio n th e polic e office r regardin g 
his conduct . 

iii. Th e decision made i n a disciplinary proceedin g unde r the Polic e Act. 

13. Upo n receip t o f yo u request , th e Publi c Complaint s Commissione r wil l revie w th e matter , 
and hi s staf f hav e broa d power s t o investigate . Document s mus t b e mad e available , an d 
individuals can be subpoenaed to answe r questions . 

14. Afte r hi s review , the Publi c Complaint s Commissione r ma y order a  hearing before the Polic e 
Complaints Boar d wher e h e feels that th e publi c interes t require s it . I f h e decides that ther e 
should no t b e a  hearing , h e wil l giv e you hi s reasons. Th e Public Complaint s Commissione r 
wil l writ e to you , the chie f o f polic e and the polic e office r concerne d abou t hi s decision. 

Police Complaints Boar d Hearin g 

15. I f a  Polic e Complaint s Boar d hearin g i s ordered, yo u wil l b e notifie d i n writing o f the date 
and plac e o f th e hearing . Yo u hav e a  right t o atten d an d take par t i n the hearin g and to b e 
represented b y counse l o r a n agent . Yo u wil l als o b e give n a n opportunity , prio r t o th e 
hearing, t o examin e an y writte n o r documentar y evidenc e o r an y repor t tha t wil l b e given 
in evidenc e a t th e hearing . Th e hearin g wil l b e open to th e public . Yo u wil l receiv e a copy 
of th e Board' s decision. 
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APPENDIX E 

(Being Annex A t o The Governmen t Repl y t o the Fourth Repor t 
from the Hom e Affair s Committee , Cmnd . 8681 1982 ) 

ANNEX A 

THE GOVERNMENT'S PROPOSED NEW ARRANGEMENTS FOR 
HANDLING COMPLAINTS AGAINST THE POLICE 

PRESENT SYSTEM 
1. Th e effect o f the existing legislation is that every complaint by a member 
of th e publi c agains t a  member o f a  police force , unles s withdrawn o r no t 
proceeded with by the complainant, has to be investigated by a senior police 
officer whos e repor t receive s independent consideration . Wher e there i s an 
allegation of criminal conduct the report of the investigation must be sent to 
the Directo r o f Publi c Prosecutions (DPP ) who advises whether th e office r 
should be charged wit h a  criminal offence . Afte r an y reference t o the DP P 
the report is submitted to the Police Complaints Board (PCB) for their con-
sideration o f th e disciplinar y aspects . A  mor e detaile d accoun t o f presen t 
arrangements is at the Appendix. 

THE PROPOSED NEW THREE-TIER APPROACH 
2. I t i s propose d t o substitut e fo r th e presen t unifor m arrangement s a 
three-tier system to operate according to the seriousness of the case. It would 
allow relatively minor matters to be dealt with locally by informal resolutio n 
and, in the most serious complaints, would provide for an independent element 
in the process of investigation. Thus:— 

(a) les s seriou s complaint s woul d b e subjec t t o a n informa l procedure , 
including an element of conciliation; 

(b) mor e substantial complaints and those where informal resolution could 
not be achieved would be investigated an d independently considere d 
by the PCB, although complaints involving crime would no longer be 
automatically referred t o the DPP; 

(c) th e mos t seriou s complaint s woul d b e subjec t t o investigatio n b y a 
senior polic e office r normally , bu t no t exclusively , fro m a n outsid e 
force under the supervision of an independent assessor . 

The details of the scheme are set out below. 

RECEIPT OF COMPLAINTS 
3. Althoug h the chief officer o f police would remain the receiving point for 
complaints and no action could start until a complaint was brought to a force's 
attention, a  complaint coul d be lodged either by the complainant o r by any 
person on his behalf, orally or in writing. Thus, it would be open to a com-
plainant to go, for example, to a citizen's advice bureau or community relations 
officer an d for them to forward th e complaint to the police. 

4. O n receipt of a complaint against a member of his force the chief office r 
would cause i t to b e recorded an d to have made such preliminary inquirie s 
as were necessary t o decide whethe r th e matte r shoul d b e handle d initiall y 
by informal resolutio n o r by formal investigatio n and , i f the latter , whethe r 
the independen t assesso r shoul d b e involved . H e ma y also need t o initiat e 
immediate local action, e.g. in order to preserve evidence. 
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5. Informa l resolution would not be an option where the complaint alleged:— 
(a) a  crimina l offenc e wit h whic h th e office r ha d no t bee n charge d an d 

which would either require reference of the report to the DPP or which 
in the opinion of the chief officer merite d criminal proceedings without 
such reference (se e paragraphs 13-15 below); or 

(b) conduc t which , i f supportin g evidenc e wer e forthcoming , woul d b e 
likely to result in the officer i n practice being charged with an offenc e 
against the Police Discipline Code. 

INFORMAL RESOLUTION 
6. Th e complainan t woul d b e see n (unles s thi s wer e impracticable ) b y a 
supervisory officer o f a rank not less than Inspector who would explain that , 
subject t o paragraph 5  above, the matte r coul d b e deal t with , accordin g to 
the complainant' s wishes , eithe r informall y o r b y investigatio n b y a  senio r 
police officer an d referenc e t o the DPP an d PCB, as appropriate, fo r inde -
pendent consideration of the outcome. 

7. Wher e informality was preferred the supervisory officer would make such 
arrangements as he considered appropriate for this purpose. It would be open 
to hi m t o resolv e th e matte r i n suc h a  wa y a s prove d acceptabl e t o th e 
complainant. Th e outcom e woul d b e recorde d b y th e polic e i n a  registe r 
available fo r inspectio n b y the polic e authorit y an d H M Inspecto r o f Con -
stabulary, an d fro m whic h i t woul d b e ope n t o a  complainant t o as k for a 
copy o f th e recor d o f th e entr y fo r hi s complain t a t an y tim e within thre e 
months o f it s outcome bein g entered i n the register . N o entry o f an y kin d 
relating to either attempted or successful informa l resolution would be made 
in the personal record of an officer . 

8. Th e arrangements made for the informal resolution process might include, 
at th e supervisor y officer' s discretion , a  meetin g attende d b y a  la y perso n 
where th e complainant s o wished. N o officer coul d b e compelled t o atten d 
such a  meeting i f he did no t so wish. The function o f th e lay person would 
be to represent a  non-police presence i n support o f the conciliation proces s 
and to assist in arriving at a conclusion in accordance with paragraph 7 above. 
The lay person could be drawn from a  panel of people, perhaps maintained 
by the police authority for this purpose; he or she would have had no previous 
connection with the complainant or interest in the case. 

Mutual protection of police officer an d complainant 
9. I n orde r t o preserv e th e informalit y o f th e procedure  an d encourage a 
co-operative and forthcoming spirit, it would be necessary to ensure that both 
the police officer and the complainant felt they could enter conciliation without 
running avoidable personal risks. Accordingly, provided no material change 
of circumstance occurre d a s envisaged i n paragraph 1 2 below, no referenc e 
would be allowed i n an y subsequent disciplinar y o r crimina l proceedings t o 
what a n officer sai d or did in the conciliation process , and any statement by 
him made in the course of preliminary enquiries or for conciliation purposes 
would no t b e admissible . That i s to say, any proceedings could normally be 
based only on statements made to the officer appointe d to conduct a  formal 
investigation. No r woul d anythin g sai d o r don e i n th e cours e o f informa l 
resolution be admissible in any subsequent civil proceedings by the complain-
ant. B y the sam e toke n ther e woul d b e n o arrangement s fo r a  copy of th e 
complaint to be available to the officer concerned . 
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Oversight 
10. Whils t th e PCB's locus would continue to be confined t o where a com-
plaint wa s deal t wit h b y forma l investigation , th e presen t requiremen t fo r 
police authorities and Inspectors of Constabulary to keep themselves informed 
as to the manner in which complaints are dealt with by chief officers (sectio n 
50 of the Police Act 1964) would be developed. Thus, both could be required, 
for example , t o infor m themselve s als o abou t ho w th e syste m o f informa l 
resolution worke d i n practice an d t o encourage resor t t o tha t syste m so fa r 
as possible . I n addition , Inspector s coul d b e charge d wit h identifyin g goo d 
practice generally , disseminatin g knowledg e o f i t throug h th e servic e and , 
with polic e authorities , encouragin g it s adoption, ultimatel y b y inclusion in 
guidance issued by the Home Secretary . N o amendment o f the existing leg-
islation would be necessary for this purpose. 

FORMAL INVESTIGATION AND INDEPENDENT CONSIDERATION 
11. Wher e a complaint could not be resolved informally t o his or the com-
plainant's satisfaction o r was of a nature described i n paragraph 5  above the 
chief officer would be required to cause it to be investigated by a senior officer1 

from a  different divisio n o r from anothe r force , appointe d fo r th e purpose , 
as now. This would b e subject t o the grant o f any dispensation b y the PC B 
from th e requirements in respect of complaints which were anonymous, rep-' 
etitious o r otherwis e incapabl e o f investigation , a s presentl y provide d b y 
Regulation 4  of the Polic e (Withdrawn , Anonymou s Et c Complaints ) Reg -
ulations 1977. 

12. Wher e in the course of attempted conciliation information cam e to light 
which brough t th e complain t withi n paragrap h 5  above, th e proces s would 
cease and the complaint would be referred fo r formal investigation . 

Reference to DPP and PCB 
13. Existin g arrangement s i n relatio n t o allegation s o f crimina l conduc t 
would b e changed . A t presen t th e chie f office r i s required t o submi t inves -
tigation reports to the DPP in every case. In future, however , this automatic 
requirement woul d b e varied bu t i n such a  way as to allow the chief office r 
to decide lesse r crimina l allegation s himsel f an d t o brin g either crimina l o r 
(without the consent of the Board) disciplinary proceedings without going to 
the DP P first. There would , however , b e a  safeguard sinc e th e PC B would 
be empowere d t o direc t tha t th e paper s b e submitted t o th e DP P (withou t 
considering whether or not the evidence was sufficient) i f of the opinion that 
the allegation, if true, was too serious to be disposed of disciplinary. 

14. Thi s would hav e th e effect s o f reducin g th e flow of mor e trivia l case s 
to the DPP. Guidance would be issued to chief officers o n how the arrange-
ments were to be operated. 

15. I n the cases that continued to be referred to him, the DPP would consider 
whether th e evidenc e wa s sufficien t fo r crimina l proceeding s an d woul d s o 
advise the chief office r an d the complainant, as now. After an y reference t o 
the DPP, the PCB would consider the disciplinary aspects, as now. 

1Of th e ran k o f chie f inspecto r o r abov e i s intende d (a s no w require d i n th e Metropolita n 
Police) rather than superintendent a s for the provinces at present. This and a related change that 
would permi t th e delegatio n o f chie f office r function s t o assistan t chie f constabl e coul d b e 
accomplished b y regulations under existing powers . 

464 



INVESTIGATION UNDER THE INDEPENDENT ASSESSOR 

Mandatory referenc e 
16. Wher e a  complaint allege d tha t polic e action ha d bee n responsible fo r 
a death o r seriou s injury 1, an d i n the view of the chief office r i t could hav e 
been cause d i n th e wa y alleged , h e woul d b e require d t o refe r i t t o th e 
independent assessor . 

Discretionary referenc e 
17. Th e chief office r woul d b e abl e to refer an y other case to the assesso r 
where he considered it right to do so by reason of the gravity of the allegation 
or other exceptiona l circumstances . (Thi s would facilitate the reference o f a 
"serious case o f assault " no t fallin g withi n paragraph 1 6 above, e.g. wher e 
the injur y itsel f althoug h no t ver y seriou s wa s consisten t wit h th e assaul t 
alleged and for which there was apparently no other explanation; or a serious 
corruption case. ) 

Reserve powers 
18. Th e assesso r woul d b e empowered a t hi s discretion t o requir e a  chief 
officer t o submit for consideration any complaint not already referred to him, 
together wit h suc h informatio n a s may be necessar y t o enable th e assesso r 
to decide whether by reason of the gravity of the allegation or other exceptional 
circumstances it should be investigated under his supervision. 

Independent assessor's decision on handling 
19. I n any case referred to , or called in by, him the assessor would consider 
the chief officer's proposal s for investigation and decide either:— 

(a) tha t th e investigatio n shoul d b e carried ou t unde r hi s supervision b y 
an officer fro m a  different divisio n of the force or from another force ; 
or 

(b) tha t th e cas e should b e referred bac k to the chie f office r t o be deal t 
with as at paragraphs 11-15 above. 

For purposes of (a) the independent assessor would be empowered to endorse 
the nominatio n o f th e investigatin g office r o r t o requir e th e submissio n o f 
alternative proposals . 

Conduct of investigation under independent assessor 
20. I n relation to the conduct of the investigation the function of the assessor 
would be to ensure that the investigation was done expeditiously, thoroughly 
and impartially. I n the exercise of that function, h e would be empowered t o 
make such reasonable direction s a s were necessary , with the consent o f the 
DPP i n matter s concernin g th e collectio n o f evidenc e fo r possibl e crimina l 
proceedings. 

1"Serious injury " mean s medical evidence of fracture, damage to internal organ, impairment 
of bodily function, dee p cut or laceration, but not bruising or superficial laceration. 
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Reports 
2Í. Th e investigating officer woul d be required to make to the assessor, and 
copy to the chief officer concerned , such interim reports as the assessor might 
reasonably require. 

22. Wher e i n th e opinio n o f th e investigatin g office r th e investigatio n 
revealed internal disciplinary matters not arising directly from the complaint 
or giving rise to proposals for the suspension of officers under suspicion these 
would b e reporte d b y him directl y t o the chie f officer . Suc h report s would 
have to be copied to the assessor. 

23. Th e investigating officer's final report would be submitted to the assessor 
and copied t o the chief officer . Th e chief office r woul d submit the report t o 
the DPP a s necessary. Whe n the assesso r was satisfied wit h the conduct of 
the investigation h e would notif y th e chief office r an d DP P as appropriate . 
No decision s o n crimina l o r disciplinar y actio n woul d b e take n unti l th e 
assessor had signified hi s satisfaction wit h the investigation. Where the DPP 
decided agains t prosecutio n th e chie f office r woul d conside r th e nee d fo r 
disciplinary proceedings and refer the report to the PCB. 

24. An y request by the DPP or chief officer fo r further informatio n for their 
respective purposes would be notified t o the assessor. 

Location of assessor 
25. Th e assesso r woul d b e th e Chairma n o f th e Polic e Complaints Boar d 
or a  Deput y appointe d fo r thi s purpose . Assistan t assessor s t o who m hi s 
functions coul d b e delegated woul d be appointed a s members of the Boar d 
as necessary . Th e workin g method s an d locatio n o f th e assistan t assesso r 
would not be prescribed althoug h they would be expected to maintain close 
and direc t contac t wit h th e conduc t o f th e investigation . The y migh t b e 
appointed initiall y o n a  broad regiona l basi s and a  comprehensive regiona l 
presence would not be ruled out if experience suggested it was desirable. 

APPENDIX 

THE PRESENT SYSTEM 
1. Unde r section 49 of the Police Act 1964, where the chief officer1 of police 
for any police area receives a complaint from a  member of the public against 
a member of his force, he must, unless the complaint alleges an offence wit h 
which th e office r ha s already bee n charged , recor d th e complain t forthwit h 
and cause i t to be investigated. By virtue of this provision he may, and shall 
if so directed by the Secretary of State, request the chief officer o f police for 
any other police area to provide an officer t o carry out the investigation, and 
that chief officer mus t comply with the request. Under the Police (Discipline) 
Regulations 197 7 a complaint whic h suggests that the officer concerne d may 
have offended agains t th e Regulation s mus t be investigated b y an officer o f 
the rank of superintendent or above and from a different division of the force.2 

1In practice the functions of the chief officer under section 49 and the connected functions under 
the Polic e Ac t 197 6 are delegated to th e deputy chief constable , or his equivalent in the Met-
ropolitan and City of Londo n forces . 

2In the Metropolita n Police the requirement is for an officer of the rank of chief inspector or 
above. Th e Regulation s als o requir e tha t i n th e Metropolita n Polic e h e b e fro m a  differen t 
"sub-division". But a change in nomenclature in 1978 brought the Metropolitan Police more into 
line wit h othe r forces , an d wha t wer e formerl y sub-division s are, i n practice , now know n as 
"divisions". 
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2. Th e investigating officer submit s his report to the deputy chief constable. 
Where it is alleged that an officer has committed a criminal offence the deputy 
chief constabl e i s required b y section 49(3) of the Police Act 1964 , unless he 
is satisfied tha t n o criminal offenc e ha s been committed , t o send th e repor t 
to th e Directo r o f Publi c Prosecutions . Th e Directo r recommend s whethe r 
or no t th e office r shoul d b e charged wit h a  criminal offence . Afte r an y ref-
erence has been made to the Director on the criminal aspects the deputy chief 
constable decide s whethe r th e circumstance s ar e suc h a s to justify bringin g 
a disciplinary charg e agains t th e office r i n accordanc e wit h the Polic e (Dis-
cipline) Regulations . H e i s required b y the Polic e Ac t 197 6 to send t o th e 
Police Complaints Board a  copy of the investigating officer's repor t togethe r 
with a  memorandu m statin g whethe r h e ha s decide d t o brin g disciplinar y 
proceedings agains t th e officer concerne d and , i f he has not, his reasons for 
not doin g so . I f the Boar d disagre e wit h th e decisio n o f th e deput y chie f 
constable no t t o brin g proceedings , the y ma y recommen d tha t disciplinar y 
charges be brought. Where such charges are preferred an d are denied by the 
officer th e Board can direct that they be heard by a tribunal of two members 
of the Board in addition to the chief officer instea d of the chief officer sittin g 
alone. I n th e las t resor t th e Board ma y direct tha t charge s be brought, an d 
in these circumstances , if they are denied b y the officer, the y must be heard 
by a tribunal. 

3. Sectio n 50 of the Police Act 1964 requires every police authority in carrying 
out thei r dut y wit h respec t t o the maintenance o f a n adequate an d efficien t 
police force, and HM Inspectors of Constabulary in carrying out their duties 
with respect to the efficiency o f any police force, to keep themselves informed 
as to the manner in which complaints are dealt with by the chief officer . 
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(Being Appendi x 7  o f Evidenc e Submitte d t o th e Hom e Affair s 
Committee 1981- 2 H.C . 9 8 -11 ) 

APPENDIX 7 

Memorandum submitte d b y the Commission fo r Loca l Administratio n i n England 

COMPLAINTS AGAINS T TH E POLICE—A N OMBUDSMA N SYSTE M 

1. A s requeste d whe n representative s o f th e Commissio n gav e evidenc e t o th e Hom e 
Affairs Committe e o n 2 4 Februar y 1982 , thi s pape r suggest s th e kin d o f procedure s tha t 
might b e introduce d int o th e arrangement s fo r considerin g complaint s agains t th e polic e 
if i t were decided tha t thes e shoul d b e centred o n a  Polic e Ombudsman system . 

2. I n th e written evidenc e the y hav e alread y submitte d t o th e Hom e Affair s Committee . 
the Commissio n se t dow n th e principle s o n whic h a  complain t syste m shoul d b e base d 
and thei r impression s afte r nearl y eigh t year s o f investigatin g complaints . Th e point s mad e 
can b e summarised b y saying tha t a  complain t system : 

- mus t b e fai r t o th e complainan t an d t o thos e agains t who m a  complain t i s made , 
and thu s carry thei r confidence ; 

- mus t b e well publicise d an d know n t o thos e wh o ma y wis h t o us e it ; 
- mus t b e easy t o us e and sensitiv e an d unbureaucrati c i n operation ; 
- mus t provid e th e possibility , throug h a  loca l complain t procedure , fo r complaint s t o 

be settled locally ; 
- bu t mus t includ e a  completel y independen t perso n (Polic e Ombudsman ) t o who m a 

complaint ca n b e referre d i f loca l settlemen t i s no t possible , o r i f fo r othe r reason s 
the complain t need s independen t investigation ; 

- mus t provid e the Polic e Ombudsman wit h hi s own investigativ e an d independen t finan-
cial resources , and th e powe r t o recommen d appropriat e action , backe d b y some system 
for ensurin g tha t suc h actio n was  taken . 

STAGE I 

3 An y complaint i s bes t settle d locall y i f that ca n b e done properly , i.e . withou t pressur e 
being exerte d o n th e complainan t o r importan t issues , fo r exampl e th e nee d t o improv e 
administration o r discipline , bein g concealed . 

4. Ther e should b e a tim e limi t withi n whic h complaint s shoul d b e made . Al l complaint s 
should b e registere d locall y a t a  loca l polic e statio n but  preferabl y i n a  wa y tha t nee d 
not involv e a  complainan t i n havin g t o pu t hi s complaint t o th e ver y office r agains t who m 
the complain t wa s made . Complaint s coul d therefor e b e made : 

(a) direc t b y th e complainant a t th e polic e station ; o r 
(b) b y th e complainant t o a  Membe r o f Parliament ; o r 
(c) b y th e complainant t o a  membe r o f th e Polic e Authority ; o r 
(d) b y th e complainan t t o a  loca l organisatio n suc h a s a  Citizens ' Advic e Bureau . 

5. Whicheve r channe l wa s used , th e complain t woul d en d u p a t th e loca l polic e station . 
Each polic e forc e woul d b e require d t o hav e a  loca l complain t procedure , an d a s par t 
of i t a simple arrangement fo r recordin g al l complaints received . Ever y complainant , which -
ever channe l h e o r sh e use , shoul d the n b e give n a  simpl e statemen t abou t th e complain t 
procedure, includin g a  clea r referenc e t o th e right  t o tak e a  complain t t o th e independen t 
Police Ombudsma n i f h e or sh e was  no t satisfie d wit h th e wa y th e complain t wa s handle d 
under th e loca l complain t procedure . 

STAGE 2—CONCILIATIO N 

6. T o judge from th e high numbe r o f complaints agains t th e police which ar e "withdraw n 
or no t proceede d with" , ther e i s ampl e scop e (a s wit h complaint s agains t othe r bodies ) 
for informa l conciliatio n leadin g t o loca l settlement , fo r example of a  complain t o f rudenes s 
or mino r inefficiency . 

7. Th e loca l complain t procedur e woul d dea l wit h thes e complaint s an d shoul d ensur e 
that a  complain t wa s handle d wit h th e minimu m o f bureaucrac y an d formality . Th e proce -
dure should b e set out i n a readil y understandabl e document explaining , fo r example , whic h 
local officer s woul d b e responsibl e fo r doin g th e conciliating . 
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8. Whe n a  complain t was  settle d a t thi s loca l leve l th e fac t woul d b e recorde d i n th e 
register kept b y th e police , and an y perso n o r bod y wh o ha d referre d th e complaint shoul d 
be told th e outcom e i n sufficien t detai l t o sho w tha t th e settlemen t wa s genuine . 

9. Certai n classe s o f complaint , i.e . thos e classifie d b y th e legislatio n a s serious , woul d 
be exclude d fro m th e loca l conciliatio n procedure . Afte r registratio n b y th e polic e the y 
would b e sen t straigh t t o th e Polic e Ombudsman . 

STAGE 3 

10. Thi s stag e would b e fo r th e Polic e Ombudsma n t o handle . I t woul d cove r consider -
ation an d investigatio n of : 

(a) th e specia l classe s o f complain t referre d t o i n paragrap h 9 ; 
(b) complaint s no t settle d locall y b y conciliation fo r whateve r reaso n (e.g . a  complainan t 

might clai m that , althoug h th e complain t i n itsel f was  minor , i t raise d issue s whic h 
should b e considered b y a n independen t person) : 

(c) complaint s wher e th e polic e themselve s felt , an d th e complainan t agreed , tha t th e 
Police Ombudsma n shoul d b e lef t t o mak e a n investigatio n an d judgment . 

11. Th e complaint s wher e conciliatio n ha d failed—categor y (b)—coul d reac h th e Polic e 
Ombudsman eithe r direc t fro m th e complainan t o r fro m th e thir d part y throug h who m 
the complain t wa s originally referred . Bu t the y shoul d alway s b e i n writing , an d i n a  for m 
to satisf y th e Polic e Ombudsma n tha t th e complainan t himsel f wante d hi m l o dea l wit h 
the matte r 

THE OMBUDSMAN' S ROL E 

12. Th e number o f complaints tha t woul d reac h th e Polic e Ombudsman fo r consideratio n 
in a year is difficult t o quantify, but  migh t b e somewhere betwee n 3,00 0 (the present numbe r 
of complaints of assault o r serious injury) and 16,00 0 (the present tota l numbe r o f complaint s 
not withdrawn) . 

13. I t i s suggested tha t th e legislatio n woul d hav e t o cove r th e following : 
(a) a s wit h loca l government , mor e tha n on e Polic e Ombudsma n woul d b e required : 

a national Commission could be the solution consisting of full-time Police Ombudsmen 
responsible fo r particula r areas , larg e enoug h t o preven t thei r becomin g indentifie d 
with a  particula r polic e force ; 

(b) th e sourc e o f th e Polic e Ombudsman' s investigativ e staff : i t i s suggeste d tha t the y 
need no t b e draw n fro m polic e force s although , a s wit h othe r Ombudsme n som e 
of the m coul d b e seconde d o r forme r policemen . Th e vita l thin g i s t o ge t peopl e 
of hig h calibr e wit h th e right  huma n an d intellectua l qualities . I t coul d b e helpfu l 
to hav e provisio n als o fo r ad  hoc  secondmen t o f specialist s t o assis t i n investigatin g 
particular complaints : 

(c) th e investigativ e procedure , a s with al l existin g Ombudsmen , shoul d b e at th e discre -
tion o f th e Polic e Ombudsman ; an d h e shoul d hav e powe r t o secur e suc h evidenc e 
as he considered necessar y an d t o allow anyone involve d i n the complaint t o b e repre -
sented. 

(d) n o complain t shoul d b e investigate d withou t th e polic e forc e concerned , an d an y 
individual officer s involved , bein g give n a  reasonabl e opportunit y t o commen t o n 
the allegation s made ; 

(e) a s par t o f hi s discretion , th e Polic e Ombudsma n shoul d b e fre e t o decid e tha t a 
complaint referre d t o hi m shoul d no t b e investigate d furthe r (givin g th e reason s fo r 
his decision) , o r tha t effort s a t loca l settlemen t shoul d b e made , perhap s wit h th e 
help o f on e o f hi s staff ; 

(f) th e proces s fo r investigatin g th e complain t shoul d b e i n private , an d shoul d lea d 
to a  writte n repor t containin g th e Polic e Ombudsman' s findings, but  not  normall y 
the names of those involved . The repor t shoul d alway s b e sent t o th e Chie f Constabl e 
concerned a s well a s t o th e complainan t an d t o anyon e throug h who m th e complain t 
was referred . Th e Polic e Ombudsma n shoul d hav e discretio n als o t o sen d i t t o th e 
Director o f Public Prosecution s i f action b y him seeme d necessary . Provision s regard -
ing privileg e woul d b e required ; 
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(g) i f i n ligh t o f a  repor t th e Polic e Ombudsma n considere d tha t th e Chie f Constabl e 
should tak e some specific action , either disciplinary o r administrative , e.g . t o improv e 
procedures, th e Chie f Constabl e shoul d b e require d t o respon d an d tel l th e Polic e 
Ombudsman wha t actio n h e had take n o r propose d t o take . I f th e Polic e ombudsma n 
was not satisfied wit h tha t action h e should b e bound t o repor t t o the Polic e Authorit y 
(the Home Secretary in the case of the Metropolis) so that the Authority coul d conside r 
the matter . (Unde r Sectio n 50 , Police Ac t 1964 , the y mus t kee p themselve s informe d 
on th e manne r i n whic h complaint s agains t th e polic e ar e deal t wit h b y th e Chie f 
Constable); 

(h) th e Commission o f Polic e Ombudsmen, shoul d als o have the right  to repor t o n indivi -
dual case s t o th e Hom e Affair s Committe e o f th e Hous e o f Commons , an d th e duty 
to repor t t o th e Committee annuall y o n th e year' s wor k a s a  whole . 

14. Th e Commission believ e that arrangements on these lines, would b e practicable woul d 
command publi c an d polic e confidence , an d coul d lea d t o man y complaint s bein g deal t 
with locall y unde r a  standar d simpl e procedur e whic h woul d no t wast e tim e o r mone y 
through the automatic involvement of high-ranking officers. Ther e would b e a need, however , 
regularly t o monito r th e working o f the procedure locally , a tas k whic h migh t b e performe d 
either b y th e Polic e Authorit y o r b y th e staf f o f th e Polic e Ombudsman . 

21 Quee n Anne' s Gat e 
London SW1 H 9B U 

10 March 1982 
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