
LMM(83)33 

REVIEW O F COMMONWEALT H EXTRADITIO N ARRANGEMENT S 

Memorandum b y th e Commonwealt h Secretaria t 
and a  Repor t prepare d b y th e HON . TA N BOO N 
TEIK, Attorney-Genera l o f Singapore , a s 
Chairman o f th e Meetin g t o Revie w 
Commonwealth Extraditio n Arrangement s hel d a t 
Marlborough House , 22-2 6 Novembe r 198 2 

Annexed i s a  Repor t prepare d b y th e Hon . Ta n Boo n Teik , Attorney-Genera l o f Singapore , 
who chaire d a  Meetin g o f representative s o f Commonwealt h Government s t o revie w 
Commonwealth extraditio n arrangements . Th e Meetin g wa s hel d a t Marlboroug h Hous e fro m 
22 t o 2 6 Novembe r 1982 . 

2. A s th e origina l Commonwealt h Schem e fo r th e Renditio n o f Fugitiv e Offender s wa s 
agreed a t a  Meetin g o f Commonwealt h La w Minister s i n 196 6 an d a s th e Revie w wa s 
requested b y La w Minister s a t Barbado s i n 1980 , i t wa s considere d appropriat e fo r th e 
amendments recommedne d b y th e 198 2 Meetin g t o b e considere d fo r adoptio n b y thi s forum . 

3. Th e Meetin g examine d Commonwealt h extraditio n arrangement s ver y closel y ove r th e 
course o f a  wee k an d wa s assiste d b y tw o consultants , Professo r Iva n Sheare r an d Dr . 
Torsten Stein . It  wa s attende d b y representative s o f 3 6 Commonwealt h jurisdictions . Th e 
arrangements hav e therefor e bee n carefull y scrutinise d an d th e agree d amendment s represen t 
a consensu s achieve d afte r considerabl e discussio n an d carefu l drafting . 

4. Whil e i t is , o f course , fo r Minister s t o decid e ho w the y will  wis h t o handl e th e relevan t 
Agenda item , th e Secretaria t propose s tha t th e questio n b e addresse d i n th e firs t instanc e b y 
Senior Official s whe n the y mee t o n th e ev e o f th e Colomb o Meeting . 

5. Accompanyin g th e Report , fo r th e informatio n o f Ministers , i s a  cop y o f th e 
uncorrected Draf t Summar y Recor d o f th e Novembe r Meeting . Onc e delegation s fro m tha t 
Meeting hav e responde d t o th e Draft , th e fina l Repor t wil l b e printed . W e woul d emphasis e 
that i t wa s prepare d b y th e Secretaria t an d ha s no t ye t bee n th e subjec t o f commen t b y 
delegates. [Not e :  Th e Repor t ha s sinc e bee n publishe d separately. ] 

6. Paper s submitte d i n advanc e o f th e Novembe r Meetin g hav e bee n full y circulate d t o 
governments. A  numbe r o f paper s wer e als o mad e availabl e durin g th e Meeting . Thes e 
were circulate d t o al l delegates . Additiona l copie s ar e availabl e fro m th e Secretariat . Th e 
papers i n questio n wer e countr y paper s b y th e government s o f Dominica , Guyana , Hon g 
Kong, Jamaica , Kenya , Papu a Ne w Guinea , St . Vincen t an d th e Grenadines , Seychelles , 
Uganda an d Zimbabwe , a  pape r b y Dr . Torste n Stei n o n th e Europea n experienc e wit h 
extradition, an d a  pape r b y ICPO-INTERPOL . 
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ANNEX T O LMM(83)3 3 

REVIEW O F COMMONWEALT H EXTRADITIO N ARRANGEMENT S 

A Repor t prepare d b y th e HON . TA N BOO K TEI K 
Attorney-General o f Singapore , a s Chairma n o f th e 
Meeting t o Revie w Commonwealt h Extraditio n 
Arrangements hel d a t Marlboroug h House , 22-2 6 
November 198 2 

Summary 

A Meetin g wa s hel d a t Marlboroug h Hous e fro m 22-2 6 Novembe r 198 2 t o revie w i n detai l 
the operatio n o f th e 196 6 Commonwealt h Schem e Relatin g t o th e Renditio n o f Fugitiv e 
Offenders. Th e Meeting , attende d b y representative s o f thirt y si x Commonwealt h 
jurisdictions, agree d wit h th e vie w expresse d b y La w Minister s a t th e Barbado s Meetin g i n 
1980 tha t th e Schem e ha d worke d wel l durin g th e pas t fourtee n years , an d als o agreed , i n 
broad terms , wit h th e vie w expresse d a t tha t sam e Meetin g tha t certai n aspect s o f th e 
Scheme migh t b e improved . 

2. Th e genera l approac h o f th e Meeting , an d a  summar y o f it s mai n recommendations , ar e 
contained i n th e Communique , annexe d t o thi s Repor t a s Appendi x A . 

3 . Th e meetin g adopte d a  numbe r o f specifi c recommendation s fo r th e amendmen t o f th e 
1966 Scheme . Th e Schem e a s amende d (wit h th e propose d addition s show n a s underlined ) i s 
annexed t o thi s Repor t a s Appendi x B . 

4. La w Minister s ar e invite d t o receiv e thi s Repor t an d t o conside r it s recommendations . 

5. Th e genera l an d specifi c recommendations , togethe r wit h a n explantor y commentary , ar e 
set ou t i n th e bod y o f thi s Report , a s follows : 

(a) Reciprocit y o f Designation s 

(b) Provisiona l warrant s o f arres t -  INTERPO L notice s 

(c) Scop e o f returnabl e offences , includin g fisca l offence s 

(d) Righ t o f revie w o f committa l proceeding s by , o r 
on behal f of , requestin g government s 

(e) Circumstance s precludin g retur n 

(f) Specification s o f th e offenc e i n th e law s o f th e 
requesting an d requeste d State s (th e "doubl e 
criminality rule" ) 3 2 -  3 5 

(g) Prosecution , o r re-extradition , afte r retur n fo r 
additional offence s (th e specialit y rule ) 3 6 -  4 2 

(h) Th e deat h penalt y 4 3 -  4 5 

(i) Retur n b y consen t 4 6 -  4 8 

(j) Politica l offence s an d terroris m 4 9 -  5 4 

Introductory 

6. I n 1966 , th e Commonwealt h Schem e Relatin g t o th e Renditio n o f Fugitiv e Offender s wa s 
agreed a t a  Meetin g o f Commonwealt h La w Minister s hel d i n London . In  1979 , it s operatio n 
was discusse d i n a  pape r prepare d b y Professo r I .A . Shearer , whic h wa s circulate d t o 
Governments. Th e pape r wa s revise d i n th e ligh t o f preliminar y view s expresse d b y som e 
Governments, an d forme d th e basi s fo r discussio n a t th e 198 0 Meetin g o f Commonwealt h 
Law Minister s a t Barbados . Professo r Sheare r the n furthe r refine d th e pape r int o a 
Consultative Document , takin g int o accoun t view s expresse d i n Barbados , an d mad e specifi c 
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proposals fo r th e amendmen t o f th e 196 6 Schem e fo r consideratio n a t th e Meetin g o f 
delegates hel d a t Marlboroug h Hous e o n 22-2 6 Novembe r 1982 . 

7. Befor e reportin g o n th e 198 2 proposals , i t migh t b e helpfu l briefl y t o trac e th e history , 
and t o discus s th e status , o f th e Scheme . Th e draf t Schem e whic h wa s place d befor e th e 
1966 Londo n Meetin g stemme d fro m a  memorandu m circulate d b y th e Britis h Governmen t i n 
May 1964 , whic h recognise d tha t th e Imperia l Fugitiv e Offender s Act , 1881 , wa s outmode d 
in vie w o f th e constitutiona l change s whic h ha d occurre d sinc e i t wa s enacted . Althoug h a s 
the Commonwealt h evolved , practic e unde r th e Ac t ha d assume d mor e th e characte r o f a 
particular la w o f extradition , i t di d no t includ e som e o f th e rule s normall y adopte d i n 
general internationa l la w t o safeguar d th e interest s o f a  fugitive . Th e respons e t o th e 196 4 
memorandum indicate d agreemen t tha t furthe r discussion s woul d b e helpful . A t thes e 
discussions, whic h too k plac e i n Canberr a i n th e followin g year , i t wa s decide d tha t a  draf t 
Scheme shoul d b e produce d fo r consideratio n a t a  futur e meeting . Thi s meetin g wa s hel d i n 
London i n 1966 . 

8. Th e understandin g tha t acceptanc e o f th e Schem e woul d signif y n o mor e tha n tha t 
Commonwealth government s ha d agree d upo n genera l principle s whic h the y woul d follo w i n 
the cours e o f draftin g thei r ow n legislation , wa s reflecte d i n th e relevan t paragraph s o f th e 
Communique issue d a t th e conclusio n o f th e Londo n Meeting , whic h wer e i n th e followin g 
terms: 

"The Meetin g considere d tha t Commonwealt h extraditio n arrangement s shoul d b e use d 
upon reciprocit y an d substantiall y unifor m legislatio n incorporatin g certai n feature s 
commonly foun d i n extraditio n treaties , e .g . a  lis t o f returnabl e offences , th e 
establishment o f a  prim a faci e cas e befor e return , an d restriction s o n th e retur n o f 
political offenders. " 

"The Meetin g accordingl y formulate d a  Schem e settin g ou t principle s whic h coul d for m 
the basi s o f legislatio n withi n th e Commonwealt h an d recommende d tha t effec t shoul d b e 
given t o th e Schem e i n eac h Commonwealt h country. " 

9. Sinc e 1966 , man y Commonwealt h jurisdiction s hav e enacte d legislatio n implementin g th e 
Scheme. Severa l hav e draw n upo n certai n internationa l convention s whe n drawin g up , o r 
amending, thei r relevan t statutes . Others , whil e no t adoptin g th e Schem e a s suc h b y thei r 
legislation, hav e i n forc e statute s whic h partiall y compl y wit h i t . Others , still , ar e o n th e 
point o f introducin g legislatio n o n th e topic . 

10. It  wa s fel t that , som e fourtee n year s afte r th e introductio n o f th e Scheme , i t woul d b e 
useful t o revie w it s provision s t o se e whethe r subsequen t experienc e an d development s 
suggested i t shoul d b e modified . Th e Commonwealt h Secretaria t therefor e commissione d 
Professor Sheare r t o prepar e a  Discussio n Pape r fo r thi s purpose . 198 0 Meetin g o f 
Commonwealth La w Minister s i n Barbado s considere d an d commended , Professo r Shearer' s 
paper. I t recognise d tha t th e matte r wa s o f grea t importance , an d Minister s wer e 
concerned t o ensur e tha t Commonwealt h arrangement s i n thi s fiel d worke d fairly , 
effectively, an d efficiently . 

11. I n thei r Barbado s Communiqu e o f 1980 , La w Minister s expresse d th e vie w tha t a  numbe r 
of matter s calle d fo r attention , an d the y invite d th e Commonwealt h Secretaria t t o prepar e 
proposals fo r amendment s t o th e Schem e s o tha t thes e migh t b e agree d eithe r before , o r at , 
the nex t Commonwealt h La w Ministers ' Meeting . Thi s wa s don e fo r th e Secretaria t b y 
Professor Sheare r whos e Consultativ e Documen t wa s considere d b y delegate s a t th e specia l 
Meeting t o Revie w Commonwealt h Extraditio n Arrangements , hel d i n Londo n o n 22-2 6 
November 1982 . 

12. Writte n comment s o r submission s wer e mad e o n Professo r Shearer' s Discussio n Pape r 
prior t o th e Barbado s Meetin g b y th e Government s o f Australia , Barbados , Jamaica , 
Lesotho, Nauru , Sr i Lanka , an d Uganda . Paper s wer e als o submitte d before , o r at , th e 
1982 Revie w Meeting , b y Barbados , Cyprus , Dominica , Fiji , Ghana , Guyana , Hon g Kong , 
Jamaica, Kenya , Malaysia , Papu a Ne w Guinea , St . Vincen t an d th e Grenadines , Seychelles , 
Sri Lanka , Trinida d an d Tobago , Ugand a an d Zimbabwe . 

13. A t th e invitatio n o f th e Commonwealt h Secretariat , i n vie w o f th e proposa l concernin g 
the recognitio n o f th e rol e o f th e Internationa l Crimina l Polic e Organisatio n i n extradition , a 
representative o f ICPO-INTERPO L wa s presen t a t th e Meeting . I n vie w als o o f th e 
experience o f th e Membe r State s o f th e Counci l o f Europ e i n th e operatio n o f th e Europea n 
Extradition Convention , 1957 , som e o f th e feature s o f whic h ha d bee n incorporate d i n th e 
1966 Commonwealt h Scheme , Dr . Torste n Stei n o f th e Ma x Planc k Institut e fo r 
Comparative Publi c La w an d Internationa l Law , Heidelberg , wa s invite d b y th e Secretaria t 
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to presen t a  pape r an d atten d th e Meetin g a s a n additiona l consultant . 

14. Th e Meetin g unanimousl y electe d th e Attorney-Genera l o f Singapore , th e Hon . Ta n Boo n 
Teik, a s it s Chairman . 

15. Th e followin g agend a wa s adopte d b y th e meeting : 

(a) Whether , an d i n wha t form , reciprocit y o f designation s shoul d b e require d unde r 
the Commonwealt h Extraditio n Schem e 

(b) INTERPO L 'Re d Notices ' 

(c) Returnabl e offence s 

(d) Appeal s b y requestin g government s agains t discharg e o f fugitive s 

(e) Circumstance s precludin g retur n 

(f) Th e doubl e criminalit y rul e 

(g) Prosecutio n fo r additiona l offence s afte r retur n 

(h) Th e deat h penalt y 

(i) Retur n b y consen t 

(j) Politica l offence s an d terroris m 

(k) Cost s 

(1) Lega l ai d 

(m) An y othe r specifi c item s 

16. N o furthe r specifi c proposal s wer e pu t forwar d unde r ite m (m) , bu t Keny a gav e notic e 
that i t wishe d t o raise , fo r genera l discussion , th e questio n o f th e prim a faci e cas e a s a 
requirement fo r committa l i n extraditio n cases . 

Reciprocity o f Designation s 

17. Th e 196 6 Schem e wa s designe d t o replac e th e Imperia l Fugitiv e Offender s Act , 1881 . 
The 188 1 Ac t applie d b y paramoun t forc e t o al l th e Britis h dominions , an d wa s continue d i n 
most Commonwealt h countrie s afte r independenc e a s par t o f th e receive d bod y o f statut e 
law. Ther e wa s thu s n o questio n o f selectiv e applicatio n o f tha t Ac t betwee n th e differen t 
parts o f th e Commonwealth , excep t tha t unde r Par t I I o f th e Ac t o f 188 1 provisio n wa s 
made fo r simplifie d extraditio n procedure s a s betwee n certai n neighbourin g territorie s 
designated b y Orde r i n Council . Thi s latte r facilit y wa s preserve d i n a n appropriatel y 
modified for m i n Claus e 16(a ) o f th e 196 6 Scheme . 

18. Th e 196 6 La w Ministers ' Meetin g considere d bu t rejecte d th e suggestio n tha t th e 
Commonwealth Extraditio n Schem e shoul d b e formalise d i n a  multilatera l convention . Tha t 
Meeting instea d agree d wit h th e Britis h proposa l tha t th e Schem e shoul d tak e th e for m o f a n 
agreed se t o f recommendation s fo r legislativ e implementatio n b y eac h government . A s Mr . 
Dick Taverne , QC , pu t th e poin t o n behal f o f th e Britis h Government , i t ha d no t s o fa r 
been th e practic e fo r Commonwealt h agreement s t o tak e th e for m o f treatie s o r forma l 
conventions, whic h woul d requir e registratio n wit h th e Unite d Nations . I t wa s hope d tha t 
the Meetin g woul d agre e t o mak e fir m recommendation s t o Government s t o enac t legislatio n 
on th e principle s o f th e Scheme , whic h wer e designate d t o operat e b y wa y o f reciprocity . 
It wa s suggeste d b y Jamaic a a t th e 198 2 Meetin g tha t th e tim e migh t hav e arrive d fo r 
Commonwealth arrangement s t o b e embodie d i n a  multilatera l treaty , an d tha t thi s woul d 
also assis t i n overcomin g problem s wit h designations . Th e suggestion , however , wa s no t 
supported b y othe r delegates . 

19. Reciprocit y wa s reflecte d i n th e 196 6 Schem e i n tw o ways . First , i n Claus e 1  i t wa s 
stated tha t "th e genera l provision s se t ou t i n thi s Schem e wil l gover n th e retur n o f a  perso n 
from on e par t o f th e Commonwealth , i n whic h h e i s found , t o anothe r par t thereof , i n 
which h e i s accuse d o f a n offence. " I n th e Communiqu e date d 4  Ma y 1966 , i t wa s state d 
that "th e Meetin g accordingl y formulate d a  Schem e settin g ou t principle s whic h coul d for m 
the basi s o f legislatio n withi n th e Commonwealt h an d recommende d tha t effec t shoul d b e 

418 



given t o th e Schem e i n eac h Commonwealt h country. " Secondly , i t wa s recognise d tha t no t 
all Commonwealt h countrie s woul d b e abl e t o mov e immediatel y t o th e passag e o f th e 
recommended legislation . Hence , Claus e 1 6 o f th e Schem e provide d tha t "nothin g i n thi s 
Scheme shal l prevent. . . (b ) th e applicatio n o f th e Schem e wit h modification s b y an y par t o f 
the Commonwealt h i n relatio n t o an y othe r par t whic h ha s no t brough t clause s 1  t o 1 5 full y 
into effect. " 

20. Nothin g i n th e 196 6 Schem e suggeste d an y intentio n tha t th e Scheme , a s a  whole , b e 
selectively applied , a s thoug h b y a  syste m o f interlockin g bilatera l arrangements . I n 
practice, however , thi s ha s becom e th e cas e fo r som e Commonwealt h countries , whic h hav e 
designated onl y certai n othe r Commonwealt h countrie s unde r thei r legislation , omittin g other s 
which hav e adopte d th e 196 6 Scheme , o r t o whic h th e legislatio n coul d b e applie d wit h th e 
modifications envisage d b y Claus e 16(b) . I n par t thi s disappointmen t o f th e hop e tha t th e 
Scheme woul d achiev e universa l applicatio n throughou t th e Commonwealt h ha s resulte d fro m 
inertia, wher e th e relevan t legislatio n require s tha t designatio n b e mad e b y Orde r i n 
Council, o r simila r method s o f proclamation . Attentio n wa s draw n a t th e 198 2 Meetin g t o 
the Commonwealt h Countrie s Ac t o f Barbado s an d Ne w Zealand , whic h offere d a n 
alternative an d simple r mode l o f applicatio n o f legislatio n t o Commonwealt h countries . 

21. Th e 198 2 Meetin g accepte d th e suggestio n mad e i n th e Consultativ e Documen t tha t n o 
amendment t o th e Schem e itsel f wa s desirabl e t o remed y it s incomplet e applicatio n i n 
practice. T o amen d th e Schem e i n suc h a  wa y a s explicitl y t o exclud e selectiv e applicatio n 
of th e Schem e seeme d undesirabl e a s a n implicatio n o f infringemen t o f th e sovereig n 
legislative independenc e o f eac h Membe r country . O n th e othe r hand , ther e wa s genera l 
agreement a t th e Meetin g tha t bureaucrati c inerti a accounte d fo r a  goo d dea l o f th e presen t 
incompleteness o f application , wit h consequen t "saf e havens " fo r fugitives , an d recognitio n 
of th e desirabilit y tha t urgen t consideratio n b e give n a t th e governmenta l leve l i n eac h 
Member countr y t o th e desirabilit y o f applyin g th e Schem e t o othe r Membe r countrie s (wit h 
such modifications , envisage d b y Claus e 16 , a s migh t b e necessary ) withou t precondition s a s 
to bilateria l assurance s o f reciprocity . 

22. Th e Meeting' s conclusio n o n thi s questio n wa s expresse d i n the . Fina l Communique , 
paragraph 5  (se e Appendi x A) , whic h "urge d government s collectivel y t o conside r whether , 
in respec t o f thei r ow n jurisdictions , the y migh t b e prepare d t o appl y th e Schem e broadl y t o 
other Commonwealt h Members , withou t waitin g fo r assurance s o f reciprocity . Ther e wa s a 
general feelin g tha t government s woul d no t wis h t o appea r t o b e actin g selectivel y withi n 
the Commonwealt h association. " 

Provisional Warran t o f Arres t -  INTERPO L Notice s 

23. Unde r Claus e 4  o f th e 196 6 Scheme , wher e a  fugitiv e i s suspecte d o f bein g in , o r o n 
his wa y to , anothe r par t o f th e Commonwealth , th e competen t judicia l authorit y i n th e 
latter par t ma y issu e a  provisiona l warran t o f arres t "o n suc h informatio n an d unde r suc h 
circumstances a s would , i n tha t authority' s opinion , justif y th e issu e o f a  warran t i f th e 
returnable offenc e o f whic h th e fugitiv e i s accuse d ha d bee n a n offenc e committe d withi n 
that authority' s jurisdiction. " Th e meetin g agree d tha t n o particula r difficult y ha d bee n 
encountered i n practic e i n th e matte r o f provisiona l warrants , bu t tha t though t shoul d b e 
given t o th e questio n o f givin g status , eithe r i n th e Scheme , o r i n nationa l legislation , t o 
the internationa l circulation s ("Re d Notices" ) o f th e Internationa l Crimina l Polic e 
Organisation (INTERPOL) . Thes e circulation s indicat e tha t a n arres t warran t ha s bee n 
issued i n a  country , tha t th e requestin g authoritie s o f tha t countr y guarante e tha t arres t wil l 
be followe d b y a  forma l reques t fo r extradition , an d tha t th e Secretary-Genera l o f 
INTERPOL i s satisfie d tha t ther e i s n o reaso n t o believ e tha t th e fugitiv e i s wante d fo r 
political, military , racial , o r religiou s reasons . 

24. A  detaile d presentatio n o n th e procedure s an d safeguard s applie d b y INTERPO L wa s 
given t o th e meetin g b y it s Deput y Chie f o f th e Genera l an d Researc h Studie s Division , Dr . 
K.S. Karunatilleke . Th e meetin g als o note d tha t referenc e wa s mad e t o th e statu s o f 
INTERPOL circulation s i n th e Europea n Extraditio n Convention , 1957 . I t wa s agree d that , 
although th e presen t provision s o f law s i n Commonwealt h countrie s justifyin g th e issu e o f a 
provisional warran t o f arres t wer e probabl y wid e enough , i n mos t cases , t o allo w informatio n 
provided throug h INTERPO L channel s t o b e take n int o account , i t woul d b e desirabl e t o 
recognise th e importanc e o f th e facilitie s provide d b y INTERPOL  i n securin g th e speed y 
apprehension o f fugitive s b y includin g a n expres s referenc e i n th e Scheme . 

25. Th e meetin g accordingl y recommende d th e additio n t o th e presen t claus e 4(1 ) o f th e 
words: 

"and fo r th e purpos e o f thi s paragraph , informatio n containe d i n a n internationa l notic e 
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issued b y th e Internationa l Crimina l Polic e Organisatio n (INTERPOL ) i n respec t o f a 
fugitive ma y b e considere d b y th e authority , eithe r alon e o r wit h othe r information , i n 
deciding whethe r a  provisiona l warran t shoul d b e issue d fo r th e arres t o f tha t fugitive. " 

Scope o f Returnabl e Offence s 

26. Th e offence s t o whic h th e Schem e presentl y applie s ar e se t ou t i n Anne x 1  t o th e 
Scheme. N o perso n ma y b e extradite d excep t fo r a  returnabl e offenc e a s describe d i n th e 
Annex an d punishabl e i n th e requestin g countr y b y imprisonmen t fo r twelv e month s o r b y a 
greater penalty . 

27. Th e Meetin g considere d tw o distinc t question s arisin g fro m th e presen t scop e o f 
returnable offences . Th e firs t wa s whethe r referenc e shoul d b e include d i n th e lis t t o 
offences create d b y multilatera l internationa l conventions , suc h a s crime s i n relatio n t o 
aircraft, an d internationall y protecte d persons . I t wa s pointe d ou t tha t th e obligatio n t o 
extradite fo r suc h offence s aros e fro m th e contractua l obligation s assume d unde r th e relevan t 
Convention itself . Bu t sinc e th e Commonwealt h Schem e i s ofte n considere d tha t th e Schem e 
ought, fo r th e sak e o f completeness , t o includ e a n "open-ended " referenc e t o suc h offence s 
so a s t o ensur e tha t n o ga p wa s disclosed . I t wa s furthe r considere d that , reflectiv e o f th e 
reciprocity principle s underlyin g th e Scheme , th e inclusio n o f offence s unde r internationa l 
conventions shoul d b e onl y o f thos e t o whic h bot h th e requeste d an d th e requestin g countrie s 
were parties . Th e meetin g therefor e recommende d tha t t o Anne x 1  o f th e Schem e b e adde d 
a ne w paragrap h C  a s follows: -

"C. Extraditio n offence s establishe d unde r multilatera l internationa l convention s t o 
which bot h th e requestin g an d th e requeste d part s o f th e Commonwealt h ar e parties. " 

28. Th e secon d questio n raise d concerne d th e possibilit y o f widenin g th e scop e o f returnabl e 
offences t o includ e a  numbe r whic h ha d no t previousl y bee n covered . Th e Canadia n Bill , 
for example , propose d tha t certai n offence s agains t th e administratio n o f justice , escap e 
from custody , publi c disorder , an d offence s agains t firearm s an d nuclea r safet y law s b e 
made extraditable . Som e countrie s als o considere d tha t incom e ta x evasio n an d othe r 
offences o f a  fisca l characte r ough t t o b e extraditable . Th e Meetin g discusse d th e 
desirability o f th e inclusio n o f thes e items , an d althoug h ther e wa s agreemen t tha t crime s o f 
a purel y fisca l characte r nee d no t necessarily , i n principle , b e non-extraditable , ther e wa s 
no consensu s a s t o th e particula r additiona l offence s whic h ough t t o b e mad e extraditable . 

29. I t wa s recalle d that , a t th e 196 6 Meeting , th e specifi c enumeratio n o f offence s wa s 
preferred, a s a  model , t o th e Europea n formul a o f specifyin g offence s onl y b y wa y o f 
punishability b y a  certai n degre e o f severity . S o fa r a s non-fisca l offence s wer e concerned , 
it wa s though t tha t a t thi s stag e th e tw o approache s migh t b e combined , b y retainin g th e 
present lis t bu t addin g a n "open-ended " formul a allowin g additiona l offence s t o b e include d 
on th e basi s o f reciprocit y betwee n requestin g an d requeste d States . 

30. S o fa r a s fisca l offence s wer e concerned , i t wa s pointe d ou t tha t a  certai n degre e o f 
caution wa s eviden t i n othe r internationa l convention s o n extradition . I n th e Europea n 
Convention, fisca l offence s wer e extraditabl e onl y b y specia l agreemen t a s betwee n th e 
parties. I t wa s considere d b y th e Meeting , afte r som e discussion , tha t a  similarl y flexibl e 
approach shoul d b e adopte d b y th e Commonwealth , leavin g i t t o eac h Membe r countr y t o 
decide fo r itsel f whic h fisca l offence s shoul d b e extraditable , an d permittin g extraditio n fo r 
such offence s t o tak e plac e a s betwee n i t an d othe r Commonwealt h countrie s whos e law s 
provided similarly . Sinc e th e approac h i n thi s regar d wa s th e sam e a s tha t decide d fo r 
opening th e lis t t o othe r offence s generally , i t wa s decide d t o combin e bot h decision s i n th e 
one comprehensiv e formula , a s follows : 

"D. Offence s no t describe d i n paragraph s A , B , o r C , bu t whic h ar e returnabl e unde r 
the la w o f th e requeste d par t o f th e Commonwealth , notwithstandin g tha t an y suc h 
offences ar e o f a  purel y fisca l character. " 

Appeals B y Requestin g Government s 

31. Th e 196 6 Schem e provide s i n Claus e 8  fo r revie w o f a  committa l orde r fo r extraditio n 
by wa y o f habea s corpu s o r lik e process . N o correspondin g righ t i s give n unde r th e Schem e 
to requestin g countrie s (o r th e authoritie s actin g o n thei r behalf ) t o a  revie w o f decision s 
not t o commi t fo r extradition . Whethe r suc h a  righ t migh t exis t b y wa y o f certiorari , 
mandamus, o r othe r simila r processe s i s doubtful , an d ha s bee n th e subjec t o f conflictin g 
judicial decision s i n Commonwealt h jurisdictions . 
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32. A  proposa l wa s mad e i n th e Consultativ e Documen t tha t a  clea r righ t o f revie w o n 
behalf o f requestin g government s b e include d i n th e Scheme , extendin g no t onl y t o question s 
of la w bu t als o t o th e weigh t o f th e evidence . Th e Meetin g note d tha t th e Canadia n Bil l o f 
1979 ha d provide d fo r a  righ t o f revie w b y requestin g government s limite d t o question s o f 
law, an d opinio n wa s divide d a s t o th e desirabilit y o f extendin g th e righ t t o question s o f 
fact. Th e delegat e o f Indi a pointe d ou t that , i n som e jurisdictions , th e requestin g 
government wa s no t a  forma l part y t o th e proceeding s resultin g fro m it s request , an d tha t 
the propose d additio n coul d no t b e pu t i n th e for m o f a  "righ t o f appea l b y requestin g 
governments". I n reply , i t wa s state d tha t th e exac t wordin g o f th e Schem e wa s i n an y 
event no t binding ; th e principle s o f th e Schem e wer e rathe r t o b e looke d to , whic h migh t 
require varie d translatio n i n legislativ e implementatio n t o accor d wit h th e particula r 
circumstances o f loca l institution s an d laws . 

33. I n vie w o f th e specia l nee d fo r loca l adaptatio n o f suc h provision s a s claus e 8 , an d th e 
absence o f a  consensu s a s t o whethe r th e righ t o f revie w b y requestin g government s shoul d 
extend t o bot h question s o f la w an d question s o f fact , th e Meetin g decide d t o adop t a 
formula whic h woul d leav e thes e matter s t o th e legislativ e discretio n o f eac h Member . I t 
therefore agree d tha t th e followin g paragrap h shoul d b e adde d t o claus e 8  o f th e Scheme : 

"(2) I t wil l b e provide d tha t a n applicatio n ma y b e mad e b y o r o n behal f o f th e 
government o f th e requestin g par t o f th e Commonwealt h fo r revie w o f th e decisio n o f 
the competen t judicia l authorit y i n committa l proceedings. " 

Circumstances Precludin g Retur n 

34. Th e Imperia l Ac t o f 188 1 ha d provide d fo r genera l ground s o n whic h th e retur n o f th e 
fugitive migh t b e refused . Thes e ground s wer e triviality , lac k o f goo d fait h o n th e par t o f 
the requestin g authorities , o r "otherwise " wher e i t woul d b e "unjust , o r oppressive , o r to o 
severe a  punishmen t t o retur n th e fugitive" . I n 196 6 i t wa s considere d tha t thes e ground s 
should b e mad e mor e specifi c i n vie w o f th e difficult y tha t ha d bee n encountere d i n 
interpreting th e wor d "otherwise" , an d als o i n vie w o f th e fac t tha t politica l offence s wer e 
now t o b e excepte d fro m th e operatio n o f th e Scheme . Case s unde r th e 196 7 U K Ac t 
implementing th e Scheme , however , showe d tha t doubt s stil l remaine d a s t o wha t 
circumstances shoul d b e take n int o account , an d criticis m ha d bee n directe d a t th e Scheme , 
in thi s respect , fo r bein g to o restrictive . 

35. Th e Meetin g agree d tha t th e claus e shoul d b e reworde d s o tha t a  greate r degre e o f 
discretion shoul d b e allowe d i n th e consideratio n o f circumstance s precludin g return . I t wa s 
also agree d tha t th e word s "unde r whic h th e offenc e wa s committed " i n th e phras e "i t 
would, havin g regar d t o al l th e circumstance s unde r whic h th e offenc e wa s committed , b e 
unjust, o r oppressiv e o r to o sever e a  punishment " wer e unnecessaril y restrictiv e als o an d 
should b e omitted . 

36. Accordingl y th e Meetin g agree d t o ad d a  ne w paragrap h (d ) t o existin g paragrap h (3 ) o f 
clause 9 , reading: -

"or, (d ) an y othe r sufficien t cause " 

and t o rewor d th e continuatio n o f paragrap h 3  a s follows: -

"it would , havin g regar d t o al l th e circumstance s b e unjus t o r oppressiv e o r to o sever e 
a punishmen t t o retur n th e fugitiv e or , a s th e cas e ma y be , t o retur n hi m befor e th e 
expiry o f a  perio d specifie d b y tha t authority. " 

The Doubl e Criminalit y Rul e 

37. Th e doubl e criminalit y rul e i s a  fundamenta l rul e o f extraditio n an d find s expressio n i n 
the Schem e i n claus e 10 , whic h provide s tha t "th e retur n o f a  fugitiv e offende r wil l eithe r 
be preclude d b y la w o r b e subjec t t o refusa l b y th e competen t executiv e authorit y i f th e 
facts o n whic h th e reques t fo r hi s retur n i s grounde d d o no t constitut e a n offenc e unde r th e 
law o f th e countr y o r territor y i n whic h h e i s found. " 

38. Th e difficult y encountere d wit h thi s rul e sinc e 196 6 derive d no t fro m th e Schem e itsel f 
but fro m th e draftsmanshi p o f sectio n 3(1 ) o f th e Unite d Kingdo m Fugitiv e Offender s Act , 
1967, whic h implemente d claus e 1 0 o f th e Scheme . Thi s sectio n ha d th e effec t o f requirin g 
the element s constitutin g th e offenc e fo r whic h extraditio n wa s requeste d t o b e th e sam e i n 
the law s o f bot h th e requestin g an d th e requeste d States , instea d o f lookin g t o th e fact s o f 
which th e fugitiv e wa s accused . Th e resul t o f thi s section , whic h ha d bee n copie d i n som e 
other Commonwealt h jurisdictions , ha d bee n t o mak e Commonwealt h extraditio n mor e 
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exacting, i n thi s respect , tha n extraditio n wit h non-Commonwealt h countrie s unde r treaties , 
and t o lea d t o suc h unmeritoriou s discharg e o f fugitive s a s i n th e cas e o f R . v . Brixto n 
Prison, e x part e Gardne r [1968 ] 2  Q.B . 399 . 

39. Th e Meetin g unanimousl y agree d tha t th e Unite d Kingdo m provisio n wa s a n unfortunat e 
translation o f claus e 1 0 int o legislativ e term s an d tha t it s emulatio n wa s undesirable . 
Attention wa s draw n t o suc h alternativ e an d preferabl e offenc e a s "a n offence , howeve r 
described, that , i f committe d i n Canada , o r withi n Canadia n jurisdiction , woul d b e on e o f 
the crime s describe d i n Schedul e 1. " 

40. Sinc e th e faul t la y no t i n th e Schem e itsel f bu t i n particula r nationa l legislatio n base d 
on th e Scheme , n o proposa l fo r amendmen t wa s adopte d b y th e Meeting . I t wa s agreed , 
however, tha t th e view s o f th e Meetin g o n thi s poin t shoul d b e reflecte d i n th e 
Communique, whic h accordingl y contained , i n paragrap h 9 , th e not e tha t -

"The Meetin g als o recognise d tha t th e doubl e criminalit y requiremen t a s expresse d i n 
some nationa l legislatio n wa s unsatisfactory , bu t tha t th e faul t di d no t li e wit h th e 
Scheme. Thos e government s wh o ha d followe d th e preceden t i n questio n wer e invite d t o 
look a t thei r legislatio n wit h a  vie w t o meetin g th e difficultie s arisin g i n Gardner' s 
case." 

The Specialit y Rul e 

41. Th e specialit y rul e i s a n importan t genera l rul e o f extraditio n law , whic h wa s 
incorporated int o intra-Commonwealt h practic e fo r th e firs t tim e b y th e 196 6 scheme . Th e 
rule uphold s thre e importan t principles . First , i t protect s th e allege d fugitiv e fro m havin g 
to fac e charge s afte r retur n o f whic h h e ha s ha d insufficien t notice , an d o f whic h n o prim a 
facie cas e o f guil t ha s bee n mad e ou t befor e th e judicia l authoritie s o f th e requeste d 
country. Secondly , i t reinforce s bot h th e doubl e criminalit y rul e an d th e rul e prohibitin g 
extradition fo r politica l offences , ensurin g tha t suc h offence s canno t b e charge d afte r 
surrender. Thirdly , i t protect s fro m abus e th e lega l processe s o f th e requeste d countr y 
which i s calle d upo n i n extraditio n t o surrende r it s persona l jurisdictio n over , an d protectio n 
of, th e accuse d fugitive . 

42. I n approachin g propose d modification s o f thi s rule , arisin g ou t o f particula r problem s 
which variou s countrie s ha d encountere d unde r th e Scheme , th e Meetin g wa s consciou s o f th e 
degree o f car e neede d t o ensur e tha t th e basi c protectio n o f th e right s o f th e fugitive , 
secured unde r th e principle , wa s no t substantiall y diminished . 

43. A  mino r modification , propose d b y Uganda , wa s readil y accepte d b y th e Meeting . Thi s 
was t o remov e th e undul y restrictiv e word s i n claus e 13(1 ) whic h require d tha t th e fugitiv e 
be afforde d a n opportunit y "o f goin g bac k t o th e firs t mentione d part " [ i . e . th e originall y 
requested par t o f th e Commonwealth ] befor e bein g prosecute d fo r offence s othe r tha n thos e 
for whic h h e ha d bee n extradited . I t wa s pointe d ou t tha t th e principl e require d onl y tha t 
the fugitiv e b e give n a n opportunit y t o leav e th e prosecutin g country , an d th e Meetin g 
agreed t o th e substitutio n o f th e word s :-

"of leavin g th e secon d mentione d part . " 

44. Th e majo r proble m encountere d i n th e workin g o f th e Schem e arisin g fro m th e specialit y 
rule wa s o f dela y o r refusa l o f consen t t o th e prosecutio n afte r retur n fo r offence s othe r 
than thos e fo r whic h extraditio n ha d bee n granted . I t wa s no t a n uncommo n experienc e tha t 
additional offence s cam e t o ligh t onl y afte r return , although , a s som e pointe d ou t a t th e 
Meeting, lac k o f diligenc e coul d als o b e a  facto r i n som e cases . Th e wordin g o f th e 
present Scheme , i n claus e 13(2) , allowe d request s fo r consen t onl y i n respec t o f " a 
returnable offenc e o f th e sam e natur e a s th e offenc e fo r whic h h e wa s returned" , whic h wa s 
generally fel t t o b e undul y restrictive . O n th e othe r hand , i f th e consen t provision s wer e 
to b e widene d t o includ e an y returnabl e offence , an d thu s t o includ e offence s whic h migh t 
have nothin g t o d o wit h th e fact s prove d i n th e earlie r extraditio n proceedings , th e 
requested countr y migh t wis h t o b e satisfie d tha t a  prim a faci e cas e wa s mad e ou t befor e 
giving consent . 

45. Accordingl y i t wa s agree d that , i n paragrap h (2 ) o f claus e 13 , th e word s " a returnabl e 
offence o f th e sam e natur e a s th e offenc e fo r whic h h e wa s returned " b e delete d an d 
replaced by: -

"any returnabl e offence" , 

and tha t a  ne w paragraph , t o b e numbere d (3 ) , b e adde d t o claus e 1 3 reading : 
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"When considerin g a  reques t fo r consen t unde r paragrap h (2 ) th e executiv e authorit y o f 
the requeste d par t o f th e Commonwealt h ma y cal l fo r suc h particular s a s i t ma y requir e 
in orde r tha t i t ma y b e satisfie d tha t suc h reques t i s otherwis e consisten t wit h th e 
principles o f thi s Scheme , an d shal l no t unreasonabl y withhol d consent ; bu t wher e i n th e 
opinion o f th e requeste d par t o f th e Commonwealt h i t appear s that , o n th e fact s know n 
to th e requestin g par t o f th e Commonwealt h a t th e tim e o f th e origina l applicatio n fo r 
return o f th e fugitiv e offender , applicatio n shoul d hav e bee n mad e i n respec t o f suc h 
offence a t tha t t ime , tha t fac t ma y constitut e a  groun d fo r refusal. " 

46. A  consequenc e o f th e re-orderin g o f paragraph s i n claus e 1 3 wa s t o dra w attentio n t o 
the nee d t o re-draf t th e presen t paragrap h (3) , dealin g wit h re-extraditio n t o thir d 
countries, mor e felicitously , an d t o impos e th e sam e condition s o n re-extraditio n a s wer e 
now t o b e impose d o n consen t t o prosecution . Accordingly , th e existin g paragrap h (3 ) o f 
clause 1 3 wa s deleted , an d th e followin g ne w paragrap h (4 ) agree d t o b y th e meeting: -

"The requestin g par t o f th e Commonwealt h shal l not , withou t th e consen t o f th e 
requested part , retur n o r surrende r t o anothe r countr y o r territor y a  fugitiv e offende r 
returned t o th e requestin g par t an d sough t b y suc h othe r countr y o r territor y i n respec t 
of an y offenc e committe d prio r t o hi s return ; an d i n considerin g a  reques t unde r thi s 
paragraph th e requeste d par t o f th e Commonwealt h ma y cal l fo r th e particular s referre d 
to i n paragrap h (3 ) an d shal l no t unreasonabl y withhol d consent. " 

47. A  furthe r proble m raise d a t th e Meetin g wa s o f th e ver y commo n occurrenc e tha t a 
person bein g sentence d fo r a  certai n offenc e ask s tha t othe r admitte d offence s b e take n int o 
account i n th e impositio n o f penalty . Th e reques t tha t othe r offence s b e take n int o accoun t 
is mad e onl y afte r convictio n fo r th e originall y charge d offence . Wher e a  perso n ha s bee n 
extradited t o fac e tria l o n tha t offence , muc h tim e coul d elaps e befor e th e necessar y 
consent i s obtaine d fro m th e requeste d Stat e fo r th e takin g int o accoun t o f suc h offences . 
Moreover, wher e th e additiona l offence s whic h th e returne d fugitiv e request s b e take n int o 
account i n sentencin g ar e no t extraditable , n o consen t ca n b e requested . I n thos e 
circumstances i t become s practicall y impossibl e fo r th e fugitiv e "t o wip e th e slat e clean" . 
The Meetin g agree d tha t th e Schem e shoul d accommodat e thi s situation , an d resolve d tha t 
the followin g ne w paragrap h (5)  b e adde d t o claus e 13: -

"Nothing i n thi s claus e shal l preven t a  cour t i n th e requestin g par t o f th e 
Commonwealth fro m takin g int o accoun t a t th e reques t o f th e fugitiv e an y othe r 
offence, whethe r returnabl e o r no t unde r thi s Scheme , fo r th e purpos e o f passin g 
sentence o n a  fugitiv e convicte d o f a n offenc e fo r whic h h e ha s bee n returne d unde r 
this Scheme , wher e th e fugitiv e desire s tha t suc h othe r offence s shal l b e take n int o 
account." 

The Deat h Penalt y 

48. Considerabl e variatio n i n practic e wit h regar d t o th e deat h penalt y exist s amon g 
Commonwealth countries . I n th e draftin g o f th e 196 6 Scheme , i t wa s considere d that , i n 
view o f thes e variations , n o unifor m rul e coul d b e devised . A s a  result , a n optiona l 
provision wa s place d i n Anne x 2  o f th e Schem e allowin g countrie s whic h di d no t carr y ou t 
the deat h penalt y (eithe r a t all , o r i n relatio n t o th e particula r offenc e fo r whic h 
extradition wa s requested ) t o refus e extraditio n wher e suc h a  penalt y migh t b e imposed . I n 
considering refusa l o f extraditio n o n thi s groun d however , countrie s wer e t o hav e regar d "t o 
all th e circumstance s o f th e cas e an d t o an y likelihoo d tha t i f no t returne d (th e fugitive ) 
would b e immun e fro m punishment. " 

49. Th e Meetin g discusse d thes e provision s a t considerabl e length , bu t i n th e en d rejecte d a 
suggestion tha t th e discretio n t o refus e extraditio n o n accoun t o f th e deat h penalt y b e 
removed int o th e bod y o f th e Scheme , sinc e thi s woul d b e see n a s a n attemp t t o elevat e a n 
optional discretio n int o a  rule . O n th e othe r hand , muc h suppor t wa s foun d fo r th e 
suggestion tha t referenc e shoul d b e mad e i n th e provisio n t o th e growin g informa l practic e 
of securin g assurance s fro m requestin g countrie s tha t th e deat h penalty , i f imposed , woul d 
not b e carrie d out . However , a s Jamaic a pointe d out , th e difficult y wit h suc h "assurances " 
was that , i n an y constitutiona l systems , the y coul d no t b e given , sinc e commutatio n o f th e 
death penalt y wa s a  prerogativ e act , th e exercis e o f whic h coul d no t b e assume d o r 
guaranteed. 

50. Th e formul a finall y adopte d b y th e Meetin g appeare d i n a  ne w paragrap h (2 ) t o claus e 1 
of Anne x 2 , a s follows: -

"In determinin g whethe r a  fugitiv e woul d b e likel y t o suffe r th e deat h penalty , th e 
executive authorit y shal l tak e int o accoun t an y representation s whic h th e authoritie s o f 
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the requestin g par t o f th e Commonwealt h ma y mak e wit h regar d t o th e possibilit y tha t 
the deat h penalty , i f imposed , will  no t b e carrie d out . " 

Return B y Consen t 

51. No t infrequentl y a n accuse d fugitive , o n bein g mad e awar e tha t a  warran t fo r hi s arres t 
has bee n issue d t o anothe r countr y an d tha t extraditio n proceeding s ar e t o b e instituted , 
wishes t o retur n t o tha t countr y immediatel y t o fac e trial , o r t o plea d guilty , an d t o waiv e 
formal committa l proceedings . A t presen t th e Schem e doe s no t provid e fo r this ; requeste d 
authorities ar e reluctan t t o accep t th e fugitive' s wor d an d t o allo w hi m t o depar t freely , 
for fea r tha t h e ma y chang e hi s min d an d escap e t o a  thir d country . 

52. Th e Meetin g considere d tha t ther e woul d b e muc h advantag e i n a  ne w provisio n i n th e 
Scheme tha t woul d allo w committa l proceeding s t o b e waived , provide d tha t th e wishe s o f 
the fugitiv e wer e mad e genuinel y freely , an d fo r th e fugitiv e t o b e returne d t o th e 
requesting countr y i n prope r custody . Indi a questione d whethe r admissio n t o bai l pendin g th e 
return ough t t o b e allowe d a s a n option , bu t i t wa s pointe d ou t tha t i n extraditio n case s 
generally thi s wa s a  discretionar y matte r t o b e decide d unde r loca l la w an d practice . A 
point wa s als o raise d whethe r th e specialit y rul e shoul d protec t th e voluntar y returne e afte r 
his return , i n th e sam e wa y a s a n extradite d fugitive . Th e Meetin g decide d tha t th e perso n 
consenting t o retur n shoul d b e give n th e optio n o f waivin g th e specialit y rul e before , bu t no t 
after, return . 

53. Accordingl y th e Meetin g approve d th e followin g ne w clause , t o b e inserte d int o th e 
Scheme a s claus e 5A: -

"(1) A  fugitiv e offende r ma y waiv e committa l proceedings , an d i f satisfie d tha t th e 
fugitive ha s voluntaril y an d wit h a n understandin g o f it s significanc e requeste d suc h 
waiver, th e competen t judicia l authorit y ma y mak e a n orde r b y consen t fo r th e 
committal o f th e fugitiv e offende r t o prison , o r fo r hi s admissio n t o bail , t o wai t 
return. 

(2) Th e competen t executiv e authorit y ma y thereafte r orde r retur n a t an y time , 
notwithstanding th e provision s o f claus e 6  (relatin g t o seekin g habea s corpus) . 

(3) Th e provision s o f claus e 1 3 (relatin g t o th e specialit y rule ) shal l appl y i n relatio n 
to a  fugitiv e offende r returne d unde r thi s clause , unles s waive d b y him. " 

Political Offence s an d Terroris m 

54. Th e provision s o f claus e 9(1 ) an d (2 ) excludin g offence s o f a  politica l characte r fro m 
the scop e o f th e Scheme , an d fo r th e preclusio n o f retur n wher e prosecutio n o r prejudic e o n 
account o f race , religion , nationalit y o r politica l opinion s i s likel y i n th e opinio n o f th e 
requested authorities , wer e th e singl e mos t notabl e chang e i n th e Commonwealt h Schem e 
from th e ol d Imperia l Ac t o f 1881 . Th e provision s wer e largel y borrowe d fro m th e Europea n 
Extradition Convention , 1957 . 

55. N o suggestio n wa s mad e a t th e meetin g tha t thes e provision s wer e unsatisfactory , a s 
they stood . However , i t wa s pointe d ou t tha t experienc e sinc e 196 6 ha d reveale d a  stron g 
belief tha t man y act s o f indiscriminat e violence , suc h a s th e hijackin g o r destructio n o f civi l 
aircraft, hostage-takin g an d th e like , eve n thoug h committe d fo r politica l purposes , ough t 
not t o b e protecte d a s non-extraditabl e offences . Internationa l convention s ha d alread y 
declared tha t tw o crimes , genocid e an d apartheid , ough t o n n o accoun t t o b e treate d a s 
being o f a  politica l characte r fo r th e purpose s o f extradition . Othe r convention s ha d 
stopped shor t o f s o declarin g crime s t o b e non-political , bu t ha d gon e som e wa y toward s 
this en d b y declarin g tha t countrie s havin g custod y o f offender s wer e oblige d eithe r t o 
prosecute themselve s o r t o extradit e t o anothe r Stat e havin g jurisdiction . Example s o f suc h 
conventions ar e th e Hagu e an d Montrea l Convention s o n Hijackin g an d Crime s i n Relatio n t o 
Aircraft, an d th e Conventio n o n Crime s Agains t Internationall y Protecte d Persons . Th e 
European Conventio n o n th e Suppressio n o f Terrorism , 1977 , wen t muc h furthe r i n 
cataloguing a n extensiv e lis t o f crime s o f violenc e whic h woul d no t qualif y a s politca l fo r 
the purpose s o f extradition . 

56. Th e extensiv e discussio n o f thi s ite m a t th e Meetin g reveale d tha t ther e wa s 
considerable suppor t fo r an y effort s designe d t o cur b th e increas e i n politicall y motivate d 
indiscriminate violence , causin g deat h o r injur y t o innocen t by-standers , an d als o fo r th e 
incorporation int o th e Commonwealt h Schem e o f presen t an d futur e multilatera l convention s 
restricting th e invocatio n o f th e politica l offenc e exception . Sinc e reciprocit y underla y th e 
Commonwealth Scheme , an d ther e wa s littl e likelihoo d tha t an y on e lis t o f suc h offence s 
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would comman d universa l acceptance , i t wa s decide d tha t a n indicativ e lis t o f offence s t o 
which th e exceptio n migh t no t appl y b e place d i n th e optiona l provision s o f th e Schem e a s 
new Anne x 3 . An y Membe r countr y coul d adop t al l o r an y o f th e offence s o n thi s lis t o r 
additional offence s no t inlcude d i n th e list , an d appl y thes e exception s o n a  basi s o f 
reciprocity t o othe r Membe r countries . 

57. Th e proposa l mad e i n th e Consultativ e Documen t fo r th e exclusio n fro m th e categor y o f 
political offence s o f attack s o n th e lif e o f a  Hea d o f Stat e wa s rejecte d b y th e Meetin g a s 
too restrictive . Th e Meetin g considere d tha t thi s ite m shoul d appea r a s jus t on e o f th e 
optional item s i n Anne x 3 , whic h woul d embrac e als o attack s o n th e lif e o f Minister s o f 
governments, murde r generally , an d act s declare d t o b e crime s unde r certai n internationa l 
conventions, wher e a n optio n t o prosecut e o r extradit e wa s given . 

58. Th e Meetin g resolve d t o amen d th e bod y o f th e Schem e i n onl y on e respect . Thi s wa s 
to renumbe r th e presen t Claus e 9(1 ) a s Claus e 9 (1 ) ( a ) , an d t o ad d a  ne w paragrap h (b ) t o 
incorporate th e exclusio n fro m th e categor y o f politica l offence s o f thos e crime s declare d b y 
multilateral internationa l convention s t o b e extraditabl e notwithstandin g thei r politica l 
character. A t presen t thes e convention s ar e onl y th e Genocid e Convention , an d th e 
Convention o n th e Crim e o f Apartheid , bu t other s migh t late r b e concluded , an d woul d thu s 
become automaticall y incorporate d int o th e Schem e a s betwee n thos e Membe r countrie s 
which becam e partie s t o th e convention . Th e ne w sub-paragrap h (b ) reads: -

"Paragraph (a ) shal l no t appl y i n relatio n t o offence s establishe d unde r an y multilatera l 
international conventio n t o whic h bot h th e requestin g an d th e requeste d part s o f th e 
Commonwealth ar e partie s an d whic h ar e declare d thereb y no t t o b e regarde d a s 
political offence s fo r th e purpose s o f extradition. " 

59. Th e Meetin g the n resolve d t o plac e i n ne w optiona l Anne x 3  th e remainin g categorie s o f 
offences whic h Membe r countrie s woul d b e fre e t o regard , o n a  basi s o f reciprocity , a s 
extraditable notwithstandin g thei r politica l character . Anne x 3  read s a s follows: -

"Discretion a s t o Definitio n o f Politica l Offence s 

1. I t ma y b e provide d b y a  la w i n an y par t o f th e Commonwealt h tha t certai n act s 
shall no t b e hel d t o b e offence s o f a  politica l characte r including: -

(a) a n offenc e agains t th e lif e o r perso n o f a  Hea d o f Stat e o r a  membe r o f 
his immediat e famil y o r an y relate d offenc e describe d i n Anne x 1(B) , 

(b) a n offenc e agains t th e lif e o r perso n o f a  Hea d o f Government , o r o f a 
Minister o f a  Government , o r an y relate d offenc e describe d i n Anne x 
K B ) , 

(c) murder , o r an y relate d offenc e describe d i n Anne x 1(B) , 

(d) a n ac t declare d t o constitut e a n offenc e unde r a  multilatera l internationa l 
convention whos e purpos e i s t o preven t o r repres s a  specifi c categor y o f 
offences an d whic h impose s o n th e partie s theret o a n obligatio n eithe r t o 
extradite o r t o prosecut e th e perso n sought . 

2. An y par t o f th e Commonwealt h ma y restric t th e applicatio n o f an y o f th e provision s 
made unde r th e paragrap h 1  t o a  reques t fro m a  par t o f th e Commonwealt h whic h ha s 
made simila r provision s i n it s law. " 

Costs o f Extraditio n 

60. Th e Meetin g considere d an d agree d wit h th e proposa l i n th e Consultativ e Documen t tha t 
no provisio n wa s require d i n th e Schem e dealin g wit h th e bearin g o f th e cos t burde n o f 
representing requestin g countrie s i n extraditio n proceedings . Sinc e th e 196 6 Schem e cam e 
into operation , informa l arrangement s ha d bee n reache d i n whic h suc h assistanc e wa s ofte n 
offered o n a  basi s o f reciprocity . Thi s matte r coul d satisfactoril y b e lef t t o suc h 
information regulation . 

Legal Ai d 

61. Th e Meetin g similarl y considere d tha t n o expres s provisio n wa s neede d i n th e Schem e 
relating t o th e provisio n o f fre e o r subsidise d lega l representatio n t o accuse d fugitives . Thi s 
matter to o coul d b e lef t t o b e regulate d b y th e law s an d practice s o f th e countrie s 
concerned. 

425 



Presentation o f a  Prim a Faci e Cas e 

62. Th e delegat e o f Keny a ha d earlie r reserve d th e questio n o f th e prim a faci e cas e fo r 
general discussion . Th e rul e tha t a  requestin g countr y mus t establis h befor e th e judica l 
authorities o f th e requeste d countr y a  prim a faci e cas e o f guil t o f th e offenc e fo r whic h 
extradition i s requested , i s a  rul e peculia r t o countrie s o f th e commo n la w tradition . I t 
does no t fin d a  plac e i n th e extraditio n law s o f non-Commonwealt h countries , no r i n suc h 
conventions a s th e Europea n Extraditio n Convention . I t wa s note d tha t recentl y i n th e 
United Kingdo m a n Interdepartmenta l Workin g Part y reviewin g th e la w an d practis e o f 
extradition ha d bee n divide d o n th e questio n whethe r t o recommen d dispensin g wit h th e rule . 
On th e othe r hand , i t wa s pointe d ou t t o th e meetin g tha t State s whic h ha d hithert o 
dispensed wit h th e rul e wer e als o State s whic h refuse d t o extradit e thei r ow n citizens . Thi s 
was no t generall y th e cas e wit h Commonwealt h countries . 

63. Th e Meetin g resolve d no t t o delet e o r amen d Claus e 5(a ) o f th e 196 6 Scheme , whic h 
incorporates th e prim a faci e cas e requirement . A t th e sam e tim e i t recognise d tha t th e 
'hearsay rule ' migh t giv e ris e t o difficult y i n presentin g a  prim a faci e cas e fro m a 
distance, bu t tha t th e Schem e di d no t itsel f prohibi t th e presentatio n o f suc h evidence . 
These view s wer e reporte d i n paragrap h 1 1 o f th e Communique . 

APPENDIX A 

MEETING T O REVIE W 
COMMONWEALTH EXTRADITIO N ARRANGEMENT S 

HELD A T MARLBOROUG H HOUSE , 2 2 -2 6 NOVEMBE R 198 1 

COMMUNIQUE 

Representatives o f 3 6 Commonwealt h jurisdiction s me t i n Marlboroug h Hous e fo r th e wee k o f 
22 t o 2 6 Novembe r 198 2 t o revie w i n detai l th e working s o f th e 196 6 Commonwealt h Schem e 
Relating t o th e Renditio n o f Offenders . Th e Meetin g unanimousl y electe d th e 
Attorney-General o f Singapore , th e Hon . Ta n Boo n Tei k t o ac t a s it s Chairman . 

2. Th e Meeting , whic h wa s opene d b y th e Deput y Secretary-General , Chie f E . C . Anyaoku , 
marked th e culminatio n o f a  perio d o f intensiv e Commonwealt h consultatio n whic h bega n i n 
Barbados i n 1980 , whe n Commonwealt h La w Minister s reviewe d th e Schem e i n genera l 
terms. Minister s conclude d the n tha t th e Schem e ha d serve d th e Commonwealt h well , bu t 
had identifie d area s i n whic h i t migh t b e improved . Th e Commonwealt h Secretary-General , 
responding t o a n invitatio n fro m La w Ministers , ha d the n invite d Professo r Iva n Sheare r t o 
prepare a  serie s o f specifi c proposal s fo r consideratio n b y governments . 

3. Representative s expresse d th e vie w tha t th e Commonwealt h Schem e ha s worke d well , 
but note d tha t som e jurisdiction s ha d stil l no t adopte d i t . Th e Meetin g wa s please d t o lear n 
from a  numbe r o f representative s tha t thei r government s wer e activel y reviewin g thei r 
extradition arrangement s wit h a  vie w t o earl y legislation . 

4. Overridin g consideration s o f th e Meetin g wer e tha t th e Schem e be , an d b e see n t o be , 
fair a s betwee n th e individua l an d th e s tate , an d tha t essentia l safeguard s shoul d no t b e 
impaired b y an y proposa l t o mak e th e Schem e mor e efficient . 

5. Th e Meetin g wa s conscious , too , o f th e fac t tha t wante d fugitive s ca n exploi t loophole s 
which exis t b y virtu e o f an y incomplet e applicatio n o f extraditio n arrangement s betwee n 
Commonwealth countries . Whil e the y recognise d th e righ t o f a  governmen t t o insis t upo n 
reciprocity i n suc h matters , delegate s urge d government s collectivel y t o conside r whether , i n 
respect o f thei r ow n jurisdictions , the y migh t b e prepare d t o appl y th e Schem e broadl y t o 
other Commonwealt h Members , withou t waitin g fo r assurance s o f reciprocity . Ther e wa s a 
general feelin g tha t government s woul d no t wis h t o appea r t o b e actin g selectivel y withi n 
the Commonwealt h association . Moreover , th e Meetin g wa s anxiou s t o encourag e designatio n 
on a s wid e a  basi s a s possibl e an d sa w th e formul a containe d i n Barbado s an d Ne w Zealan d 
legislation a s offerin g on e approac h whic h woul d minimis e administrativ e effor t i n keepin g 
lists up-to-date . I t als o expresse d it s gratitud e t o th e Commonwealt h Lega l Advisor y 
Service fo r it s wor k i n conjunctio n wit h th e Commonwealt h Secretaria t i n providin g a  mos t 
valuable surve y o f Commonwealt h extraditio n law s an d th e part s o f th e Commonwealt h t o 
which the y extend . The y aske d tha t th e Surve y b e revise d regularl y an d kep t up-to-date , 
and invite d government s t o ensur e tha t th e Secretaria t i s kep t full y informe d o f 
developments. 
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6. In  th e cours e o f th e deliberations , th e Meetin g agree d t o amendment s t o th e Schem e i n 
a numbe r o f importan t areas . T o enabl e polic e t o respon d quickl y t o th e presenc e o f 
fugitives i n thei r jurisdiction , th e Meetin g agree d tha t th e rol e o f INTERPO L shoul d b e 
recognised, s o tha t th e informatio n containe d i n thei r "internationa l re d notices " woul d b e 
receivable b y th e court s whe n a n applicatio n i s mad e fo r a  provisiona l warrant . 

7. Recognisin g th e nee d t o respon d t o problem s o f internationa l terrorism , delegate s 
discussed a t lengt h th e problem s presente d b y th e "politica l offences " exception , a n 
exception whic h appear s i n othe r multilatera l internationa l extraditio n agreements . Ther e 
was a  widel y hel d vie w tha t murde r could , i n n o circumstances , b e a  politica l ac t an d s o b e 
immune fro m punishmen t b y reaso n o f th e murdere r crossin g a n internationa l boundary . 
Many delegate s sa w a s invidiou s an y selectio n o f individual s wh o woul d b e grante d specia l 
treatment, suc h a s Head s o f State , an d fel t tha t th e categor y shoul d b e a s broa d a s i t ca n 
be. The y sa w th e live s o f innocen t bystander s a s bein g n o les s deservin g o f protectio n tha n 
those o f anyon e else . Th e Meetin g sa w th e matte r a s deservin g furthe r study . I t accepte d 
an amendmen t t o th e Schem e tha t wa s narrowe r tha n man y delegate s woul d wish . I t invite d 
the Commonwealt h Secretary-Genera l t o consul t wit h government s wit h a  vie w t o thei r 
considering whethe r ther e wa s a  nee d fo r a  braode r categor y o f act s whic h shoul d no t b e 
regarded a s bein g offence s o f a  politica l characte r fo r th e purpose s o f extradition . 

8. Th e Meetin g agree d tha t extraditio n offence s create d b y internationa l convention s t o 
which bot h countrie s involve d ar e parties , shoul d b e include d a s returnabl e offences , eve n i f 
they wer e no t withi n th e lis t o f suc h offence s appende d t o th e Scheme . T o broade n th e 
scope o f th e Schem e further , delegate s agree d tha t othe r offence s no t i n th e lis t bu t 
returnable unde r th e law s o f th e requeste d par t o f th e Commonwealt h shoul d b e 
incorporated. This , delegate s hoped , woul d lea d t o a  broadenin g o f th e lis t o f returnabl e 
offences a s countrie s amen d thei r ow n laws , withou t th e nee d t o mee t periodicall y simpl y t o 
review th e list . 

9. Th e Meetin g als o reviewe d th e mechanic s o f th e extraditio n hearing . I t agree d tha t th e 
requesting Stat e shoul d hav e a  righ t o f judicia l review , a s i s alread y th e cas e wit h a n 
accused person . I t als o agree d tha t i t shoul d b e ope n t o a  fugitiv e t o consen t t o hi s 
return, an d s o sav e bot h th e tim e h e migh t otherwis e spen d i n custod y an d considerabl e 
expense an d inconvenience . Th e Meetin g als o recognise d tha t th e "doubl e criminality " 
requirement a s expresse d i n som e nationa l legislatio n wa s unsatisfactory , bu t tha t th e faul t 
did no t li e wit h th e Scheme . Thos e government s wh o ha d followe d th e preceden t i n questio n 
were invite d t o loo k a t thei r legislatio n wit h a  vie w t o meetin g th e difficultie s arisin g i n 
Gardner's case . 

10. Delegate s als o recognise d that , a s a  consequenc e o f th e ris e i n internationa l "whit e 
collar" crime , ther e wa s a  nee d t o examin e th e positio n o f fisca l offences . Fraud , theft , 
and simila r offence s wer e alread y withi n th e Scheme , bu t th e considerabl e strai n o n th e 
economies o f som e countrie s wa s bein g aggravate d b y thos e wh o defraude d th e revenu e o r 
unlawfully plundere d a  country' s deplete d holding s o f foreig n exchange . Agreemen t wa s 
reached o n a n amendmen t which , i t wa s hoped , woul d enabl e som e o f thes e practice s t o b e 
attacked. However , frequentl y foreig n fisca l law s di d no t satisf y th e requiremen t o f 
"double criminality" , a  concep t o n whic h th e Schem e i s based . 

11. Delegate s als o considere d whethe r th e requiremen t tha t a  requestin g Stat e firs t establis h 
a prim a faci e cas e befor e extraditio n wa s grante d migh t b e remove d fro m th e Scheme . 
Difficulties wit h th e "hearsa y rule " an d othe r rule s o f evidenc e ha d bee n encountere d i n 
establishing a  prim a faci e cas e fro m a  distance . I t wa s observe d tha t th e Schem e wa s no t 
intended t o preclud e th e admissio n o f hearsa y evidence . Th e Meetin g dre w attentio n t o 
difficulties encountere d wher e th e sam e evidenc e migh t b e admissibl e i n on e jurisdictio n bu t 
not i n another , an d invite d government s t o bea r thi s i n min d whe n reviewin g thei r 
extradition laws . Th e meetin g fel t tha t th e requiremen t o f a  prim a faci e cas e wa s a 
principle essentia l t o th e Scheme . 

12. Th e Meetin g invite d it s Chairma n t o repor t th e outcom e o f th e deliberation s t o 
Commonwealth La w Minister s fo r adoptio n b y the m i n Colombo , Sr i Lank a i n Februar y 198 3 

13. Th e Meetin g expresse d it s gratititud e t o th e Hon . Ta n Boo n Tei k fo r th e skilfu l manne r 
in whic h h e guide d thei r proceedings . Thes e deal t a t time s wit h highl y technica l matter s 
and th e meetin g applaude d th e Attorney-General' s skil l i n achievein g a  consensu s agains t a 
background o f varyin g Stat e practice . I t als o expresse d it s indebtednes s t o Dr . Iva n Sheare r 
and Dr . Torste n Stein , consultant s t o th e Meeting : Dr . Shearer , fo r hi s constructiv e 
suggestions whic h forme d th e basi s fo r thei r deliberation s an d Dr . Stei n fo r sharin g wit h 
delegates th e beenfit s o f th e Europea n experienc e i n th e fiel d o f extradition . Th e Meetin g 
also thanke d th e Commonwealt h Secretary-Genera l an d th e staf f o f th e Commonwealt h 
Secretariat fo r th e manne r i n whic h th e Meetin g wa s conceive d an d carrie d int o effect . 
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APPENDIX B 

FINAL REVISE D SCHEM E A S RECOMMENDE D B Y TH E MEETIN G 
TO 

LAW MINISTER S 

Scheme Relatin g t o th e Renditio n o f Fugitiv e Offender s Withi n th e Commonwealt h 

Scope 

1. (1 ) Th e genera l provision s se t ou t i n thi s Schem e wil l gover n th e retur n o f a  perso n 
from on e par t o f th e Commonwealth , i n whic h h e i s found , t o anothe r par t thereof , i n 
which h e i s accuse d o f a n offence ; an d i n particula r hi s retur n will  onl y b e preclude d b y 
law, o r b e subjec t t o refusa l b y th e competen t executiv e authority , i n th e circumstance s 
mentioned i n thi s Scheme . 

(2) fo r th e purpose s o f thi s Schem e a  perso n liabl e t o retur n a s mentione d i n 
paragraph (1 ) i s describe d a s a  fugitiv e offende r an d eac h o f th e followin g area s i s 
described a s constitutin g a  separat e par t o f th e Commonwealth , tha t i s t o say: -

(a) eac h sovereig n an d independen t countr y withi n th e Commonwealt h togethe r wit h an y 
dependent territorie s (whic h expression , fo r th e purpose s aforesaid , include s 
protectorates an d protecte d states ) whic h tha t countr y designates , an d 

(b) eac h countr y withi n th e Commonwealth , which , thoug h no t sovereig n an d independent , i s 
not a  territor y designate d fo r th e purpose s o f th e precedin g sub-paragraph . 

Returnable Offence s 

2. (1 ) A  fugitiv e will  onl y b e returne d fo r a  returnabl e offence . 

(2) Fo r th e purpose s o f thi s Schem e a  returnabl e offenc e i s a n offenc e describe d i n 
Annex 1  (whateve r th e nam e o f th e offenc e unde r th e la w o f th e countrie s an d territorie s 
concerned, an d whethe r o r no t i t i s describe d i n tha t la w b y referenc e t o som e specia l 
intent o r an y specia l circumstance s o f aggravation) , bein g a n offenc e whic h i s punishabl e b y 
a competen t cour t i n th e countr y o r territor y t o whic h retur n i s requeste d b y imprisonmen t 
for twelv e month s o r a  greate r penalty . 

Warrants, Othe r Tha n Provisiona l Warrant s 

3. (1 ) A  fugitiv e offende r will  onl y b e returne d i f a  warran t fo r hi s arres t ha s bee n 
issued i n tha t par t o f th e Commonwealt h t o whic h hi s retur n i s requeste d an d eithe r -

(a) tha t warran t i s endorse d b y a  competen t judicia l authorit y i n th e par t i n whic h h e i s 
found (i n whic h case , th e endorse d warran t will  b e sufficien t authorit y fo r hi s arrest) , 
or 

(b) A  furthe r warran t fo r hi s arres t i s issue d b y th e competen t judicia l authorit y i n th e par t 
in whic h h e i s found , no t bein g a  provisiona l warran t issue d a s mentione d i n claus e 4 . 

(2) Th e endorsemen t o r issu e o f a  warran t a s mentione d i n thi s claus e ma y b e mad e 
conditional o n th e competen t executiv e authorit y havin g previousl y issue d a n orde r t o 
proceed. 

Provisional Warrant s 

4. (1 ) Wher e a  fugitiv e offende r is , o r i s suspecte d o f being , i n o r o n hi s wa y t o an y 
part o f th e Commonwealt h bu t n o warran t ha s bee n endorse d a s mentione d i n claus e 3(1)(a ) 
or issue d a s mentione d i n claus e 3(1 ) (b ), th e competen t judicia l authorit y i n tha t par t o f 
the Commonwealt h ma y issu e a  provisiona l warran t fo r hi s arres t o n suc h informatio n an d 
under suc h circumstance s a s would , i n th e authority' s opinion , justif y th e issu e o f a  warran t 
if th e returnabl e offenc e o f whic h th e fugitiv e i s accuse d ha d bee n a n offenc e committe d 
within tha t authority' s jurisdictio n 

and fo r th e purpose s o f thi s paragrap h informatio n containe d i n a n internationa l notic e 
issued b y th e Internationa l Crimina l Polic e Organisatio n (INTERPOL ) i n respec t o f a 
fugitive ma y b e considere d b y th e authority , eithe r alon e o r wit h othe r information , i n 
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deciding whethe r a  provisiona l warran t shoul d b e issue d fo r th e arres t o f tha t fugitive . 

(2) A  repor t o f th e issu e o f suc h a  provisiona l warrant , togethe r wit h th e informatio n 
in justificatio n o r a  certifie d cop y thereof , wil l b e sen t t o th e competen t executiv e 
authority and , i n a  cas e i n whic h tha t authorit y decide s o n th e sai d informatio n an d an y 
other informatio n whic h may  hav e becom e availabl e tha t th e fugitiv e shoul d b e discharged , 
that authorit y may  s o order . 

Committal Proceeding s 

5. (1 ) A  fugitiv e offende r arreste d unde r a  warran t endorse d o r issue d a s mentione d i n 
clause 3(1) , o r unde r a  provisiona l warran t issue d a s mentione d i n claus e 4 , wil l b e 
brought, a s soo n a s i s practicable , befor e th e competen t judicia l authorit y wh o wil l hea r th e 
case i n th e sam e manne r an d hav e th e sam e jurisdictio n an d powers , a s nearl y a s may  be , 
including powe r t o reman d an d admi t t o bail , a s i f th e fugitiv e wer e charge d wit h a n 
offence committe d withi n tha t authority' s jurisdiction . 

(2) Th e competen t judicia l authorit y wil l receiv e an y evidenc e whic h ma y b e tendere d 
to sho w tha t th e retur n o f th e fugitiv e offende r i s preclude d b y law . 

(3) Wher e a  provisiona l warran t ha s bee n issue d a s mentione d i n claus e 4  but , withi n 
such reasonabl e tim e a s wit h referenc e t o th e circumstance s o f th e cas e th e competen t 
judicial authorit y ma y fi x -

(a) a  warran t ha s no t bee n endorse d o r issue d a s mentione d i n claus e 3(1) , o r 

(b) wher e suc h endorsemen t o r issu e o f a  warran t ha s bee n mad e conditiona l o n th e issu e o f 
an orde r t o proceed , a s mentione d i n claus e 3(2) , n o suc h orde r ha s bee n issued , 

the competen t judica l authorit y wil l orde r th e fugitiv e t o b e discharged . 

(4) Wher e a  warran t ha s bee n endorse d o r issue d a s mentione d i n claus e 3(1 ) th e 
competent judicia l authorit y ma y commi t th e fugitiv e t o priso n t o awai t hi s retur n if -

(a) suc h evidenc e i s produce d a s establishe s a  prim a faci e cas e tha t h e committe d th e 
offence o f whic h h e i s accused , an d 

(b) hi s retur n i s no t preclude d b y law , but , otherwise , wil l orde r hi m t o b e discharged . 

(5) Wher e a  fugitiv e offende r i s committe d t o priso n t o awai t hi s retur n a s mentione d 
in th e precedin g paragraph , notic e o f th e fac t wil l forthwit h b e give n t o th e competen t 
executive authorit y i n tha t par t o f th e Commonwealt h i n whic h h e i s committed . 

Consent Orde r Fo r Retur n 

5A. (1 ) A  fugitiv e offende r ma y waiv e committa l proceedings , an d i f satisfie d tha t th e 
fugitive offende r ha s voluntaril y an d wit h a n understandin g o f it s significanc e requeste d suc h 
waiver, th e competen t judicia l authorit y ma y mak e a n orde r b y consen t fo r th e committa l o f 
the fugitiv e offende r t o prison , o r fo r hi s admissio n t o bail , t o awai t return . 

(2) Th e competen t executiv e authorit y ma y thereafte r orde r retur n a t an y time , 
notwithstanding th e provision s o f claus e 6 . 

(3) Th e provision s o f claus e 1 3 shal l appl y i n relatio n t o a  fugitiv e offende r returne d 
under thi s Claus e unles s waive d b y him . 

Return o r Discharg e B y Executiv e Authorit y 

6. Afte r th e expir y o f 1 5 day s fro m th e dat e o f th e committa l o f a  fugitiv e offende r t o 
prison t o awai t hi s return , a s mentione d i n claus e 5 , for , i f a  wri t o f habea s corpu s o r 
other lik e proces s i s issue d wit h referenc e t o him , fro m th e dat e o f th e fina l decisio n 
thereon o f th e competen t judicia l authorit y (which-eve r dat e i s th e la ter) , th e competen t 
executive authorit y wil l orde r hi s retur n unles s i t appear s t o tha t authorit y that , i n 
accordance wit h th e provision s se t ou t i n thi s Scheme , hi s retur n i s preclude d b y la w o r 
should b e refused , i n whic h cas e tha t authorit y wil l orde r hi s discharge . 

Discharge B y Judicia l Authorit y 

7. (1 ) Wher e afte r th e expir y o f th e perio d mentione d i n paragrap h (2 ) a  fugitiv e 
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offender ha s no t bee n returned , a n applicatio n t o th e competen t judicia l authorit y ma y b e 
made b y o r o n behal f o f th e fugitiv e fo r hi s discharg e an d i f 

(a) reasonabl e notic e o f th e applicatio n ha s bee n give n t o th e competen t executiv e 
authority, an d 

(b) sufficien t caus e fo r th e dela y i s no t shown , th e competen t judicia l authority , will  orde r 
his discharge . 

(2) Th e perio d referre d t o i n paragrap h (1 ) wil l b e prescribe d b y la w an d will  b e on e 
expiring eithe r -

(a) no t late r tha n tw o month s fro m th e fugitive' s committa l t o priso n a s mentione d i n 
clause 5,  o r 

(b) no t late r tha n on e mont h fro m th e dat e o f th e orde r fo r hi s retur n mad e a s mentione d 
in claus e 6 . 

Habeas Corpu s an d Revie w 

8. (1 ) I t will  b e provide d tha t a n applicatio n ma y b e mad e b y o r o n behal f o f a  fugitiv e 
offender fo r a  wri t o f habea s corpu s o r othe r lik e process . 

(2) I t wil l b e provide d tha t a n applicatio n ma y b e mad e b y o r o n behal f o f th e 
government o f th e requestin g par t o f th e Commonwealt h fo r revie w o f th e decisio n o f th e 
competent judicia l authorit y i n committa l proceedings . 

Circumstances Precludin g Retur n 

9 . ( l ) ( a ) Th e retur n o f a  fugitiv e offende r wil l b e preclude d b y la w i f th e competen t 
judicial o r executiv e authorit y i s satisfie d tha t th e offenc e i s o f a  politica l character . 

(b) Paragrap h (a ) shal l no t appl y i n relatio n t o offence s establishe d unde r an y 
multilateral internationa l conventio n t o whic h bot h th e requestin g an d th e requeste d part s o f 
the Commonwealt h ar e partie s an d whic h ar e declare d thereb y no t t o b e regarde d a s 
political offence s fo r th e purpose s o f extradition . 

(c) An y par t o f th e Commonwealt h ma y adop t th e provision s se t ou t i n Anne x 3 . 

(2) Th e retur n o f a  fugitiv e offende r will  b e preclude d b y la w i f i t appear s t o th e 
competent judicia l o r executiv e authorit y -

(a) tha t th e reques t fo r hi s surrende r althoug h purportin g t o b e mad e fo r a  returnabl e 
offence wa s i n fac t mad e fo r th e purpos e o f prosecutin g o r punishin g th e perso n o n 
account o f hi s race , religion , nationalit y o r politica l opinions , o r 

(b) tha t h e ma y b e prejudice d a t hi s tria l o r punished , detaine d o r restricte d i n hi s persona l 
liberty b y reaso n o f hi s race , religion , nationalit y o r politica l opinions . 

(3) Th e retur n o f a  fugitiv e offender , o r hi s retur n befor e th e expir y o f a  specifie d 
period, wil l b e preclude d b y la w i f th e competen t judicia l o r executiv e authorit y i s satisfie d 
that b y reaos n o f -

(a) th e trivia l natur e o f th e case , o r 

(b) th e accusatio n agains t th e fugitiv e no t havin g bee n mad e i n goo d fait h o r i n th e 
interests o f justice , o r 

(c) th e passag e o f tim e sinc e th e commissio n o f th e offence , o r 

(d) an y othe r sufficien t cause , 

it would , havin g regar d t o al l th e circumstance s b e unjus t o r oppressiv e o r to o sever e a 
punishment t o retur n th e fugitiv e or , a s th e cas e ma y be , t o retur n hi m befor e th e expir y 
of a  perio d specifie d b y tha t authority . 

(4) Th e retur n o f a  fugitiv e offende r wil l b e preclude d b y la w i f th e competen t 
judicial o r executiv e authorit y i s satisfie d tha t h e ha s bee n convicte d (an d i s neithe r 
unlawfully a t larg e no r a t larg e i n breac h o f a  conditio n o f a  licenc e t o b e a t large) , o r 
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has bee n acquitted , whethe r withi n o r outsid e th e Commonwealth , o f th e offenc e o f whic h 
he i s accused . 

(5) Th e competen t authoritie s fo r th e purpose s o f thi s claus e wil l includ e -

(a) an y judicia l authorit y whic h hear s o r i s competen t t o hea r suc h a n applicatio n a s i s 
mentioned i n claus e 8 , an d 

(b) th e executiv e authorit y b y who m an y orde r fo r th e fugitive' s retur n woul d fal l t o b e 
made. 

(6) I t will  b e sufficien t complianc e wit h an y on e o f th e paragraph s (1) , (2) , (3) , (4 ) 
and (5 ) i f a  countr y decide s tha t th e competen t authorit y fo r th e purpose s o f tha t paragrap h 
is exclusivel y th e judicia l authorit y o r th e executiv e authority . 

(7) If  th e competen t executiv e authorit y -

(a) i s empowere d b y la w t o certif y tha t th e offenc e o f whic h a  fugitiv e offende r i s accuse d 
is a n offenc e o f a  politica l character , an d 

(b) i n th e cas e o f a  particula r fugitiv e offender , s o certifies , 

the certificat e wil l b e conclusiv e i n th e matte r an d bindin g upo n th e competen t judicia l 
authority fo r th e purpose s mentione d i n thi s clause . 

Double -  Criminalit y Rul e 

10. Th e retur n o f a  fugitiv e offende r will  eithe r b e preclude d b y la w o r b e subjec t t o 
refusal b y th e competen t executiv e authorit y i f th e fact s o n whic h th e reques t fo r hi s retur n 
is grounde d d o no t constitut e a n offenc e unde r th e la w o f th e countr y o r territor y i n whic h 
he i s found . 

Postponement o f Retur n o f Fugitiv e Charge d o r Sentence d whe n Foun d 

11. Wher e a  fugitiv e offende r -

(a) ha s bee n charge d wit h a n offenc e triabl e b y a  cour t i n tha t par t o f th e Commonwealt h 
in whic h h e i s found , o r 

(b) i s servin g a  sentenc e impose d b y a  cour t i n tha t par t o f th e Commonwealth , the n unti l 
such tim e a s h e ha s bee n discharge d (whethe r b y acquittal , th e expiratio n o r remissio n 
of hi s sentence , o r otherwise ) hi s retur n wil l eithe r b e preclude d b y la w o r b e subjec t 
to refusa l b y th e competen t executiv e authorit y a s th e la w o f th e countr y o r territor y 
concerned ma y provide . 

Priority Wher e Tw o o r Mor e Request s Mad e 

12. Wher e request s fo r th e retur n o f a  fugitiv e offende r t o tw o o r mor e part s o f th e 
Commonwealth fal l t o b e deal t wit h a t th e sam e time , th e competen t executiv e authorit y 
will determin e t o whic h par t h e shoul d b e returne d and , accordingly , ma y refus e th e othe r 
requests; an d i n determinin g th e matte r tha t authorit y wil l conside r al l th e circumstance s o f 
the cas e an d i n particula r -

(a) th e relativ e seriousnes s o f th e offences , 

(b) th e relativ e date s o n whic h th e request s wer e made , an d 

(c) th e citizenshi p o r othe r nationa l statu s o f th e fugitiv e an d hi s ordinar y residence . 

Speciality Rul e 

13. (1 ) Thi s claus e relate s t o a  fugitiv e offender , wh o ha s bee n returne d fro m on e par t o f 
the Commonwealt h t o anothe r par t thereof , s o lon g a s h e ha s no t ha d a  reasonabl e 
opportunity o f leavin g th e secon d mentione d part . 

(2) I n th e cas e o f a  fugitiv e offende r t o who m thi s claus e relates , hi s detentio n o r tria l 
in th e par t o f th e Commonwealt h t o whic h h e ha s bee n returne d fo r an y offenc e committe d 
prior t o hi s retur n (othe r tha n th e on e fo r whic h h e wa s returne d o r an y lesse r offenc e 
proved b y th e fact s o n whic h tha t retur n wa s grounde d or , wit h th e consen t o f th e 
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requested countr y o r territory,an y returnabl e offence ) wil l b e preclude d b y law . 

(3) Whe n considerin g a  reques t fo r consen t unde r paragrap h (2 ) th e executiv e authorit y 
of th e requeste d par t o f th e Commonwealt h may  cal l fo r suc h particular s a s i t may  requir e 
in orde r tha t i t may  b e satisfie d tha t suc h reques t i s otherwis e consisten t wit h th e principle s 
of thi s Scheme , an d shal l no t unreasonabl y withhol d consent ; bu t wher e i n th e opinio n o f th e 
requested par t o f th e Commonwealt h i t appear s that , o n th e fact s know n t o th e requestin g 
part o f th e Commonwealt h a t th e tim e o f th e origina l applicatio n fo r retur n o f th e fugitiv e 
offender, applicatio n shoul d hav e bee n mad e i n respec t o f suc h offenc e a t tha t time , tha t 
fact ma y constitut e a  groun d fo r refusal . 

(4) Th e requestin g par t o f th e Commonwealt h shal l not , withou t th e consen t o f th e 
requested part , retur n o r surrende r t o anothe r countr y o r territor y a  fugitiv e offende r 
returned t o th e requestin g par t an d sough t b y suc h othe r countr y o r territor y i n respec t o f 
any offenc e committe d prio r t o hi s return ; an d i n considerin g a  reques t unde r thi s paragrap h 
the requeste d par t o f th e Commonwealt h ma y cal l fo r th e particular s referre d t o i n 
paragraph (3 ) an d shal l no t unreasonabl y withhol d consent . 

(5) Nothin g i n thi s claus e shal l preven t a  cour t i n th e requestin g par t o f th e 
Commonwealth fro m takin g int o accoun t a t th e reques t o f th e fugitiv e an y othe r offence , 
whether returnabl e o r no t unde r thi s Scheme , fo r th e purpos e o f passin g sentenc e o n a 
fugitive convicte d o f a n offenc e fo r whic h h e ha s bee n returne d unde r thi s Scheme , wher e 
the fugitiv e desire s tha t suc h othe r offenc e shal l b e take n int o account . 

Return o f Escape d Prisoner s 

14. (1 ) I n th e cas e o f a  perso n wh o -

(a) ha s bee n convicte d o f a  returnabl e offenc e b y a  cour t i n an y par t o f th e 
Commonwealth an d i s unlawfull y a t larg e befor e th e expir y o f hi s sentenc e fo r tha t 
offence, an d 

(b) i s foun d i n som e othe r par t o f th e Commonwealth , th e provision s se t ou t i n thi s 
Scheme, a s applie d fo r th e purpose s o f thi s claus e b y paragrap h (2) , wil l gover n 
his retur n t o th e par t o f th e Commonwealt h i n whic h h e wa s convicted . 

(2) Fo r th e purpose s o f thi s claus e thi s Schem e shal l b e construed , subjec t t o an y 
necessary adaptation s o r modifications , a s thoug h th e perso n unlawfull y a t larg e wer e 
accused o f th e offenc e o f whic h h e wa s convicte d and , i n particula r -

(a) an y referenc e t o a  fugitiv e offende r shal l b e construe d a s includin g a  referenc e t o suc h 
a perso n a s i s mentione d i n paragrap h (1) , an d 

(b) th e referenc e i n claus e 5(4 ) t o suc h evidenc e a s establishe s a  prim a faci e cas e tha t h e 
committed th e offenc e o f whic h h e i s accuse d shal l b e construe d a s a  referenc e t o suc h 
evidence a s establishe s tha t h e ha s bee n convicted . 

(3) Th e reference s i n thi s claus e t o a  perso n unlawfull y a t larg e shal l b e construe d a s 
including referenc e t o a  perso n a t larg e i n breac h o f a  conditio n o f a  licenc e t o b e a t 
large. 

Ancillary Provision s 

15. Eac h Commonwealt h countr y o r territor y wil l take , subjec t t o it s constitution , an y 
legislative an d othe r step s whic h ma y b e necessar y o r expedien t i n th e circumstance s t o 
facilitate an d effectuat e -

(a) th e retur n o f a  fugitiv e offende r wh o i s i n transi t i n it s territor y fo r tha t purpose , 

(b) th e deliver y o f propert y foun d i n th e possessio n o f a  fugitiv e offende r a t th e tim e o f hi s 
arrest whic h ma y b e materia l evidenc e o f th e offenc e o f whic h h e i s accused , an d 

(c) th e proo f o f warrants , certificate s o f conviction , deposition s an d othe r documents . 

Alternative Arrangement s an d Modification s 

16. Nothin g i n thi s Schem e shal l preven t -
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(a) th e makin g o f arrangement s betwee n tw o o r mor e part s o f th e Commonwealt h 
for furthe r o r alternativ e provisio n fo r th e retur n o f offenders , 

(b) th e applicatio n o f th e Schem e wit h modification s b y an y par t o f th e 
Commonwealth i n relatio n t o an y othe r par t whic h ha s no t brough t clause s 1  t o 
15 full y int o effect . 

Supplementary Provision s 

17. An y par t o f th e Commonwealt h ma y o r ma y no t adop t eithe r o r bot h o f th e 
supplementary provision s se t ou t i n Anne x 2  but , wher e suc h a  provisio n i s 
adopted, an y othe r par t o f th e Commonwealt h ma y i n relatio n t o th e firs t par t 
reserve it s positio n a s t o whethe r i t wil l giv e effec t t o clause s 1  t o 1 5 o r wil l 
give effec t t o the m subjec t t o suc h exception s an d modification s a s appea r t o i t 
to b e necessar y o r expedien t o r giv e effec t t o an y arrangemen t mad e unde r 
clause 16(a) . 

ANNEX 1 

Description o f Returnabl e Offence s 

A. 1 . Murde r o f an y degre e 

2. Manslaughte r 

3. A n offenc e agains t th e la w relatin g t o abortio n 

4. Maliciousl y o r wilfull y woundin g o r inflictin g grievou s bodil y har m 

5. Assaul t occasionin g actua l bodil y har m 

6. Rap e 

7. Unlawfu l sexua l intercours e wit h a  femal e 

8. Indecen t assaul t 

9. Procuring , o r traffickin g in , wome n o r youn g person s fo r immora l purpose s 

10. Bigam y 

11. Kidnapping , abductio n o r fals e imprisonment , o r dealin g i n slave s 

12. Stealing , abandoning , exposin g o r unlawfull y detainin g a  chil d 

13. Briber y 

14. Perjur y o r subornatio n o f perjur y o r conspirin g t o defea t th e cours e o f justic e 

15. Arso n 

16. A n offenc e concernin g counterfei t currenc y 

17. A n offenc e agains t th e la w relatin g t o forger y 

18. Stealing , embezzlement , fraudulen t conversion , fraudulen t fals e accountin g 
obtaining propert y o r credi t b y fals e pretences , receivin g stole n propert y o r 
any othe r offenc e i n respec t o f propert y involvin g frau d 

19. Burglary , housebreakin g o r an y simila r offenc e 

20. Robber y 

21. Blackmai l o r extortio n b y mean s o f threat s o r b y abus e o f authorit y 

22. A n offenc e agains t bankruptc y la w o r compan y la w 

23. Maliciou s o r wilfu l damag e t o propert y 
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24. Act s don e wit h th e intentio n o f endangerin g vehicles , vessel s o r aircraf t 

25. A n offenc e agains t th e la w relatin g t o dangerou s drug s o r narcotic s 

26. Pirac y 

27. Revol t agains t th e authorit y o f th e maste r o f a  shi p o r th e commande r o f a n 
aircraft 

28. Contraventio n o f impor t o r expor t prohibition s relatin g t o preciou s stones , 
gold an d othe r preciou s metal s 

B. Aidin g an d abetting , o r counsellin g o r procurin g th e commissio n of , o r bein g a n 
accessory befor e o r afte r th e fac t to , o r attemptin g o r conspirin g t o commit , an y o f th e 
offences liste d i n paragrap h A  above . 

C. Extraditio n offence s establishe d unde r multilatera l internationa l convention s t o whic h 
both th e requestin g an d th e requeste d part s o f th e Commonwelat h ar e parties . 

D. Offence s no t describe d i n paragraph s A, B o r C , bu t whic h ar e returnabl e unde r th e la w 
of th e requeste d par t o f th e Commonwealth , notwithstandin g tha t an y suc h offence s ar e o f a 
purely fisca l character . 

ANNEX 2 

Supplementary Provision s 

Discretion a s Respect s Retur n Fo r Offence s Punishabl e B y Deat h 

1. (1 ) Th e retur n o f a  fugitiv e offende r ma y b e refuse d b y th e competen t executiv e 
authority wher e i t appear s t o tha t authorit y that , b y reaso n tha t -

(a) i f h e wa s returne d h e woul d b e likel y t o suffe r th e deat h penalt y fo r th e offenc e fo r 
which hi s retur n i s requested , an d 

(b) i n th e countr y o r territor y i n whic h h e i s foun d o r i n an y par t thereo f tha t offenc e i s 
not punishabl e b y death , 

it would , havin g regar d t o al l th e circumstance s o f th e cas e an d t o an y likelihoo d tha t i f 
not returne d h e woul d b e immun e fro m punishment , b e unjus t o r oppressiv e o r to o sever e a 
punishment t o retur n him . 

(2) I n determinin g whethe r a  fugitiv e woul d b e likel y t o suffe r th e deat h penalty , th e 
executive authorit y shal l tak e int o accoun t an y representation s whic h th e authoritie s o f th e 
requesting par t o f th e Commonwealt h ma y mak e wit h regar d t o th e possibilit y tha t th e deat h 
penalty, i f imposed , wil l no t b e carrie d out . 

Discretion a s Respect s Retur n o f Citizen s etc . 

2. (1 ) Th e retur n o f a  fugitiv e offende r wh o i s a  nationa l o r permanen t residen t o f th e 
part o f th e Commonwealt h i n whic h h e i s foun d -

(a) ma y b e preclude d b y law , o r 

(b) ma y b e refuse d b y th e competen t executiv e authority : 

Provided tha t retur n wil l no t b e s o refuse d i f th e fugitiv e i s als o a  nationa l o f tha t par t o f 
the Commonwealt h t o whic h hi s retur n i s requested . 

(2) Fo r th e purpose s o f thi s paragrap h a  fugitiv e shal l b e treate d a s a  nationa l o f a 
part o f th e Commonwealt h i f tha t par t consist s of , o r include s -

(a) a  Commonwealt h countr y o f whic h h e i s a  citizen , o r 

(b) a  countr y o r territor y hi s connectio n wit h whic h determine s hi s nationa l status , 

in eithe r cas e a t th e dat e o f th e request . 
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ANNEX 3 

Discretion a s t o Definitio n o f Politica l Offence s 

1. I t ma y b e provide d b y a  la w i n an y par t o f th e Commonwealt h tha t certai n act s shal l 
not b e hel d t o b e offence s o f a  politica l characte r including: -

(a) a n offenc e agains t th e lif e o r perso n o f a  Hea d o f Stat e o r a  membe r o f hi s immediat e 
family o r an y relate d offenc e describe d i n Anne x 1  (B); " 

(b) a n offenc e agains t th e lif e o r perso n o f a  Hea d o f Government , o r o f a  Ministe r o f a 
Government, o r an y relate d offenc e describe d i n Anne x 1(B) ; 

(c) murder , o r an y relate d offenc e describe d i n Anne x 1(B) , 

(d) a n ac t declare d t o constitut e a n offenc e unde r a  multilatera l internationa l conventio n 
whose purpos e i s t o preven t o r repres s a  specifi c categor y o f offence s an d whic h 
imposes o n th e partie s theret o a n obligatio n eithe r t o extradit e o r t o prosecut e th e 
person sought . 

2. An y par t o f th e Commonwealt h ma y restric t th e applicatio n o f an y o f th e provision s 
made unde r paragrap h 1  t o a  reques t fro m a  par t o f th e Commonwealt h whic h ha s mad e 
similar provision s i n it s laws . 
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