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At th e las t Meetin g o f La w Minister s i n 1980 , Canad a reporte d tha t i t ha d tw o treatie s 
in forc e fo r th e transfe r o f convicte d offenders , wit h th e Unite d State s an d wit h 
Mexico. A t tha t time , th e procedur e wa s runnin g smoothly , bu t som e difficultie s hav e 
been encountere d since . 

2. Canad a no w ha s a  treat y wit h Peru , whic h cam e int o forc e o n 2 3 Jul y 198 0 an d on e 
with Bolivia , whic h i s no t ye t i n force . S o far , onl y tw o Canadia n offender s hav e bee n 
re turned t o Canad a unde r th e treat y wit h Peru . Thes e treatie s follo w ver y closel y th e 
text o f th e treatie s wit h th e Unite d State s an d Mexico , an d consequentl y w e hav e n o 
reason t o anticipat e an y difficultie s i n thei r implementation . 

3 . O f greates t interes t t o thi s gatherin g wil l b e Canada ' s progres s i n a  treat y wit h 
Thailand -  th e succes s o f whic h demonstrate s tha t i t i s possibl e t o reac h suc h a n 
accord wit h a  countr y whos e perceptio n o f th e purpos e o f crimina l punishmen t i s 
markedly differen t fro m our s -  an d ou r progres s a s participant s i n th e developmen t o f 
the Counci l o f Europ e Conventio n fo r th e Transfe r o f Offenders . Th e ver y fac t tha t 
the Counci l o f Europ e membe r State s hav e bee n abl e t o wor k ou t a  multilatera l 
convention i n thi s are a augur s wel l fo r a  Commonwealt h scheme , where , b y virtu e o f 
our commo n heri tage , th e difference s amon g ou r judicia l system s ar e les s pronounce d 
than amon g th e Europea n States . 

4 . Al l ou r t reat ies , includin g thos e no t ye t i n force , embod y a  numbe r o f principle s 
which ma y b e state d succinctly : 

(i) Th e offende r an d bot h State s mus t al l consen t t o th e t ransfer . Ther e ar e n o 
restr ict ions o n th e ground s fo r witholdin g consent . 

(ii) Dua l criminality : A n offende r wil l b e t ransferre d onl y wher e th e offenc e fo r 
which h e ha s bee n sentence d i s o f a  natur e whic h woul d b e punishabl e 
under th e law s o f th e receivin g Stat e a s well . Certai n offences , suc h a s 
military offences , may  no t b e withi n th e scop e o f th e t reaty , bu t suc h 
excluded offence s ar e kep t t o a  minimum . 

(iii) Th e offende r mus t b e a  nationa l o f th e receivin g State . Eithe r Stat e may , 
however, refus e a  propose d transfe r i f i t consider s tha t th e offende r i s 
more closel y connecte d wit h th e sentencin g Stat e an d hi s rehabilitatio n an d 
reintegration int o societ y woul d no t bes t b e serve d b y th e t ransfer . In 
our treat y wit h Mexic o i t i s provide d tha t a n offende r ma y no t b e 
t ransferred i f h e i s domiciliar y o f th e sentencin g Stat e -  a  perso n wh o ha s 
resided i n tha t Stat e fo r a t leas t fiv e year s wit h a n inten t t o remai n 
permanently therein . (Presumabl y th e tes t applie s t o th e perio d befor e 
conviction an d sentencing . Afte r sentencin g i t i s unlikel y tha t th e 
intention t o resid e i n th e sentencin g Stat e permanentl y coul d b e ascribe d t o 
a prisone r i n th e sentencin g State . ) 

(iv) Ba r agains t doubl e jeopardy : I n Canada ' s cas e it s Transfe r o f Offender s 
Act deem s tha t th e foreig n convictio n an d sentenc e wer e impose d b y a  cour t 
of competen t jurisdictio n i n Canada , an d s o th e offende r canno t b e trie d 
again i n Canad a fo r th e sam e offence . 

(v) Th e sentenc e continue s t o b e serve d i n th e receivin g State , wit h credi t 
given fo r an y portio n o f i t serve d o r an y remissio n o f sentenc e awarde d i n 
the sentencin g State . Onl y sentence s o f imprisonment , probatio n o r othe r 
deprivation o f libert y ar e enforced . I f a  fin e ha s bee n levie d upo n th e 
offender, i t i s u p t o th e sentencin g Stat e t o collec t th e fin e befor e th e 
t ransfer . 
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(vi) Enforcemen t o f th e sentenc e afte r transfe r i s looke d afte r b y th e receivin g 
Sta te , bu t th e offende r canno t b e kep t unde r sentenc e i n th e receivin g 
State beyon d th e poin t wher e hi s sentenc e woul d otherwis e hav e expire d i n 
the sentencin g State . Th e la w an d procedure s fo r parol e o f th e receivin g 
State apply . 

(vii) Th e sentenc e mus t no t b e unde r appea l a t th e sam e tim e o f t ransfer ; 
however, an y judicia l variatio n o f th e sentenc e mad e b y th e sentencin g 
State afte r transfe r ha s take n plac e wil l b e give n effec t b y th e receivin g 
Sta te . A n appea l o f th e convictio n o r sentenc e may  no t b e entertaine d b y 
the court s o f th e receivin g State . 

(viii) Eithe r Stat e ma y gran t a  pardo n o r amnest y followin g t ransfer , an d th e 
offender wil l b e give n th e benefi t i n th e receivin g State . 

5. Responsibilit y fo r th e cost s involve d ha s bee n worke d ou t b y a  relativel y simpl e 
formula. Fro m th e tim e tha t th e receivin g Stat e take s custod y o f th e offender , i t i s 
responsible fo r th e cost s o f transportatio n an d continue d incarceration . I f th e 
countries wish , th e sentencin g Stat e ma y sur rende r custod y o f th e offende r a t th e 
embassy o f th e receivin g Stat e i n th e terr i tor y o f th e sentencin g State . 

6. Th e onl y majo r difficultie s whic h Canad a ha s experience d i n th e cas e o f Canadia n 
offenders brough t bac k hom e ha s bee n i n th e enforcemen t o f sentences , mor e 
part icularly, th e eligibilit y fo r parole . A s originall y enacted , Canada ' s Transfe r o f 
Offenders Ac t provide d tha t a n offende r t ransferre d t o Canad a servin g a  sentenc e fo r 
the Canadia n equivalen t o f firs t o r secon d degre e murde r woul d no t b e eligibl e fo r 
parole unti l h e ha d serve d 1 5 o r 1 0 year s o f hi s sentenc e respectively . Thi s create d a 
problem fo r Canad a i n th e cas e o f a  Canadia n citize n wh o wa s transferre d fro m Mexic o 
serving a  sentenc e fo r murde r fo r whic h h e ha d receive d onl y eigh t yea r s . Th e 
legislation wa s promptl y amended , wit h retroactiv e effect , t o restr ic t th e specia l parol e 
provisions t o sentence s o f lif e imprisonment . 

7. I n th e Unite d State s th e crimina l la w jurisdictio n i s share d b y th e Federa l an d 
many Stat e authori t ies , an d th e variet y o f th e type s o f sentence s whic h mus t b e deal t 
with followin g transfe r t o Canad a ha s le d t o specia l problems . 

8. I n som e States , a n offende r may  b e sentence d t o a  definit e an d indefinit e ter m o f 
imprisonment; fo r example , t o a  ter m o f fiv e t o 2 0 yea r s . Generally , th e significanc e 
of suc h a  sentenc e i s tha t th e offende r wil l b e eligibl e fo r parol e afte r fiv e years , an d 
20 year s i s th e maximu m duratio n o f hi s sentenc e shoul d h e fai l absolutel y t o ear n an y 
time of f fo r goo d behaviou r o r wor k don e i n th e prison . 

9. Upo n transfe r t o Canada , a  numbe r o f offender s hav e complaine d tha t the y 
understood tha t th e definit e portio n o f thei r sentenc e wa s th e ful l sentenc e whic h wa s 
required t o b e serve d i n Canad a an d th e indefinit e portio n shoul d b e ignored . 
Others , apparentl y les s convince d tha t suc h a  ple a woul d b e wel l received , complaine d 
that the y understoo d tha t onl y th e minimu m portio n wa s require d t o b e serve d befor e 
parole eligibilit y i n Canada . Investigatio n o f thes e complaint s faile d t o satisf y th e 
Canadian authoritie s tha t offender s ha d trul y bee n misled , bu t i n orde r t o forestal l 
any furthe r complaints , Canad a ha s adopte d a  polic y o f presentin g al l application s fo r 
transfer t o th e lega l advisor s o f th e Canadia n Parol e Boar d i n orde r tha t th e applican t 
for transfe r ma y b e advised , befor e arrangement s ar e mad e final , jus t ho w lon g a 
sentence h e wil l b e require d t o serv e an d whe n h e wil l b e eligibl e fo r parol e o f 
temporary absenc e i n Canada . 

10. I n som e instance s tim e spen t i n confinemen t befor e sentencin g wil l coun t a s par t o f 
the sentenc e impose d (althoug h thi s i s no t th e norma l rul e i n Canada ) an d th e lega l 
advisors wil l determin e thi s i n advanc e o f th e transfe r a s well . 

11. Canad a ha s negotiate d a  treat y wit h Thailan d whic h wa s jus t signe d earlie r thi s 
year an d i s expecte d t o b e ratifie d shortl y -  jus t a s soo n a s th e Tha i Governmen t i s 
able t o brin g int o forc e domesti c legislatio n t o implemen t th e arrangement . Thi s treat y 
includes a  numbe r o f nove l feature s withou t which , w e hav e bee n told , th e treat y 
would hav e bee n unacceptabl e t o th e Tha i people . Th e treat y doe s no t appl y i n 
respect o f a  Canadia n citize n wh o ha s committe d a n offenc e agains t th e Hea d o f Stat e 
of Thailan d o r hi s famil y o r wh o ha s committe d a n offenc e agains t law s protectin g 
national ar t t r ea su res . Thes e offence s ar e s o sensitiv e t o th e Tha i people , that , 
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notwithstanding th e absolut e righ t eac h countr y ha s t o vet o a n applicatio n fo r 
t ransfer , failur e t o exclud e thes e specifi c offence s fro m th e treat y woul d rende r i t 
unpalatable. 

12. A s well , th e Thai s insiste d tha t n o offende r wil l b e transferre d unti l h e ha s 
served a  minimu m perio d o f tim e i n th e sentencin g State , a s it s la w ma y provide . W e 
have bee n informed , an d indee d th e tex t o f th e treat y wa s agree d to , o n th e footin g 
that legislatio n i n Thailan d wil l requir e tha t a  prisone r serv e th e lesse r o f one-thir d o f 
his sentenc e o f fou r year s i n Thailan d befor e t ransfer . Again , Tha i notion s o f 
denunciation require d tha t suc h a  provisio n b e expressl y include d i n th e t rea ty . 

13. Th e Counci l o f Europ e Conventio n o n th e transfe r o f sentence d person s i s 
radically differen t i n it s scope . I t include s th e fundamenta l principle s outline d earlier , 
but i n al l othe r respect s it s operatio n i s lef t virtuall y wid e open . Fo r example , s o lon g 
as th e dua l criminalit y rul e i s met , ther e ar e n o restriction s o n offence s comin g withi n 
the ambi t o f th e Convention . Ther e i s provisio n statin g tha t th e Conventio n doe s no t 
apply wher e a n offende r ha s les s tha n si x month s t o b e serve d o n hi s sentenc e -  an d 
another provisio n permittin g contractin g State s t o waiv e thi s rule . Th e Conventio n i s 
restr icted t o appl y t o "nationals " o f th e receivin g State , bu t eac h Stat e ma y defin e 
who, s o fa r a s i t i s concerned , i s a  national . Responsibilit y fo r enforcemen t o f th e 
sentence shift s t o th e receivin g Stat e a s soo n a s i t take s th e offende r i n it s charge , 
and fro m tha t poin t i t i s responsibl e fo r al l cost s involved . 

14. Becaus e o f th e difference s i n th e law s o f th e participatin g States , th e Counci l o f 
Europe Conventio n provide s fo r tw o mode s o f enforcemen t o f th e sentenc e i n th e 
receiving State . Th e receivin g Stat e may  op t fo r continue d enforcemen t o f th e sentenc e 
imposed, wit h mino r adaptation s whic h d o no t alte r substantiall y th e natur e o f th e 
sentence. Or , unde r th e conventio n o f sentenc e mode , th e receivin g Stat e ma y r e -
sentence th e offender , bein g boun d b y th e finding s o f fac t o f th e cour t o f th e 
sentencing State . I n neither , cas e ma y th e receivin g Stat e aggravat e th e offender' s 
sentence, an d h e mus t b e give n credi t fo r tim e alread y serve d i n th e sentencin g 
Sta te . 

15. S o fa r a s matter s no t covere d b y th e Conventio n ar e concerned , individua l 
contracting State s ar e permitte d o n a  bilatera l basis , t o mak e thei r ow n arrangements , 
and wher e suc h contractin g State s hav e alread y conclude d a  treat y o r otherwis e hav e 
established thei r relation s i n th e matter , the y ar e entitle d t o appl y thos e othe r 
arrangements i n lie u o f th e Convention . 

16. I n vie w o f Canada ' s substantia l participatio n i n th e developmen t o f th e Counci l o f 
Europe Convention , w e hav e bee n accorde d a  specia l s tatu s an d ma y ratif y th e 
Convention immediatel y upo n it s comin g int o force . Othe r countrie s whic h ar e no t 
members o f th e Counci l o f Europ e ma y b e invite d b y th e Counci l o f Europ e t o ratif y 
the Treaty , providin g thos e State s whic h have , a t th e relevan t time , alread y ratifie d 
the Treat y agre e t o thei r bein g included . 

17. T o conclude , Canad a i s read y t o ente r int o negotiation s wit h Commonwealt h 
countries fo r th e transfe r o f offenders , o n eithe r a  bilatera l basi s o r b y wa y o f a 
multilateral t r ea ty . A s well , w e remai n prepare d t o assis t ou r Commonwealt h 
neighbours wit h arrangement s whic h the y ma y b e considerin g wit h countrie s no t 
represented a t thi s meetin g i n whateve r wa y w e can . 
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