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THE TRANSFE R O F CONVICTE D OFFENDER S 
FROM AN D T O COMMONWEALT H JURISDICTION S 

Memorandum b y th e Commonwealt h Secretaria t 
and a  Repor t b y Mr . A.M.F . WEBB , C.M.G. , 

Q . C . , J . P . 

As requeste d b y Commonwealt h La w Minister s a t thei r 198 0 Meetin g i n Barbados , 
the Commonwealth  Secretaria t na s continue d it s wor k concernin g th e internationa l 
t ransfer o f convicte d offenders . 

¿. Mr . Anthon y Webb , th e consultan t wh o prepare d th e pape r o n th e subjec t 
considered b y the  Barbado s Meeting , ha s represente d th e Commonwealt h Secretaria t 
as a n observe r a t variou s meeting s organise d b y th e Counci l o f Europ e an d playe d 
an activ e par t i n th e formulatio n o f th e Europea n Conventio n o n th e Transfe r o f 
Convicted Person s o f l982 . 

3 . His  report , annexe d hereto , draw s attentio n t o th e possibilitie s thi s Conventio n 
presen ts , bot h fo r accessio n b y Commonwealt h countrie s an d fo r us e a s a  mode l fo r 
alternative bilatera l o r regiona l ar rangements . 

ANNEX T O LMM(83)3 2 

THE TRANSFE R O F CONVICTE D OFFENDER S 
FROM AN D T O COMMONWEALT H JURISDICTION S 

A Repor t b y Mr . A.M.F . WEBB , C.M.G. , Q .C . , J . P . 

Introductory 

At th e Meetin g o f La w Minister s hel d i n Barbado s i n April/Ma y 198 0 Minister s 
considered a  memorandu m b y th e Secretaria t an d m y pape r o n th e Transfe r o f 
Convicted Offender s fro m an d t o Commonwealt h Jurisdiction s (LMM(80)5 ) an d certai n 
observations upo n tha t paper : 198 0 Meeting , Memorandum , p p . 91 , 119 , 189 , 34 5 
and 375 ; Minute s p p . 53-60 . Th e Communiqu e issue d a t th e en d o f tha t Meetin g 
summarised the  sens e o f Ministers ' discussio n o f thi s matte r an d indicate d wha t 
action migh t b e take n t o giv e effec t t o th e concep t o f t ransferr in g convicte d 
offenders: 

"Transfer o f Convicte d Offender s 

12. Havin g reviewe d aspect s o f variou s Commonwealt h Scheme s presentl y 
in force , Minister s considere d whethe r i t migh t b e appropriat e t o develo p 
Commonwealth arrangement s unde r which , i n appropriat e cases , a 
prisoner migh t b e t ransferre d fro m a  countr y i n whic h h e ha s bee n 
convicted, s o tha t h e coul d serv e hi s sentenc e i n hi s hom e country . Th e 
Meeting sa w a  numbe r o f positiv e advantage s i n th e concept , an d fel t tha t 
the rehabilitatio n o f a n offende r wh o ha d bee n convicte d o f a n offenc e 
while abroa d migh t b e promote d i f h e wer e t o serv e hi s sentenc e i n a 
place wher e h e wa s mor e likel y t o b e subjec t t o the  influenc e o f hi s 
family an d fr iends . 

13. Minister s endorse d i n principl e th e suggestio n tha t suc h a  Schem e 
should b e develope d an d hav e a s it s basi s the  consen t o f th e countrie s 
involved and , i n part icular , tha t o f th e prisone r himself . 
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14. Ther e wer e som e amendment s whic h woul d nee d t o b e mad e t o th e 
proposed arrangements , an d th e Meetin g agree d tha t th e proces s o f 
consultation shoul d continu e bot h throug h th e Commonwealt h 
Secretary-General an d o n a  regiona l basis . I t als o welcome d th e generou s 
offer o f Canad a t o contribut e th e benefi t o f he r considerabl e experienc e 
in th e matter . " 

2 . I  reporte d o n recen t development s i n Europ e o n thi s matte r i n th e 
Commonwealth La w Bulleti n fo r Octobe r 198 1 a t (1981 ) 7  C . L . B . 1530 . Fo r 
convenience I  ver y briefl y summaris e tha t repor t i n th e followin g paragraph s an d I 
bring i t up- to-date , specificall y b y annexin g t o thi s pape r th e Europea n conventio n 
on th e Transfe r o f Sentence d Person s an d o f th e Explanator y Repor t relatin g 
thereto: Appendi x A  an d B  respectively . Th e Introductio n t o th e Report , an d th e 
statement o f Genera l Consideration s whic h follow s tha t Introduction , se t fort h th e 
background t o th e Conventio n an d th e principle s upo n whic h i t i s drafted . 

European conventio n o n th e transfe r o f sentence d person s 

3. Thi s Conventio n ha s no w bee n approve d b y th e Europea n Committe e o n Crim e 
Problems an d b y th e Committe e o f Minister s an d i t i s ope n fo r s ignatur e b y Membe r 
States o f th e Counci l o f Europe . 

4 . Th e genesi s o f thi s Conventio n wa s th e failur e o f th e earlie r (1970 ) Europea n 
Convention o n th e Internationa l Validit y o f Crimina l Judgments , whic h provide d 
(amongst othe r things ) fo r th e t ransfe r o f convicte d offenders , t o achiev e tha t 
purpose . Th e 197 0 Conventio n containe d ver y detaile d provisions , an d specificall y 
excepted variou s offences , becaus e i t wa s drafte d o n th e premis e tha t i f a 
particular prisone r satisfie d al l th e cri ter ia , the n hi s t ransfe r wa s automatic , 
whatever migh t b e hi s view s o r thos e o f eithe r o f th e State s concerned , tha t i n 
which h e ha d bee n convicte d an d sentence d an d tha t t o whic h h e wa s t ransferre d 
to serv e tha t sentence . Consequentl y th e problem s pose d b y th e practica l 
difficulties whic h th e presenc e o f foreigner s i n priso n creat e fo r priso n 
administrations wer e no t resolve d b y th e 197 0 Convention , whic h wa s ratifie d b y 
only fiv e o f th e 2 1 member s o f th e Counci l o f Europe . I n 197 8 th e Europea n 
Committee o n Crim e Problem s wa s instructe d b y th e Europea n Minister s o f Justic e t o 
look a t th e matte r again , wit h a  vie w t o proposin g a  mor e practica l solution ; th e 
result o f tha t reconsideratio n i s th e ne w Convention . 

5. Thi s Conventio n wa s drafte d b y a  Selec t Committe e o f Experts , an d 
representat ives o f Canada , th e Unite d State s o f Americ a an d th e Commonwealt h 
Secretariat wer e invite d t o atten d a s observers , becaus e o f th e experienc e whic h 
those countrie s an d Commonwealt h countrie s hav e gaine d i n actuall y t ransferr in g 
pr i soners . Th e observer s contribute d t o th e deliberation s o f th e Selec t Committe e 
by reaso n o f thi s practica l experience , an d the y wer e abl e als o t o help , fro m tim e 
to time , t o persuad e th e Committe e t o adop t policie s an d languag e i n th e draftin g o f 
the Conventio n an d o f th e recommendation s a s t o th e treatmen t o f foreig n 
pr isoners , whic h th e Committe e i s als o charge d t o formulat e (se e paragrap h 1 1 
below), whic h ma y enabl e th e forme r t o b e accepte d b y Commonwealt h countrie s i f 
they s o desire , an d th e latte r the n t o b e implemente d s o fa r a s may  b e practicable . 

6. Th e ne w conventio n depar t s radicall y fro m th e principle s upo n whic h th e 197 0 
Convention wa s framed ; i t adopt s th e Canadia n an d America n approach , i n 
particular b y requirin g th e consen t o f eac h o f th e thre e partie s concerned : th e 
prisoner, th e governmen t o f th e countr y i n whic h h e wa s convicte d an d sentence d 
and tha t o f th e countr y t o whic h i t i s propose d t o transfe r him . N o obligatio n i s o n 
governments t o agre e t o an y t ransfer ; neithe r ar e the y oblige d t o giv e an y reaso n 
for thei r decision , no r i s ther e t o b e an y pressur e o n a  prisone r t o agre e t o b e 
t rans fe r red . 

7. Another , an d significant , differenc e betwee n th e 197 0 Conventio n an d th e 
present on e i s tha t th e latte r provides , b y Articl e 19 , tha t State s no t member s o f 
the Counci l o f Europ e ma y acced e t o it , s o tha t i t ha s potentia l applicatio n no t onl y 
between othe r (an d i n particula r Commonwealth ) countrie s an d Europea n countries , 
but als o betwee n Commonwealt h countrie s an d countrie s neithe r Commonwealt h no r 
European. Som e member s o f th e Commonwealt h ma y no t wis h t o ente r int o th e 
possibly wide-rangin g (i n a  terri toria l sense ) arrangement s a s thi s Conventio n ma y 
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entail . Howeve r it s tex t ma y a t leas t serv e a s a  mode l fo r mor e loca l arrangements . 
Article 22. 2 ma y b e relevan t i n thi s context . 

8. A  Stat e no t a  membe r o f th e Counci l o f Europ e may , however , onl y acced e t o 
the Conventio n a t th e invitatio n o f th e Counci l o f Minister s o f th e Counci l o f 
Europe; an d suc h a n invitatio n ca n onl y b e extende d i f two-third s o f th e member s 
of th e Committe e an d al l th e countrie s bein g the n membe r State s o f th e Counci l o f 
Europe an d contractin g partie s concur . A  membe r o f th e Commonwealt h (no t bein g 
also a  membe r o f th e Counci l o f Europe ) whic h ma y b e intereste d i n accedin g t o th e 
Convention shoul d firs t communicat e thi s in teres t , throug h th e norma l diplomati c 
channels, t o th e Secretary-Genera l o f th e Counci l o f Europe , wh o wil l intimat e i n 
due cours e whethe r o r no t a  forma l reques t shoul d b e made . 

Ancillary matter s 

9. Th e Selec t Committe e i s considerin g a  draf t tex t o f a  notic e fo r th e informatio n 
of foreig n prisoner s o f th e substanc e o f th e Convention , s o a s t o facilitat e 
compliance wit h th e obligatio n impose d b y Articl e 4. 1 t o furnis h informatio n abou t 
the Conventio n t o a  perso n t o who m i t ma y apply . Thi s text , whe n agreed , wil l b e 
the subjec t o f a  separat e recommendatio n suggest in g tha t eac h State , whe n ratifyin g 
the Convention , shoul d deposi t a n authoritativ e translatio n int o it s officia l 
languages, incorporatin g suc h modification s a s i t consider s necessar y (fo r example , 
to reflec t an y importan t reservation s o r declaration s b y tha t Stat e o f whic h it s 
nationals shoul d b e aware) . A  cop y o f eac h S ta te ' s versio n o f th e standar d tex t 
would the n b e sen t t o eac h o f th e othe r contractin g States , fo r the m t o reproduc e 
for us e i n it s pr isons . Thi s procedur e woul d obviat e th e necessit y fo r ever y 
contracting Stat e t o hav e t o a r rang e it s ow n translation s o f th e tex t int o th e 
language o f ever y othe r contractin g Sta te . 

10. Th e selec t Committe e i s als o contemplatin g th e tex t o f a  leafle t givin g a  foreig n 
prisoner informatio n abou t th e hel p whic h th e consula r authoritie s o f hi s countr y 
might b e abl e t o affor d him . Th e Vienn a Conventio n o n Consula r Relation s provide s 
that consula r authoritie s a re , a t th e reques t o f a  prisoner , t o b e informe d o f hi s 
detention. Possibl e way s i n whic h a  consula r authorit y migh t b e abl e t o assis t ar e -

(a) visit s t o th e prisoner ; 

(b) information , i n particula r abou t th e possibilit y o f repatriation ; 

(c) assistanc e wit h problems , includin g obtainin g th e service s o f a  lawyer ; 
and 

(d) suppl y o f l i te ra ture . 

This leafle t woul d mentio n no t onl y thi s Conventio n o n th e Transfe r o f Sentence d 
Persons, bu t als o al l th e Convention s availabl e t o Membe r State s an d dealin g wit h 
foreigners i n troubl e wit h th e authori t ies . I f th e Committe e approve s suc h a  leaflet , 
Commonwealth Secretaria t will , i n du e course , b e abl e t o circulat e copie s t o 
Commonwealth Governments , wh o ca n then , i f the y s o wish , adap t i t fo r us e a s 
they se e fit . 

Standard Minimu m Rule s 

11. I n additio n t o draftin g th e Convention , th e Selec t Committe e i s charge d als o 
with makin g recommendation s fo r s tandar d minimu m rule s fo r th e treatmen t o f 
foreign pr i soners . Th e Europea n Counci l o f Minister s approved , i n 1973 , suc h rule s 
for prisoner s generally , an d th e Government s o f Membe r State s hav e bee n 
recommended t o b e guide d i n thei r interna l legislatio n an d practic e b y th e 
principles se t ou t i n thos e recommendations . Th e Selec t Committe e i s stil l 
considering wha t amplificatio n o f thes e rule s ma y b e neede d t o cove r th e particula r 
circumstances o f foreig n pr isoners , an d i t i s hope d tha t i t wil l complet e it s 
deliberations o n thi s par t o f it s remi t i n 1983 . Th e Counci l o f Europ e cannot , o f 
course, mak e eve n a  recommendatio n t o th e Governmen t o f a  non-Membe r State ; th e 
Council ca n onl y expres s th e hop e tha t th e Governmen t o f a  non-Membe r Stat e 
which accede s t o th e Conventio n wil l conform , s o fa r a s ma y b e practicable , t o an y 
such ru les . 
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12. Th e response s receive d fro m a  numbe r o f Commonwealt h countrie s t o a n inquir y 
addressed b y th e Secretariat , whethe r an y particula r difficultie s wer e actuall y 
being experience d i n dealin g wit h foreig n pr isoners , sugges t tha t thes e ar e few ; 
the on e proble m whic h seem s t o aris e i s tha t o f language . I n mos t case s i t appear s 
that foreigner s i n priso n i n Commonwealt h countrie s com e mainl y fro m neighbourin g 
countries, i n whic h man y o f th e circumstance s o f lif e ar e broadl y similar . 

APPENDIX A 

CONVENTION O N TH E TRANSFE R 
OF SENTENCE D PERSON S 

The membe r State s o f th e Counci l o f Europ e an d th e othe r signator y State s 
hereto, 

Considering tha t th e ai m o f th e Counci l o f Europ e i s th e achievemen t o f greate r 
unity betwee n it s Members ; 

Desirous o f furthe r developin g internationa l co-operatio n i n th e fiel d o f crimina l 
law; 

Considering tha t suc h co-operatio n shoul d fur the r th e end s o f justic e an d th e 
social rehabilitatio n o f sentence d persons ; 

Considering tha t thes e objective s requir e tha t foreigner s wh o ar e deprive d o f 
their libert y a s a  resul t o f thei r commissio n o f a  crimina l offenc e shoul d b e give n 
the opportunit y t o serv e thei r sentence s withi n thei r ow n society ; an d 

Considering tha t thi s ai m ca n bes t b e achieve d b y havin g the m transferre d t o 
their ow n countr ies , 

Have agree d a s follows : 

Article 1 

Definitions 

For th e purpose s o f thi s Convention : 

(a) "sentence " means : an y punishmen t o r measur e involvin g deprivatio n o f 
l iberty ordere d b y a  cour t fo r a  limite d o r unlimite d perio d o f tim e o n 
account o f a  crimina l offence ; 

(b) "judgment " means : a  decisio n o r orde r o f a  cour t imposin g a  sentence ; 

(c) "sentencin g State " means : th e Stat e i n whic h th e sentenc e wa s impose d o n 
the perso n wh o ma y be , o r ha s been , t ransfer red ; 

(d) "administerin g State " means : th e Stat e t o whic h th e sentence d perso n ma y 
be, o r ha s been , t ransferre d i n orde r t o serv e hi s sentence . 

Article 2 

General principle s 

1. Th e Contractin g State s undertak e t o affor d eac h othe r th e wides t measur e o f co -
operation i n respec t o f th e transfe r o f sentence d person s i n accordanc e wit h th e 
provisions o f thi s Convention . 
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2. A  perso n sentence d i n a  Contractin g Stat e ma y b e transferre d t o anothe r 
Contracting State , i n accordanc e wit h th e provision s o f thi s Convention , i n orde r t o 
serve th e sentenc e impose d o n him . T o tha t end , h e ma y expres s hi s interes t t o 
the sentencin g Stat e o r t o th e administerin g Stat e i n bein g t ransferre d unde r thi s 
Convention. 

3. Transfe r ma y b e requeste d b y eithe r th e sentencin g Stat e o r th e administerin g 
State . 

Article 3 

Conditions o f transfe r 

1. A  sentence d perso n ma y b e t ransferre d unde r thi s Conventio n onl y o n th e 
following conditions : 

(a) i f tha t perso n i s a  nationa l o f th e administerin g State ; 

(b) i f th e judgmen t i s final ; 

(c) if , a t th e tim e o f receip t o f th e reques t fo r t ransfer , th e sentence d 
person stil l ha s a t leas t si x month s o f th e sentenc e t o serv e o r i f th e 
sentence i s indeterminate ; 

(d) i f th e t ransfe r i s consente d t o b y th e sentence d perso n or , wher e i n 
view o f hi s ag e o r hi s physica l o r menta l conditio n on e o f th e tw o State s 
considers i t necessary , b y th e sentence d pe r son ' s lega l representat ive ; 

(e) i f th e act s o r omission s o n accoun t o f whic h th e sentenc e ha s bee n 
imposed constitut e a  crimina l offenc e accordin g t o th e la w o f th e 
administering Stat e o r woul d constitut e a  crimina l offenc e i f committe d o n 
its te r r i tory ; an d 

(f) i f th e sentencin g an d administerin g State s agre e t o th e t ransfer . 

2. I n exceptiona l cases , Contractin g State s ma y agre e t o a  transfe r eve n i f th e 
time t o b e serve d b y th e sentence d perso n i s les s tha n tha t specifie d i n paragrap h 
K c ) . 

3 . An y Contractin g Stat e may , a t th e tim e o f s ignatur e o r whe n depositin g it s 
instrument o f ratification , acceptance , approva l o r accession , b y a  declaratio n 
addressed t o th e Secretar y Genera l o f th e Counci l o f Europe , indicat e tha t i t 
intends t o exclud e th e applicatio n o f on e o f th e procedure s provide d i n Articl e 9(1 ) 
(a) an d (b ) i n it s relation s wit h othe r Contractin g Sta tes . 

4 . An y Contractin g Stat e may , a t an y time , b y a  declaratio n addresse d t o th e 
Secretary Genera l o f th e Counci l o f Europe , define , a s fa r a s i t i s concerned , th e 
term "national " withi n th e meanin g o f thi s Convention . 

Article 4 

Obligation t o furnis h informatio n 

1. An y sentence d perso n t o who m thi s Conventio n ma y appl y shal l b e informe d b y 
the sentencin g Stat e o f th e substanc e o f thi s Convention . 

2. I f th e sentence d perso n ha s expresse d a n interes t t o th e sentencin g Stat e i n 
being transferre d unde r thi s Convention , tha t Stat e shal l s o infor m th e 
administering Stat e a s soo n a s practicabl e afte r th e judgmen t become s final . 

3 . Th e informatio n shal l include : 

(a) th e name , dat e an d plac e o f bir t h o f th e sentence d person ; 

(b) hi s address , i f any , i n th e administerin g State ; 
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(c) a  statemen t o f th e fact s upo n whic h th e sentenc e wa s based ; 

(d) th e na ture , duratio n an d dat e o f commencemen t o f th e sentence . 

4 . I f th e sentence d perso n ha s expresse d hi s interes t t o th e administerin g State , 
the sentencin g Stat e shall , o n reques t , communicat e t o tha t Stat e th e informatio n 
referred t o i n paragrap h 3  above . 

5. Th e sentence d perso n shal l b e informed , i n writing , o f an y actio n take n b y th e 
sentencing Stat e o r th e administerin g Stat e unde r th e precedin g paragraphs , a s 
well a s o f an y decisio n take n b y eithe r Stat e o n a  reques t fo r t ransfer . 

Article 5 

Requests an d replie s 

1. Request s fo r t ransfe r an d replie s shal l b e mad e i n writ ing . 

2. Request s shal l b e addresse d b y th e Ministr y o f Justic e o f th e request in g Stat e 
to th e Ministr y o f Justic e o f th e requeste d State . Replie s shal l b e communicate d 
through th e sam e channels . 

3 . An y Contractin g Stat e may , b y a  declaratio n addresse d t o th e Secretar y 
General o f th e Counci l o f Europe , indicat e tha t i t wil l us e othe r channel s o f 
communication. 

4. Th e requeste d Stat e shal l promptl y infor m th e request in g Stat e o f it s decisio n 
whether o r no t t o agre e t o th e requeste d t ransfer . 

Article 6 

Supporting document s 

1. Th e administerin g State , i f requeste d b y th e sentencin g State , shal l furnis h i t 
with: 

(a) a  documen t o r statemen t indicatin g tha t th e sentence d perso n i s a  nationa l 
of tha t State ; 

(b) a  cop y o f th e relevan t la w o f th e administerin g Stat e whic h provide s tha t 
the act s o r omission s o n accoun t o f whic h th e sentenc e ha s bee n impose d 
in th e sentencin g Stat e constitut e a  crimina l offenc e accordin g t o th e la w 
of th e administerin g State , o r woul d constitut e a  crimina l offenc e i f 
committed o n it s t e r r i to ry ; 

(c) a  statemen t containin g th e informatio n mentione d i n Articl e 9(2) . 

2 . I f t ransfe r i s reques ted , th e sentencin g Stat e shal l provid e th e followin g 
documents t o th e administerin g State , unles s eithe r Stat e ha s alread y indicate d tha t 
it wil l no t agre e t o th e t ransfer : 

(a) a  certifie d cop y o f th e judgmen t an d th e la w o n whic h i t i s based ; 

(b) a  statemen t indicatin g ho w muc h o f th e sentenc e ha s alread y bee n 
served, includin g informatio n o n an y pre- t r ia l detention , remission , an d 
any othe r facto r relevan t t o th e enforcemen t o f th e sentence ; 

(c) a  declaratio n containin g th e consen t t o th e t ransfe r a s referre d t o i n 
Article 3(1 ) (d ) ; an d 

(d) wheneve r appropriate , an y medica l o r socia l report s o n th e sentence d 
person, informatio n abou t hi s treatmen t i n th e sentencin g State , an d an y 
recommendation fo r hi s furthe r treatmen t i n th e administerin g State . 

3 . Eithe r Stat e ma y as k t o b e provide d wit h an y o f th e document s o r statement s 
referred t o i n paragraph s 1  o r 2  abov e befor e makin g a  reques t fo r transfe r o r 
taking a  decisio n o n whethe r o r no t t o agre e t o th e t ransfer . 
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Article 7 

Consent an d it s verificatio n 

1. Th e sentencin g Stat e shal l ensur e tha t th e perso n require d t o giv e consen t t o 
the transfe r i n accordanc e wit h Articl e 3(1 ) (d ) doe s s o voluntaril y an d wit h ful l 
knowledge o f th e lega l consequence s thereof . Th e procedur e fo r givin g suc h 
consent shal l b e governe d b y th e la w o f th e sentencin g State , 

2. Th e sentencin g Stat e shal l affor d a n opportunit y t o th e administerin g Stat e t o 
verify, throug h a  consu l o r othe r officia l agree d upo n wit h th e administerin g State , 
that th e consen t i s give n i n accordanc e wit h th e condition s se t ou t i n paragrap h 1 
above. 

Article 8 

Effect o f transfe r fo r sentencin g Stat e 

1. Th e takin g int o charg e o f th e sentence d perso n b y th e authoritie s o f th e 
administering Stat e shal l hav e th e effec t o f suspendin g th e enforcemen t o f th e 
sentence i n th e sentencin g State . 

2. Th e sentencin g Stat e ma y n o longe r enforc e th e sentenc e i f th e administerin g 
State consider s enforcemen t o f th e sentenc e t o hav e bee n completed . 

Article 9 

Effect o f transfe r fo r administerin g Stat e 

1. Th e competen t authoritie s o f th e administerin g Stat e shall : 

(a) continu e th e enforcemen t o f th e sentenc e immediatel y throug h a  cour t o r 
administrative order , unde r th e condition s se t ou t i n Articl e 10 ; o r 

(b) conver t th e sentence , throug h a  judicia l o r administrativ e procedure , int o 
a decisio n o f tha t State , thereb y subst i tut in g fo r th e sanctio n impose d i n 
the sentencin g Stat e a  sanctio n prescribe d b y th e la w o f th e 
administering Stat e fo r th e sam e offence , unde r th e condition s se t ou t i n 
Article 11 . 

2. Th e administerin g State , i f requested , shal l infor m th e sentencin g Stat e befor e 
the transfe r o f th e sentence d perso n a s t o whic h o f thes e procedure s i t wil l follow . 

3 . Th e enforcemen t o f th e sentenc e shal l b e governe d b y th e la w o f th e 
administering Stat e an d tha t Stat e alon e shal l b e competen t t o tak e al l appropriat e 
decisions. 

4. An y Contractin g Stat e which , accordin g t o it s nationa l law , canno t avai l itsel f 
of on e o f th e procedure s referre d t o i n paragrap h 1  t o enforc e measure s impose d i n 
another Contractin g Stat e o n sentence d person s wh o fo r reason s o f menta l conditio n 
have bee n hel d no t criminall y responsibl e fo r th e commissio n o f th e offence , an d 
which i s prepare d t o receiv e suc h person s fo r furthe r treatmen t may , b y wa y o f a 
declaration addresse d t o th e Secretar y Genera l o f th e Counci l o f Europe , indicat e 
the procedure s i t wil l follo w i n suc h cases . 

Article 1 0 

Continued enforcemen t 

1. I n th e cas e o f continue d enforcement , th e administerin g Stat e shal l b e boun d b y 
the lega l natur e an d duratio n o f th e sentenc e a s determine d b y th e sentencin g 
State . 

2. If , however , thi s sentenc e i s b y it s natur e o r duratio n incompatibl e wit h th e 
law o f th e administerin g State , o r it s la w s o requi res , tha t Stat e may , b y a  cour t 
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or administrativ e order , adap t th e sanctio n t o th e punishmen t o r measur e 
prescribed b y it s ow n la w fo r a  simila r offence . A s t o it s na ture , th e punishmen t 
or measur e shall , a s fa r a s possible , correspon d wit h tha t impose d b y th e sentenc e 
to b e enforced . I t shal l no t aggravate , b y it s natur e o r duration , th e sanctio n 
imposed i n th e sentencin g State , no r excee d th e maximu m prescribe d b y th e la w o f 
the administerin g State . 

Article 1 1 

Conversion o f sentenc e 

1. I n th e cas e o f conversio n o f sentence , th e procedure s provide d fo r b y th e la w 
of th e administerin g Stat e apply . Whe n convertin g th e sentence , th e competen t 
authori ty: 

(a) shal l b e boun d b y th e finding s a s t o th e fact s insofa r a s the y appea r 
explicitly o r implicitl y fro m th e judgmen t impose d i n th e sentencin g State ; 

(b) ma y no t conver t a  sanctio n involvin g deprivatio n o f libert y t o a  pecuniar y 
sanction ; 

(c) shal l deduc t th e ful l perio d o f deprivatio n o f libert y serve d b y th e 
sentenced person ; an d 

(d) shal l no t aggravat e th e pena l positio n o f th e sentence d person , an d shal l 
not b e boun d b y an y minimu m whic h th e la w o f th e administerin g Stat e 
may provid e fo r th e offenc e o r offence s committed . 

2. I f th e conversio n procedur e take s plac e afte r th e transfe r o f th e sentence d 
person, th e administerin g Stat e shal l kee p tha t perso n i n custod y o r otherwis e 
ensure hi s presenc e i n th e administerin g Stat e pendin g th e outcom e o f tha t 
procedure . 

Article 1 2 

Pardon, amnesty , commutatio n 

Each Stat e ma y gran t pardon , amnest y o r commutatio n o f th e sentenc e i n 
accordance wit h it s Constitutio n o r othe r laws . 

Article 1 3 

Review o f judgmen t 

The sentencin g Stat e alon e shal l hav e th e righ t t o decid e o n an y applicatio n fo r 
review o f th e judgment . 

Article 1 4 

Termination o f enforcemen t 

The administerin g Stat e shal l terminat e enforcemen t o f th e sentenc e a s soo n a s 
it i s informe d b y th e sentencin g Stat e o f an y decisio n o r measur e a s a  resul t o f 
which th e sentenc e cease s t o b e enforceable . 

Article 1 5 

Information o n enforcemen t 

The administerin g Stat e shal l provid e informatio n t o th e sentencin g Stat e 
concerning th e enforcemen t o f th e sentence : 
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(a) whe n i t consider s enforcemen t o f th e sentenc e t o hav e bee n completed ; 

(b) i f th e sentence d perso n ha s escape d fro m custod y befor e enforcemen t o f 
the sentenc e ha s bee n completed ; o r 

(c) i f th e sentencin g Stat e request s a  specia l repor t . 

Article 1 6 

Transit 

1. A  Contractin g Stat e shall , i n accordanc e wit h it s law , gran t a  reques t fo r 
t ransi t o f a  sentence d perso n throug h it s ter r i tor y i f suc h a  reques t i s mad e b y 
another Contractin g Stat e an d th e Stat e ha s agree d wit h anothe r Contractin g Stat e 
or wit h a  thir d Stat e t o th e t ransfe r o f tha t perso n t o o r fro m it s t e r r i to ry . 

2. A  Contractin g Stat e ma y refus e t o gran t t ransi t : 

(a) i f th e sentence d perso n i s on e o f it s nationals , o r 

(b) i f th e offenc e fo r whic h th e sentenc e wa s impose d i s no t a n offenc e unde r 
its ow n law . 

3 . Request s fo r transi t an d replie s shal l b e communicate d throug h th e channel s 
referred t o i n th e provision s o f Articl e 5(2 ) an d (3) . 

4 . A  Contractin g Stat e ma y gran t a  reques t fo r t ransi t o f a  sentence d perso n 
through it s terr i tor y mad e b y a  thir d Stat e i f tha t Stat e ha s agree d wit h anothe r 
Contracting Stat e t o th e t ransfe r t o o r fro m it s t e r r i to ry . 

5 . Th e Contractin g Stat e requeste d t o gran t t ransi t ma y hol d th e sentence d perso n 
in custod y onl y fo r suc h tim e a s transi t throug h it s terr i tor y requi res . 

6. Th e Contractin g Stat e requeste d t o gran t transi t ma y b e aske d t o giv e a n 
assurance tha t th e sentence d perso n wil l no t b e prosecuted , or , excep t a s provide d 
in th e precedin g paragraph , detained , o r otherwis e subjecte d t o an y restrictio n o n 
his libert y i n th e ter r i tor y o f th e t ransi t Stat e fo r an y offenc e committe d o r 
sentence impose d prio r t o hi s depar tur e fro m th e terr i tor y o f th e sentencin g State . 

7. N o reques t fo r t ransi t shal l b e require d i f t ranspor t i s b y ai r ove r th e 
ter r i tory o f a  Contractin g Stat e an d n o landin g ther e i s scheduled . However , eac h 
Contracting Stat e may , b y a  declaratio n addresse d t o th e Secretar y Genera l o f th e 
Council o f Europ e a t th e tim e o f s ignatur e o r o f deposi t o f it s instrumen t o f 
ratification, acceptance , approva l o r accession , requir e tha t i t b e notifie d o f an y 
such transi t ove r i t s t e r r i to ry . 

Article 1 7 

Languages an d cost s 

1. Informatio n unde r Articl e 4 , paragraph s 2  t o 4 , shal l b e furnishe d i n th e 
language o f th e Contractin g Stat e t o whic h i t i s addresse d o r i n on e o f th e officia l 
languages o f th e Counci l o f Europe . 

2. Subjec t t o paragrap h 3  below , n o translatio n o f request s fo r transfe r o r o f 
support ing document s shal l b e requi red . 

3 . An y Contractin g Stat e may , a t th e tim e o f s ignatur e o r whe n depositin g it s 
instrument o f ratification , acceptance , approva l o r accession , b y a  declaratio n 
addressed t o th e Secretar y Genera l o f th e Counci l o f Europe , requir e tha t request s 
for transfe r an d support in g document s b e accompanie d b y a  translatio n int o it s ow n 
language o r int o on e o f th e officia l language s o f th e Counci l o f Europ e o r int o suc h 
one o f thes e language s a s i t shal l indicate . I t ma y o n tha t occasio n declar e it s 
readiness t o accep t translation s i n an y othe r languag e i n additio n t o th e officia l 
language o r language s o f th e Counci l o f Europe . 
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4. Excep t a s provide d i n Articl e 6(2 ) (a) , document s transmitte d i n applicatio n o f 
this Conventio n nee d no t b e certified . 

5. An y cost s incurre d i n th e applicatio n o f thi s Conventio n shal l b e born e b y th e 
administering State , excep t cost s incurre d exclusivel y i n th e ter r i tor y o f th e 
sentencing State . 

Article 1 8 

Signature an d entr y int o forc e 

1. Thi s Conventio n shal l b e ope n fo r s ignatur e b y th e membe r State s o f th e 
Council o f Europ e an d non-membe r State s whic h hav e participate d i n it s elaboration . 
It i s subjec t t o ratification , acceptanc e o r approval . Instrument s o f ratification , 
acceptance o r approva l shal l b e deposite d wit h th e Secretar y Genera l o f th e Counci l 
of Europe . 

2. Thi s Conventio n shal l ente r int o forc e o n th e firs t da y o f th e mont h followin g 
the expiratio n o f thre e month s afte r th e dat e o n whic h thre e membe r State s o f th e 
Council o f Europ e hav e expresse d thei r consen t t o b e boun d b y th e Conventio n i n 
accordance wit h th e provision s o f paragrap h 1 . 

3 . I n respec t o f an y signator y Stat e whic h subsequentl y expresse s it s consen t t o 
be boun d b y it , th e Conventio n shal l ente r int o forc e o n th e firs t da y o f th e mont h 
following th e expiratio n o f a  perio d o f thre e month s afte r th e dat e o f th e deposi t o f 
the instrumen t o f ratification , acceptanc e o r approval . 

Article 1 9 

Accession b y non-membe r State s 

1. Afte r th e entr y int o forc e o f thi s Convention , th e Committe e o f Minister s o f th e 
Council o f Europe , afte r consultin g th e Contractin g Part ies , ma y invit e an y Stat e 
not a  membe r o f th e Counci l an d no t mentione d i n Articl e 18(1 ) t o acced e t o thi s 
Convention, b y a  decisio n take n b y th e majorit y provide d fo r i n Articl e 20. d o f th e 
Statute o f th e Counci l o f Europ e an d b y th e unanimou s vot e o f th e representat ive s 
of th e Contractin g State s entitle d t o si t o n th e Committee . 

2. I n respec t o f an y accedin g State , th e Conventio n shal l ente r int o forc e o n th e 
first da y o f th e mont h followin g th e expiratio n o f a  perio d o f thre e month s afte r th e 
date o f deposi t o f th e instrumen t o f accessio n wit h th e Secretar y Genera l o f th e 
Council o f Europe . 

Article 2 0 

Territorial applicatio n 

1. An y Stat e ma y a t th e tim e o f s ignatur e o r whe n depositin g it s instrumen t o f 
ratification, acceptance , approva l o r accession , specif y th e terr i tor y o r terr i torie s 
to whic h thi s Conventio n shal l apply . 

2. An y Stat e ma y a t an y late r date , b y a  declaratio n addresse d t o th e Secretar y 
General o f th e Counci l o f Europe , exten d th e applicatio n o f thi s Conventio n t o an y 
other terr i tor y specifie d i n th e declaration . I n respec t o f suc h ter r i tor y th e 
Convention shal l ente r int o forc e o n th e firs t da y o f th e mont h followin g th e 
expiration o f a  perio d o f thre e month s afte r th e dat e o f receip t o f suc h declaratio n 
by th e Secretar y General . 

3 . An y declaratio n mad e unde r th e tw o precedin g paragraph s may , i n respec t o f 
any terr i tor y specifie d i n suc h declaration , b e withdraw n b y a  notificatio n 
addressed t o th e Secretar y General . Th e withdrawa l shal l becom e effectiv e o n th e 
first da y o f th e mont h followin g th e expiratio n o f a  perio d o f thre e month s afte r th e 
date o f receip t o f suc h notificatio n b y th e Secretar y General . 

372 



Article 2 1 

Temporal applicatio n 

This Conventio n shal l b e applicabl e t o th e enforcemen t o f sentence s impose d 
either befor e o r afte r it s entr y int o force . 

Article 2 2 

Relations t o othe r Convention s an d Agreement s 

1. Thi s Conventio n doe s no t affec t th e r ight s an d undertaking s derive d fro m 
extradition treatie s an d othe r treatie s o n internationa l co-operatio n i n crimina l 
matters providin g fo r th e t ransfe r o f detaine d person s fo r purpose s o f confrontatio n 
or testimony . 

2. I f tw o o r mor e Contractin g State s hav e alread y conclude d a n agreemen t o r 
t reaty o n th e t ransfe r o f sentence d person s o r otherwis e hav e establishe d thei r 
relations i n thi s matter , o r shoul d the y i n futur e d o so , the y shal l b e entitle d t o 
apply tha t agreemen t o r t reat y o r t o regulat e thos e relation s accordingly , i n lie u o f 
the presen t Convention . 

3 . Th e presen t Conventio n doe s no t affec t th e r igh t o f State s Part y t o th e 
European Conventio n t o th e Internationa l Validit y o f Crimina l Judgment s t o conclud e 
bilateral o r multilatera l agreement s wit h on e anothe r o n matter s deal t wit h i n tha t 
Convention i n orde r t o supplemen t it s provision s o r facilitat e th e applicatio n o f th e 
principles embodie d i n i t . 

4. I f a  reques t fo r t ransfe r fall s withi n th e scop e o f bot h th e presen t Conventio n 
and th e Europea n Conventio n o n th e Internationa l Validit y o f Crimina l Judgment s o r 
another agreemen t o r t reat y o n th e t ransfe r o f sentence d persons , th e requestin g 
State shall , whe n makin g th e request , indicat e o n th e basi s o f whic h instrumen t i t 
is made . 

Article 2 3 

Friendly settlemen t 

The Europea n Committe e o n Crim e Problem s o f th e Counci l o f Europ e shal l b e 
kept informe d regardin g th e applicatio n o f thi s Conventio n an d shal l d o whateve r i s 
necessary t o facilitat e a  friendl y settlemen t o f an y difficult y whic h ma y aris e ou t o f 
i ts application . 

Article 2 4 

Denunciation 

1. An y Part y ma y a t an y tim e denounc e thi s Conventio n b y mean s o f a  notificatio n 
addressed t o th e Secretar y Genera l o f th e Counci l o f Europe . 

2. Suc h denunciatio n shal l becom e effectiv e o n th e firs t da y o f th e mont h followin g 
the expiratio n o f a  perio d o f thre e month s afte r th e dat e o f receip t o f th e 
notification b y th e Secretar y General . 

3 . Th e presen t Conventio n shall , however , continu e t o appl y t o th e enforcemen t o f 
sentences o f person s wh o hav e bee n t ransferre d i n conformit y wit h th e provision s 
of th e Conventio n befor e th e dat e o n whic h suc h a  denunciatio n take s effect . 
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Article 2 5 

Notifications 

The Secretar y Genera l o f th e Counci l o f Europ e shal l notif y th e membe r State s 
of th e Counci l o f Europe , th e non-membe r State s whic h hav e participate d i n th e 
elaboration o f thi s Conventio n an d an y Stat e whic h ha s accede d t o thi s Conventio n 
of: 

(a) an y s ignature ; 

(b) th e deposi t o f an y instrumen t o f ratification , acceptance , approva l o r 
accession ; 

(c) an y dat e o f en t r y int o forc e o f thi s Conventio n i n accordanc e wit h Article s 
18(2) an d (3) , 19(2 ) an d 20(2 ) an d (3) ; 

(d) an y othe r act , declaration , notificatio n o r communicatio n relatin g t o thi s 
Convention. 

In witnes s whereo f th e unders igned , bein g dul y authorise d thereto , hav e 
signed thi s Convention . 

Done a t ,  th e ,  i n Englis h an d French , bot h text s bein g 
equally authentic , i n a  singl e cop y whic h shal l b e deposite d i n th e archive s o f th e 
Council o f Europe . Th e Secretar y Genera l o f th e Counci l o f Europ e shal l transmi t 
certified copie s t o eac h membe r Stat e o f th e Counci l o f Europe , t o th e non-membe r 
States whic h hav e participate d i n th e elaboratio n o f thi s Convention , an d t o an y 
State invite d t o acced e t o i t . 

ANNEX B 

EXPLANATORY REPOR T 
on th e 

Convention o n th e Transfe r o f Sentence d Person s 

Introduction 

1. A t th e elevent h conferenc e (Copenhagen , 2 1 -  2 2 Jun e 1978) , th e Europea n 
Ministers o f Justic e discusse d th e problem s pose d b y prisoner s o f foreig n 
nationality, includin g th e questio n o f providin g procedure s fo r thei r t ransfe r s o 
that the y ma y serv e thei r sentenc e i n thei r hom e count ry . Th e discussio n resulte d 
in th e adoptio n o f Resolutio n No. l b y whic h th e Committe e o f Minister s o f th e 
Council o f Europ e i s invite d t o as k th e Europea n Committe e o n Crim e Problem s 
(CDPC), inte r alia , "t o conside r th e possibilit y o f drawin g u p a  mode l agreemen t 
providing fo r a  simpl e procedur e fo r th e transfe r o f prisoner s whic h coul d b e use d 
between membe r State s o r b y membe r State s i n thei r relation s wit h non-membe r 
Sta tes" . 

2. Followin g thi s initiative , th e creatio n o f a  Selec t Committe e o f Expert s o n 
Foreign National s i n Priso n wa s propose d b y th e CDP C a t it s 28t h plenar y sessio n 
in Marc h 197 9 an d authorise d b y th e Committe e o f Minister s a t th e 306t h meetin g o f 
their Deputie s i n Jun e 1979 . 

3 . Th e Committee' s principa l task s wer e t o s tud y th e problem s relatin g t o th e 
treatment o f foreigner s i n priso n an d t o conside r th e possibilit y o f drawin g u p a 
model agreemen t providin g fo r a  simpl e procedur e fo r th e t ransfe r o f foreig n 
pr isoners . Wit h regar d t o th e latte r aspect , th e CDP C (a t it s 29t n plenar y sessio n 
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in Marc h 1980 ) authorise d th e Selec t Committee , a t it s ow n request , t o prepar e a 
multilateral Conventio n ra the r tha n a  mode l agreement , provide d i t woul d no t 
conflict wit h th e provision s o f existin g Europea n Conventions . 

4 . Th e Selec t Committe e wa s compose d o f exper t s fro m 1 5 Counci l o f Europ e 
member State s (Austria , Belgium , Denmark , France , Federa l Republi c o f Germany , 
Greece, Italy , Luxembourg , Netherlands , Portugal , Spain , Sweden , Switzerland , 
Turkey, Unite d Kingdom) . Canad a an d th e Unite d State s o f Americ a a s wel l a s th e 
Commonwealth Secretaria t an d th e Internationa l Pena l an d Penitentiar y Foundatio n 
were represente d b y obse rve r s . Mr . J . J . Tulken s (Netherlands ) wa s electe d 
Chairman o f th e Selec t Committee . Th e Secretaria t wa s provide d b y th e Directorat e 
of Lega l Affair s o f th e Counci l o f Europe . 

5. Th e draf t fo r a  Conventio n o n th e Transfe r o f Sentence d Person s wa s prepare d 
during th e Selec t Committee' s firs t fiv e meetings , hel d fro m 3  t o 5  Octobe r 1979 , 4 
to 6  Marc h 1980 , 7  t o 1 0 Octobe r 1980 , 1  t o 4  Jun e 198 1 an d 1  t o 4  Decembe r 198 1 
(enlarged meetin g t o whic h exper t s fro m al l membe r State s wer e invi ted) . I n 
addition, a  draftin g grou p me t fro m 7  t o 9  Octobe r 198 0 (durin g th e Selec t 
Committee's thir d meeting ) an d fro m 2 4 t o 2 6 Novembe r 1980 . 

6. Th e draf t Conventio n wa s finalise d b y th e CDP C a t it s 31s t plenar y sessio n i n 
May 198 2 an d forwarde d t o th e Committe e o f Ministers . 

7. A t th e . . . meetin g o f thei r Deputie s i n . . . . 1982 , th e Committe e o f Minister s 
approved th e tex t o f th e Conventio n an d decide d t o ope n i t t o th e signatur e o f 
member Sta tes . 

General consideration s 

8. Th e purpos e o f th e Conventio n i s t o facilitat e th e transfe r o f foreig n prisoner s 
to thei r hom e countrie s b y providin g a  procedur e whic h i s simpl e a s wel l a s 
expedit ious. I n tha t respec t i t i s intende d t o complemen t th e Europea n Conventio n 
on th e Internationa l Validit y o f Crimina l Judgment s o f 2 8 Ma y 197 7 which , althoug h 
allowing fo r th e transfe r o f pr isoners , present s tw o majo r shortcomings : i t ha s s o 
far bee n ratifie d b y onl y a  smal l numbe r o f membe r States , an d th e procedur e i t 
provides i s no t conduciv e t o bein g applie d i n a  wa y suc h a s t o ensur e th e rapi d 
transfer o f foreig n pr i soners . 

With a  vie w t o overcomin g th e last-mentione d difficulty , du e t o th e inevitabl y 
administrative complexitie s o f a n instrumen t a s comprehensiv e an d detaile d a s th e 
European Conventio n o n th e Internationa l Validit y o f Crimina l Judgments , th e 
Convention o n th e Transfe r o f Sentence d Person s seek s t o provid e a  simple , speed y 
and flexibl e mechanis m fo r th e repatriatio n o f pr i soners . 

9. I n facilitatin g th e transfe r o f foreig n pr isoners , th e Conventio n take s accoun t 
of moder n t rend s i n crim e an d pena l policy . I n Europe , improve d mean s o f 
t ranspor t an d communicatio n hav e le d t o a  greate r mobilit y o f person s and , i n 
consequence, t o increase d internationalisatio n o f crime . A s pena l polic y ha s com e t o 
lay greate r emphasi s upo n th e socia l rehabilitatio n offenders , i t ma y b e o f 
paramount importanc e tha t th e sanctio n impose d o n th e offende r i s enforce d i n hi s 
home countr y ra the r tha n i n th e Stat e wher e th e offenc e wa s committe d an d th e 
judgment rendered . Thi s polic y i s als o roote d i n humanitaria n considerations : 
difficulties i n communicatio n b y reaso n o f languag e bar r ie rs , alienatio n fro m loca l 
cul ture an d customs , an d th e absenc e o f contact s wit h relative s ma y hav e 
detrimental effect s o n th e foreig n pr isoner . Th e repatriatio n o f sentence d person s 
may therefor e b e i n th e bes t interes t o f th e prisoner s a s wel l a s o f th e 
governments concerned . 

10. Th e Conventio n distinguishe s itsel f fro m th e Europea n Conventio n o n th e 
International Validit y o f Crimina l Judgment s i n fou r respects : 

With a  vie w t o facilitatin g th e rapi d t ransfe r o f foreig n prisoners , i t 
provides a  simplifie d procedur e which , i n it s practica l application , i s likel y 
to b e les s cumbersom e tha n tha t lai d dow n i n th e Europea n Conventio n o n 
the Internationa l Validit y o f Crimina l Judgments . 
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A transfe r ma y b e requeste d no t onl y b y th e Stat e i n whic h th e sentenc e 
was impose d ("sentencin g Sta te") , bu t als o b y th e Stat e o f whic h th e 
sentenced perso n i s a  nationa l ("administerin g Sta te") , thu s enablin g th e 
latter t o see k th e repatriatio n o f it s ow n nationals . 

The transfe r i s subjec t t o th e sentence d pe r son ' s consent . 

The Conventio n confine s itsel f t o providin g th e procedura l framewor k fo r 
t r ans fe r s . I t doe s no t contai n a n obligatio n o n Contractin g State s t o 
comply wit h a  reques t fo r t ransfer ; fo r tha t reason , i t wa s no t necessar y 
to lis t an y ground s fo r refusal , no r t o requir e th e requeste d Stat e t o giv e 
reasons fo r it s refusa l t o agre e t o a  requeste d t ransfer . 

11. Unlik e th e othe r Convention s o n internationa l co-operatio n i n crimina l matter s 
prepared withi n th e framewor k o f th e Counci l o f Europe , th e Conventio n o n th e 
Transfer o f Sentence d Person s doe s no t car r y th e wor d "European " i n it s t i t le . 
This reflect s th e draf tsmen' s opinio n tha t th e instrumen t shoul d b e ope n fo r 
accession als o b y like-minde d democrati c State s outsid e Europe . Tw o suc h State s -
Canada an d th e Unite d State s o f Americ a -  were , i n fact , represente d o n th e Selec t 
Committee b y observer s an d activel y associate d wit h th e elaboratio n o f th e t ex t . 

Commentaries o n th e article s o f th e Conventio n 

Article 1  -  Definition s 

12. Articl e 1  define s fou r term s whic h ar e basi c t o th e transfe r mechanis m whic h 
the Conventio n provides . 

13. Th e definitio n o f "sentence " (a ) make s clea r tha t th e Conventio n applie s onl y t o 
a punishmen t o r measur e whic h involve s deprivatio n o f l iberty , an d onl y t o th e 
extent tha t i t doe s so , regardles s o f whethe r th e perso n concerne d i s alread y 
serving hi s sentenc e o r not . 

14. I t follow s fro m th e definitio n o f "judgment " (b ) tha t th e Conventio n applie s onl y 
to sentence s impose d b y a  cour t o f law . 

15. Th e tw o State s involve d i n th e transfe r o f a  sentence d perso n ar e define d a s 
"sentencing State " an d "administerin g State " ( c an d d ) . 

Article 2  -  Genera l principle s 

16. Paragrap h 1  contain s th e genera l principl e whic h govern s th e applicatio n o f th e 
Convention. It s wordin g i s inspire d i n Articl e 1(1 ) o f th e Europea n Conventio n o n 
Mutual Assistanc e i n Crimina l Matters . Th e referenc e t o "th e wides t measur e o f co -
operation i n respec t o f th e transfe r o f sentence d persons " i s intende d t o emphasis e 
the Convention' s underlyin g philosophy : tha t i s desirabl e t o enforc e sentence s i n 
the hom e countr y o f th e perso n concerned . 

17. Paragrap h 2  refer s th e sentencin g Stat e t o th e possibility , afforde d b y th e 
Convention, o f havin g th e sentence d person s t ransferre d t o anothe r Contractin g 
State fo r th e purpos e o f enforcin g th e sentence . Tha t othe r State , i . e . th e 
"administering State" , i s -  b y vir tu e o f Articl e 3(1 ) (a ) -  th e Stat e o f whic h th e 
sentenced perso n i s a  national . 

Although th e sentence d perso n ma y no t formall y appl y fo r hi s t ransfe r (se e 
paragraph 3  ,  h e ma y expres s hi s interes t i n bein g t ransferre d unde r th e 
Convention, an d h e ma y d o s o b y addressin g himsel f t o eithe r th e sentencin g Stat e 
or th e administerin g State . 

18. Accordin g t o paragrap h 3 , t ransfer s ma y b e requeste d b y eithe r th e sentencin g 
State o r th e administerin g Sta te . Thi s provisio n signifie s a n importan t depar tur e 
from th e rul e o f th e Europea n Conventio n o n th e Internationa l Validit y o f Crimina l 
Judgments tha t onl y th e sentencin g Stat e i s entitle d t o mak e th e reques t . I t 
acknowledges th e interes t whic h th e p r i soner ' s hom e countr y ma y hav e i n hi s 
repatriation fo r reason s o f cultural , religious , famil y an d othe r socia l t ies . 
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Article 3  -  Condition s fo r transfe r 

19. Th e firs t paragrap h o f Articl e 3  enumerate s si x condition s whic h mus t b e 
fulfilled i f a  transfe r i s t o b e effecte d unde r th e term s o f th e Convention . 

20. Th e firs t conditio n (a ) i s tha t th e perso n t o b e t ransferre d i s a  nationa l o f th e 
administering State . I n a n effor t t o rende r th e applicatio n o f th e Conventio n a s 
easy a s possibl e th e referenc e t o th e sentence d pe r son ' s nationalit y wa s preferre d 
to includin g i n th e Conventio n othe r notion s which , i n thei r practica l application , 
might giv e ris e t o problem s o f interpretatio n as , fo r instance , th e term s "ordinaril y 
resident i n th e othe r State " an d "th e Stat e o f origin " use d i n Articl e 5  o f th e 
European Conventio n o n th e Internationa l Validit y o f Crimina l Judgments , 

It i s no t necessar y tha t th e perso n concerne d i s a  nationa l o f onl y th e 
administering State . Contractin g State s ma y decid e t o appl y th e Convention , whe n 
appropriate , i n case s o f doubl e o r multipl e nationalit y eve n whe n th e othe r 
nationality (o r on e o f th e othe r nationalities ) i s tha t o f th e sentencin g State . I t i s 
to b e noted , however , tha t eve n wher e al l th e condition s fo r transfe r ar e satisfied , 
the requeste d Stat e remain s fre e t o agre e o r no t t o agre e t o a  requeste d t ransfer . 
A sentencin g Stat e i s therefor e fre e t o refus e a  requeste d transfe r i f i t concern s 
one o f it s ow n nationals . 

Paragraph 1(a ) i s t o b e rea d i n conjuctio n wit h paragrap h 4  whic h grant s 
Contracting State s th e possibilit y t o define , b y mean s o f a  declaration , th e ter m 
"national". 

This possibility , correspondin g wit h tha t provide d i n Articl e 6(1 ) (b ) o f th e 
European Conventio n o n Extradition , i s t o b e interprete d i n a  wid e sense : th e 
provision i s intende d t o enabl e Contractin g State s t o exten d th e applicatio n o f th e 
Convention t o person s othe r tha n "nationals " withi n th e stric t meanin g o f thei r 
nationality legislatio n as , fo r instance , stateles s person s o r citizen s o f othe r State s 
who hav e establishe d root s i n th e countr y throug h permanen t residence . 

21. Th e secon d conditio n (b ) i s tha t th e judgmen t mus t b e fina l an d enforceable , 
for instanc e becaus e ai l availabl e remedie s hav e bee n exhausted , o r becaus e th e 
time-limit fo r lodgin g a  remed y ha s expire d withou t th e partie s havin g availe d 
themselves o f i t . Thi s doe s no t preclud e th e possibilit y o f a  late r revie w o f th e 
judgment i n th e ligh t o f fres h evidence , a s provide d fo r unde r Articl e 13 . 

22. Th e thir d conditio n (c ) concern s th e lengt h o f th e sentenc e stil l t o b e served . 
For th e Conventio n t o b e applicabl e th e sentenc e mus t b e o f a  duratio n o f a t leas t 
six month s a t th e tim e o f receip t o f th e reques t fo r t ransfer , o r b e indeterminate . 

Two consideration s hav e le d t o th e inclusio n o f thi s condition : th e firs t i s tha t 
the Conventio n i s conceive d a s a n instrumen t t o furthe r th e offender ' s socia l 
rehabilitation, a n objectiv e whic h ca n usefull y b e pursue d onl y wher e th e lengt h o f 
the sentenc e stil l t o b e serve d i s sufficientl y long . Th e secon d reaso n i s tha t o f 
the sys tem' s cost-effectiveness ; th e transfe r o f a  prisone r i s costly , an d th e 
considerable expense s incurre d b y th e State s concerne d mus t therefor e b e 
proportionate t o th e purpos e t o b e achieved , whic h exclude s recours e t o a  transfe r 
where th e perso n concerne d ha s onl y a  shor t sentenc e t o se rve . 

In exceptiona l cases , however , Contractin g State s ma y -  i n applicatio n o f 
paragraph 2  -  agre e t o a  transfe r eve n thoug h th e tim e t o b e serve d i s les s tha n 
that specified , a s th e genera l rule , i n paragrap h 1(c) . Th e introductio n o f thi s 
element o f flexibilit y wa s deeme d usefu l t o cove r case s wher e th e aforementione d 
two consideration s d o no t full y apply , fo r instanc e wher e th e prospect s o f 
rehabilitation ar e favourabl e despit e a  sentenc e o f les s tha n si x month s o r wher e 
the transfe r ca n b e effecte d expeditiousl y an d a t lo w cost , e . g . betwee n 
neighbouring Sta tes . 

23. Th e fourt h conditio n (d ) i s tha t th e transfe r mus t b e consente d t o b y th e 
person concerned . Thi s requiremen t whic h i s no t containe d i n th e Europea n 
Convention o n th e Internationa l Validit y o f Crimina l Judgment s constitute s on e o f 
the basi c element s o f th e transfe r mechanis m se t u p b y th e Convention . I t i s roote d 
in th e Convention' s primar y purpos e t o facilitat e th e rehabilitatio n o f offenders : 
t ransferr ing a  prisone r withou t hi s consen t woul d b e counter-productiv e i n term s o r 
rehabilitation. 
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This provisio n i s t o b e rea d i n conjunctio n wit h Articl e 7  whic h contain s rule s 
on th e wa y i n whic h consen t i s t o b e give n an d o n th e possibilit y fo r th e 
administering Stat e t o verif y tha t consen t ha s bee n give n i n accordanc e wit h th e 
conditions lai d dow n i n tha t Article . 

Consent i s t o b e give n b y th e sentence d pe r son ' s lega l representat iv e i n case s 
where on e o f th e tw o State s consider s i t necessar y i n vie w o f th e ag e o r o f th e 
physical o r menta l conditio n o f th e sentence d person . Th e referenc e t o th e 
sentenced pe r son ' s "lega l representat ive " i s no t mean t t o impl y tha t th e 
representat ive mus t b e legall y qualified ; i t include s an y perso n dul y authorise d i n 
law t o represen t th e sentence d person , e . g . a  paren t o r someon e speciall y 
authorised b y th e competen t author i ty . 

24. Th e fift h conditio n (e ) i s intende d t o ensur e complianc e wit h th e principl e o f 
dual crimina l liability . 

The conditio n i s fulfille d i f th e ac t whic h gav e ris e t o th e judgmen t i n th e 
sentencing Stat e woul d hav e bee n punishabl e i f committe d i n th e administerin g Stat e 
and i f th e perso n wh o performe d tha t ac t could , unde r th e la w o f th e administerin g 
State, hav e ha d a  sanctio n impose d o n him . 

For th e conditio n o f dua l crimina l liabilit y t o b e fulfille d i t i s no t necessar y tha t 
the crimina l offenc e b e precisel y th e sam e unde r bot h th e la w o f th e administerin g 
State an d th e la w o f th e sentencin g State . Ther e ma y b e difference s i n th e wordin g 
and lega l classification . Th e basi c ide a i s tha t th e essentia l constituen t element s o f 
the offenc e shoul d b e comparabl e unde r th e la w o f bot h Sta tes . 

25. Th e sixt h conditio n (f ) confirm s th e Convention' s basi c principl e tha t a 
t ransfer require s th e agreemen t o f th e tw o State s concerned . 

26. Paragrap h 3  i s t o b e see n i n connectio n wit h Articl e 9  whic h grant s th e 
administering Stat e a  choic e betwee n tw o enforcemen t procedures : i t ma y eithe r 
continue enforcemen t o r conver t th e sentence . I f requested , i t mus t infor m th e 
sentencing Stat e a s t o whic h o f thes e tw o procedure s i t wil l follo w (Articl e 9 , 
paragraph 2 ) . Th e genera l rul e i s therefor e tha t th e administerin g Stat e ma y choos e 
between th e tw o enforcemen t procedure s i n eac h individua l case . 

If, however , a  Contractin g Stat e wishe s t o exclude , i n a  genera l way , th e 
application o f on e o f th e tw o procedures , i t ca n d o s o unde r th e provision s o f 
paragraph 3 : b y wa y o f a  declaration , i t ma y indicat e tha t i t intend s t o exclud e th e 
application o f eithe r th e "continue d enforcemen t procedure " o r th e declaratio n mad e 
under procedure " i n it s relation s wit h othe r Contractin g Sta tes . A s paragrap h 3 
applies t o th e "relation s wit h othe r Contractin g States " i t enable s th e Stat e makin g 
such a  declaratio n t o exclud e on e o f th e tw o enforcemen t procedure s no t onl y wher e 
it i s i n th e positio n o f th e administerin g Stat e bu t als o wher e i t i s th e sentencin g 
State; i n th e latte r cas e th e declaratio n woul d hav e th e effec t o f makin g tha t 
S ta t e ' s agreemen t t o a  requeste d transfe r dependen t o n th e administerin g Stat e no t 
applying th e exclude d procedure . 

Article 4  -  Obligatio n t o furnis h informatio n 

27. Articl e 4  concern s th e transmissio n o f variou s element s o f informatio n t o b e 
furnished durin g th e cours e o f th e transfe r proceeding s t o th e sentence d person , 
the administerin g State , an d th e sentencin g Sta te . Th e provisio n applie s t o thre e 
different phase s o f th e procedure : paragrap h 1  concern s informatio n b y th e 
sentencing Stat e t o th e sentence d perso n o n th e substanc e o f th e Convention ; 
paragraph 2  t o 4  refe r t o informatio n betwee n th e tw o State s concerne d afte r th e 
sentenced perso n ha s expresse d a n interes t i n bein g t ransfer red ; paragrap h 5 
concerns informatio n t o b e give n t o th e sentence d perso n o n th e actio n o r decisio n 
taken wit h regar d t o a  possibl e t ransfer . 

28. Accordin g t o paragrap h 1 , an y sentence d perso n wh o ma y b e eligibl e fo r 
t ransfer unde r th e Conventio n shal l b e informed , b y th e sentencin g State , o f th e 
Convention's subs tance . Thi s i s t o mak e th e sentence d perso n awar e o f th e 
possibilities fo r t ransfe r offere d b y th e Conventio n an d th e lega l consequence s 
which a  transfe r t o hi s hom e countr y woul d have . Th e informatio n wil l enabl e hi m 
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to decid e whethe r h e wishe s t o expres s a n interes t i n bein g t ransfer red . I t i s t o b e 
noted, however , tha t th e sentence d perso n canno t himsel f mak e th e forma l reques t 
for t ransfer ; i t follow s from  Articl e 2(3 ) tha t transfe r ma y b e requeste d onl y by 
the sentencin g o r th e administerin g State . 

The informatio n t o b e give n t o th e sentence d perso n mus t b e i n a  languag e h e 
unders tands . 

29. Paragraph s 2  an d 3  appl y wher e th e sentence d perso n ha s expresse d a n 
interest t o th e sentencin g Stat e i n bein g transferre d unde r the  Convention . I n tha t 
event, the  sentencin g Stat e inform s th e Stat e o f whic h th e sentence d perso n i s a 
national tha t h e ha s expresse d a n interes t i n bein g t ransfe r red . Thi s informatio n 
has t o b e provide d a s soo n a s practicabl e afte r th e judgmen t become s fina l an d 
enforceable, an d i t mus t includ e th e element s enumerate d i n paragrap h 3 . 

30. Th e principa l purpos e o f conveyin g thi s informatio n t o th e authoritie s 
(including th e consula r authorities ) o f th e pe r son ' s hom e countr y i s t o enabl e tha t 
State t o decid e whethe r i t want s t o reques t a  t ransfer , th e assumptio n bein g tha t 
normally th e sentence d pe r son ' s hom e countr y wil l tak e th e initiativ e t o hav e it s 
own nationa l repatr ia ted . 

31 . I f th e sentence d perso n ha s expresse d hi s interes t i n a  transfe r no t t o th e 
sentencing State , bu t t o th e Stat e o f whic h h e i s national , paragrap h 4  applies : i n 
that cas e th e sentencin g Stat e provide s th e informatio n referre d t o i n paragrap h 3 
only upo n th e expres s reques t o f th e Stat e o f whic h th e perso n i s a  national . 

32. B y vir tu e o f paragrap h 5 , th e sentence d perso n wh o ha s expresse d a n interes t 
in bein g transferre d mus t b e kep t informed , i n writing , o f th e follow-u p actio n 
taken i n hi s case . H e must , fo r instance , b e tol d whethe r th e informatio n referre d 
to i n paragrap h 3  ha s bee n sen t t o hi s hom e country , whethe r a  reques t fo r 
transfer na s bee n mad e an d b y whic h State , an d whethe r a  decisio n ha s bee n take n 
on th e reques t . 

Article 5  -  Request s an d replie s 

33. Thi s Articl e specifie s the  for m an d th e channel s o f transmissio n t o b e use d fo r 
requests fo r transfe r an d replie s there to . 

34. Request s an d replie s mus t b e mad e i n writin g (paragrap h 1) . The y must , i n 
principle, b e transmitte d betwee n th e respectiv e Ministrie s o f Justic e (paragrap h 
2) , bu t Contractin g State s ma y declar e tha t the y wil l us e othe r way s o f 
transmission as , fo r instance , th e diplomati c channe l (paragrap h 3 ) . 

35. I n lin e wit h th e Convention' s ai m t o provid e a  procedur e fo r th e speed y 
transfer o f sentence d persons , paragrap h 4  require s th e requeste d Stat e promptl y 
to infor m th e request in g Stat e whethe r i t agree s t o th e requeste d t ransfer . 

Article 6  -  Supportin g document s 

36. Articl e 6  state s whic h support in g document s mus t b e provided , o n request , b y 
the administerin g Stat e t o th e sentencin g Stat e (paragrap h 1) , an d b y th e 
sentencing Stat e t o th e administerin g Stat e (paragrap h 2 ) . Thes e document s mus t 
be provide d befor e th e t ransfe r i s effected . A s regard s th e document s t o b e 
provided b y th e sentencin g State , the y ma y b e sen t t o th e administerin g Stat e 
either togethe r wit h th e reques t fo r transfe r o r afterwards ; the y nee d no t b e sen t 
if eithe r Stat e ha s alread y indicate d tha t i t wil l no t agre e t o th e t ransfer . 

37. I n addition , paragrap h 3  provide s tha t eithe r o f th e tw o State s may  reques t 
any o f th e document s o r statement s referre d t o i n paragrap h 1  o r 2  befor e makin g 
a reques t fo r transfe r o r takin g a  decisio n o n whethe r o r no t t o agre e t o th e 
requested t ransfer . Thi s provisio n i s intende d t o avoi d settin g th e transfe r 
procedure i n motio n whe n ther e ar e doubt s a s t o whethe r al l th e condition s fo r 
t ransfer ar e satisfied . Th e sentencin g Stat e may , fo r instance , wis h t o ascertai n 
beforehand -  i . e . befor e makin g a  reques t fo r t ransfe r o r befor e agreein g t o a 
requested transfe r -  whethe r th e sentence d perso n i s a  nationa l o f th e 
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"administering State , o r th e administerin g Stat e ma y wis h t o ascertai n beforehan d 
that th e sentence d perso n consente d t o hi s t ransfe r . 

Article 7  -  Consen t an d it s verificatio n 

38. Th e sentence d pe r son ' s consen t t o hi s t ransfe r i s on e o f th e basi c element s o f 
the transfe r mechanis m establishe d b y th e Convention . I t wa s therefor e deeme d 
necessary t o impos e a n obligatio n o n th e sentencin g Stat e t o ensur e tha t th e 
consent i s give n voluntaril y an d wit h ful l knowledg e o f th e lega l consequence s 
which th e transfe r woul d entai l fo r th e perso n concerned , an d t o giv e th e 
administering Stat e a n opportunit y t o verif y tha t consen t ha s bee n give n i n 
accordance wit h thes e conditions . 

39. Unde r paragrap h 2 , th e administerin g Stat e i s entitle d t o tha t verificatio n 
either throug h a  Consu l o r throug h anothe r officia l o n whic h th e tw o State s agree . 

40. A s th e Conventio n i s base d o n th e principle , tha t enforcemen t i n th e 
administering Stat e require s th e sentence d pe r son ' s prio r consent , i t wa s no t 
considered necessar y t o la y dow n a  rul e o f specialit y t o th e effec t tha t th e perso n 
t ransferred unde r th e Conventio n wit h a  vie w t o enforcemen t o f a  sentenc e ma y no t 
be proceede d agains t o r sentence d o r detaine d fo r a n offenc e othe r tha n tha t 
relating t o th e enforcemen t fo r whic h th e t ransfe r ha s bee n effected . Othe r 
Conventions whic h provid e fo r thi s rul e o f speciality , a s fo r instance , th e Europea n 
Convention o n Extraditio n i n it s Articl e 1 4 o r th e Europea n Conventio n o n th e 
International Validit y o f Crimina l Judgment s i n it s Articl e 9 , d o no t requir e th e 
consent o f th e perso n concerned , s o tha t i n thos e case s th e rul e o f specialit y i s a 
necessary safeguar d fo r him . 

The absenc e o f a  specialit y rul e shoul d b e include d i n th e informatio n o n th e 
substance o f th e Conventio n whic h i s t o b e give n t o sentence d person s unde r 
Article 4(1) . 

Article 8  -  Effect s o f transfe r fo r sentencin g Stat e 

41 . Thi s Articl e safeguard s th e applicatio n o f th e principl e o f n e bi s i n ide m i n 
respect o f th e enforcemen t o f th e sentenc e afte r a  transfe r ha s bee n effected . 

42. T o avoi d tha t th e sentence d perso n serve s a  sentenc e fo r th e sam e act s o r 
omissions mor e tha n once , Articl e 8  provide s tha t enforcemen t i n th e sentencin g 
State i s suspende d a t th e momen t whe n th e authoritie s o f th e administerin g Stat e 
take th e sentence d perso n int o charg e (paragrap h 1) , an d tha t th e sentencin g Stat e 
may n o longe r enforc e th e sentenc e onc e th e administerin g Stat e consider s 
enforcement t o hav e bee n complete d (paragrap h 2) . 

Article 9  -  Effec t o f transfe r fo r administerin g Stat e 

43. Thi s Articl e concern s th e enforcemen t o f th e sentenc e i n th e administerin g 
Sta te . I t s tate s th e genera l principle s whic h gover n enforcement ; th e detail s o f th e 
different enforcemen t procedure s ar e regulate d i n Article s 1 0 an d 11 . 

44. Accordin g t o paragrap h 1 , th e administerin g Stat e ma y chos e betwee n tw o way s 
of enforcin g th e sentence : i t ma y eithe r continu e th e enforcemen t immediatel y o r 
through a  cour t o r administrativ e orde r (Articl e 10) , o r conver t th e sentence , 
through a  judicia l o r administrativ e procedure , int o a  decisio n whic h subst i tute s a 
sanction prescribe d b y it s ow n la w fo r th e sanctio n impose d i n th e sentencin g Stat e 
(Article 11) . I t i s t o b e noted , however , tha t i n accordanc e wit h Articl e 3(3 ) 
Contracting State s hav e th e possibilit y t o exclude , i n a  genera l way , th e applicatio n 
of on e o f thes e tw o procedures . 

45. I f requested , th e administerin g Stat e mus t infor m th e sentencin g Sat e a s t o 
which o f thes e tw o procedure s i t intend s t o appl y (paragrap h 2 ) . Thi s obligatio n 
has bee n impose d o n th e administerin g Stat e becaus e th e informatio n ma y hav e a 
bearing o n th e sentencin g S ta te ' s decisio n o n whethe r o r no t t o agre e t o a 
requested t ransfer . 

380 



46. Th e basi c differenc e betwee n th e "continue d enforcement " procedur e unde r 
Article 1 0 an d th e "conversio n o f sentence " procedur e unde r Articl e 1 1 -  commonl y 
called "execuatur " -  i s tha t i n th e firs t cas e th e administerin g Stat e continue s t o 
enforce th e sanctio n impose d i n th e sentencin g Stat e (possibl y adapte d b y virtu e o f 
Article 10 , paragrap h 2) , wherea s i n th e secon d case , th e sanctio n i s converte d 
into a  sanctio n o f th e administerin g State , wit h th e resul t tha t th e sentenc e 
enforced i s n o longe r directl y base d o n th e sanctio n impose d i n th e sentencin g 
State, 

47. I n bot h cases , enforcemen t i s governe d b y th e la w o f th e administerin g Stat e 
(paragraph 3 ) . Th e referenc e t o th e la w o f th e administerin g Stat e i s t o b e 
interpreted i n a  wid e sense ; i t includes , fo r instance , th e rule s relatin g t o 
eligibility fo r conditiona l release . T o mak e thi s clear , paragrap h 3  state s tha t th e 
administering Stat e alon e shal l b e competen t t o tak e al l appropriat e decisions . 

48. Paragrap h 4  refer s t o case s wher e neithe r o f th e tw o procedure s ca n b e applie d 
in th e administerin g Stat e becaus e th e enforcemen t concern s measure s impose d o n a 
person wh o fo r reason s o f menta l conditio n ha s bee n hel d no t criminall y responsibl e 
for th e commissio n o f th e offence . Th e provisio n allow s th e administerin g State , i f 
it i s prepare d t o receiv e suc h a  perso n fo r furthe r treatment , t o indicate , b y wa y 
of a  declaratio n addresse d t o th e Secretar y Genera l o f th e Counci l o f Europe , th e 
procedures whic h i t wil l follo w i n suc h cases . 

Article 1 0 -  Continue d enforcemen t 

49. Wher e th e administerin g Stat e opt s fo r th e "continue d enforcement " procedure , 
it i s boun d b y th e lega l natur e a s wel l a s th e duratio n o f th e sentenc e a s 
determined b y th e sentencin g Stat e (paragrap h 1) : th e firs t conditio n ("lega l 
nature") refer s t o th e kin d o f penalt y impose d wher e th e la w o f th e sentencin g 
State provide s fo r a  diversit y o f penaltie s involvin g deprivatio n o f l iberty , suc h a s 
penal servi tude , imprisonmen t o r detention . Th e secon d conditio n ("duration" ) 
means tha t th e sentenc e t o b e serve d i n th e administerin g State , subjec t t o an y 
later decisio n o f tha t Stat e on , fo r example , conditiona l releas e o r remission , 
corresponds t o th e amoun t o f th e origina l sentence , takin g int o accoun t th e tim e 
served an d an y remissio n earne d i n th e sentencin g Stat e u p t o th e dat e o f 
t ransfer . 

50. I f th e tw o State s concerne d hav e differen t pena l system s wit h regar d t o th e 
division o f penaltie s o r th e minimu m an d maximu m length s o f sentence , i t migh t b e 
necessary fo r th e administerin g Stat e t o adap t th e sanctio n t o th e punishmen t o r 
measure prescribe d b y it s ow n la w fo r a  simila r offence . Paragrap h 2  allow s tha t 
adaptation withi n certai n limits : th e adapte d punishmen t o r measur e must , a s fa r a s 
possible, correspon d wit h tha t impose d b y th e sentenc e t o b e enforced ; i t mus t no t 
aggravate , b y it s natur e o r duration , th e sanctio n impose d i n th e sentencin g State ; 
and i t mus t no t excee d th e maximu m prescribe d b y th e la w o f th e administerin g 
Sta te . I n othe r words : th e administerin g Stat e ma y adap t th e sanctio n t o th e 
nearest equivalen t availabl e unde r it s ow n law , provide d tha t thi s doe s no t resul t 
in mor e sever e punishmen t o r longe r detention . A s oppose d t o th e conversio n 
procedure unde r Articl e 1 1 unde r whic h th e administerin g Stat e subst i tute s a 
sanction fo r tha t impose d i n th e sentencin g State , th e procedur e unde r Articl e 
10(2) enable s th e administerin g Stat e merel y t o adap t th e sanctio n t o a n equivalen t 
sanction prescribe d b y it s ow n la w i n orde r t o mak e th e sentenc e enforceable . Th e 
administering Stat e thu s continue s t o enforc e th e sentenc e impose d i n th e 
sentencing State , bu t i t doe s s o i n accordanc e wit h th e requirement s o f it s ow n 
penal system . 

Article 1 1 -  Conversio n o f sentenc e 

51. Articl e 1 1 concern s th e conversio n o f th e sentenc e t o b e enforced , i . e . th e 
judicial o r administrativ e procedur e b y whic h a  sanctio n prescribe d b y th e la w o f 
the administerin g Stat e i s subst i tute d fo r th e sanctio n impose d i n th e sentencin g 
State, a  procedur e whic h i s commonl y calle d "exequatur" . Th e provisio n shoul d b e 
read i n conjunctio n wit h Articl e 9(1 ) ( b ) . I t i s essentia l fo r th e smoot h an d 
efficient functionin g o f th e Conventio n i n case s where , wit h regar d t o th e 
classification o f penaltie s o r th e lengt h o f th e custodia l sentenc e applicabl e fo r a 
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similar offence , th e pena l syste m o f th e administerin g Stat e differ s fro m tha t o f th e 
sentencing State . 

52. Th e Articl e doe s no t regulat e th e procedur e t o b e followed . Accordin g t o 
paragraph 1 , th e conversio n o f th e sentenc e i s governe d b y th e la w o f th e 
administering State . 

53. However , a s regard s th e exten t o f th e conversio n an d th e criteri a applicabl e t o 
it , paragrap h 1  state s fou r condition s t o b e observe d b y th e competen t authorit y o f 
the administerin g State . 

54. Firstly , th e authorit y i s boun d b y th e finding s a s t o th e fact s insofa r a s the y 
appear -  explicitl y o r implicitl y -  fro m th e judgmen t pronounce d i n th e sentencin g 
State ( a ) . I t ha s therefor e n o freedo m differentl y t o evaluat e th e fact s o n whic h 
the judgmen t i s based ; thi s applie s t o "objective " fact s relatin g t o th e commissio n o f 
the ac t an d it s resul t s , a s wel l a s t o "subjective " fact s relating , fo r instance , t o 
premeditation an d inten t o n th e par t o f th e convicte d person . Th e reaso n fo r thi s 
condition i s tha t th e substitutio n b y a  sanctio n o f a  differen t natur e o r duratio n 
does no t impl y an y modificatio n o f th e judgment ; i t merel y serve s t o obtai n a n 
enforceable sentenc e i n th e administerin g State . 

55. Secondly , a  sanctio n involvin g deprivatio n o f l ibert y ma y no t b e converte d int o 
a pecuniar y sanctio n ( b ) . Thi s provisio n reflect s th e fac t tha t th e Conventio n 
applies onl y t o th e transfe r o f sentence d persons , "sentence " bein g define d i n 
Article 1(a ) a s a  punishmen t o r measur e involvin g deprivatio n o f l iber ty . However , 
it doe s no t preven t conversio n t o a  non-custodia l sanctio n othe r tha n a  pecuniar y 
one. 

56. Thirdly , an y perio d o f deprivatio n o f l ibert y alread y serve d b y th e sentence d 
person mus t b e deducte d fro m th e sentenc e a s converte d b y th e administerin g Stat e 
( c ) . Thi s provisio n applie s t o an y par t o f th e sentenc e alread y serve d i n th e 
sentencing Stat e a s wel l a s an y provisiona l detentio n serve d durin g reman d i n 
custody prio r t o conviction , o r an y detentio n serve d durin g t rans i t . 

57. Fourthly , th e pena l positio n o f th e sentence d perso n mus t no t b e aggravate d 
( d ) . Thi s prohibitio n refer s no t onl y t o th e lengt h o f th e sentence , whic h mus t 
not excee d tha t impose d i n th e sentencin g State , bu t als o t o th e kin d o f sanctio n t o 
be enforced : i t mus t no t b e harshe r tha n tha t impose d i n th e sentencin g State . If , 
for instance , unde r th e la w o f th e administerin g Stat e th e offenc e carrie s a  mor e 
severe for m o f deprivatio n o f libert y tha n tha t whic h th e judgmen t impose d ( e . g . 
penal servi tud e o r force d labou r instea d o f imprisonment) , th e administerin g Stat e 
is preclude d fro m enforcin g thi s harshe r kin d o f sanction . I n addition , paragrap h 
1(d) provide s i n respec t o f th e lengt h o f th e sentenc e t o b e enforce d tha t th e 
authority whic h convert s tha t sentenc e i s no t boun d b y an y minimu m whic h it s ow n 
law ma y provid e fo r th e sam e offence , i . e . tha t i t i s allowe d no t t o respec t tha t 
minimum wit h th e resul t tha t i t ca n enforc e th e sanctio n impose d i n th e sentencin g 
State eve n i f i t i s les s tha n th e minimu m lai d dow n i n it s ow n law . 

58. A s th e conversio n procedur e ma y tak e som e time , paragrap h 2  require s th e 
administering State , i f th e procedur e take s plac e afte r th e transfe r o f th e 
sentenced person , t o kee p tha t perso n i n custod y o r otherwis e ensur e hi s presenc e 
in th e administerin g State , pendin g th e outcom e o f tha t procedure . 

Article 1 2 -  Pardon , amnesty , commutatio n 

59. Wherea s Articl e 9(3 ) make s th e administerin g Stat e solel y responsibl e fo r th e 
enforcement o f th e sentence , includin g an y decision s relate d t o i t ( e . g . th e decisio n 
to suspen d th e sentence) , pardon , amnest y o r commutatio n o f th e sentenc e ma y b e 
granted b y eithe r th e sentencin g o r th e administerin g State , i n accordanc e wit h it s 
Constitution o r othe r laws . 

Article 1 3 -  Revie w o f judgmen t 

60. Thi s Articl e provide s tha t th e sentencin g Stat e alon e ha s th e righ t t o tak e 
decisions o n application s fo r revie w o f th e judgment . Th e exclusiv e competenc e o f 
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the sentencin g Stat e t o revie w th e judgmen t i s justifie d b y th e fac t that , 
technically speaking , revie w proceeding s ar e no t par t o f enforcemen t s o tha t Articl e 
9(3) doe s no t apply . Th e objec t o f a n applicatio n fo r revie w i s t o obtai n th e r e -
examination o f th e fina l sentenc e i n th e ligh t o f an y ne w element s o f fact . A s th e 
sentencing Stat e alon e i s competen t t o re-examin e th e materialit y o f facts , i t follow s 
necessarily tha t onl y tha t Stat e ha s jurisdictio n t o examin e suc h a n application , 
especially a s i t i s bette r place d t o obtai n ne w evidenc e o n th e poin t a t i ssue . 

6 1 . Th e ter m "review " withi n th e meanin g o f Articl e 1 3 cover s als o proceeding s 
which i n som e State s ma y resul t i n a  ne w examinatio n o f th e lega l aspect s o f th e 
case, afte r th e judgmen t ha s becom e final . 

62. Th e sentencin g S ta te ' s competenc e t o decid e o n an y applicatio n fo r revie w 
should no t b e interprete d a s dischargin g th e administerin g Stat e fro m th e dut y t o 
enable th e sentence d perso n t o see k a  revie w o f th e judgment . Bot h State s must , i n 
fact, tak e al l appropriat e step s t o guarante e th e effectiv e exercis e o f th e sentence d 
pe r son ' s righ t t o appl y fo r a  review . 

Article 1 4 -  Terminatio n o f enforcemen t 

63. Articl e 1 4 concern s th e terminatio n o f enforcemen t b y th e administerin g Stat e i n 
cases wher e th e sentenc e cease s t o b e enforceabl e a s a  resul t o f an y decisio n o r 
measure take n b y th e sentencin g Stat e ( e . g . th e decision s referre d t o i n Article s 
12 an d 13) . I n suc h cases , th e administerin g Stat e mus t terminat e enforcemen t a s 
soon a s i t i s informe d b y th e sentencin g Stat e o f an y suc h decisio n o r measure . 

Article 1 5 -  Informatio n o n enforcemen t 

64. Thi s Articl e provide s fo r th e administerin g Stat e t o infor m th e sentencin g Stat e 
on th e Stat e o f th e enforcement : (a ) whe n i t consider s enforcemen t o f th e sentenc e 
to hav e bee n complete d ( e . g . sentenc e served , remission , conditiona l release , 
pardon, amnesty , commutation) ; (b ) i f th e sentence d perso n ha s escape d fro m 
custody befor e completio n o f th e sentence ; an d (c ) wheneve r th e sentencin g Stat e 
requests a  specia l repor t . 

65. I t i s t o b e note d tha t th e informatio n t o b e supplie d b y vir tu e o f Articl e 15(a ) 
may b e provide d eithe r fo r eac h individua l cas e o r b y mean s o f periodica l -  e . g . 
annual -  repor t s covering , fo r a  give n period , al l case s i n whic h completio n o f 
sentence ha s occurred . 

Article 1 6 -  Transi t 

66. Thi s Articl e ha s bee n drafte d o n th e line s o f Articl e 2 1 o f th e Europea n 
Convention o n Extraditio n an d Articl e 1 3 o f th e Europea n Conventio n o n th e 
International Validit y o f Crimina l Judgments . I t lay s dow n rule s governin g th e 
t ransi t o f person s passin g fro m th e sentencin g Stat e t o th e administerin g Stat e 
through th e terr i tor y o f anothe r Contractin g Sta te . 

67. Paragrap h 1  impose s a n obligatio n o n Contractin g State s t o gran t request s fo r 
t rans i t , i n accordanc e wit h thei r nationa l law , bu t thi s obligatio n i s subjec t t o a 
double condition : th e reques t fo r t ransi t mus t b e mad e b y anothe r Contractin g 
State, an d tha t Stat e mus t hav e agree d wit h anothe r Contractin g Stat e o r wit h a 
third Stat e t o th e transfe r o f th e sentence d person . Th e latte r conditio n mean s tha t 
the obligatio n t o gran t t ransi t become s effectiv e onl y whe n th e sentencin g an d th e 
administering Stat e hav e agree d o n th e transfe r o f th e sentence d person . 

68. I t i s t o b e note d tha t th e obligatio n t o gran t t ransi t applie s onl y wher e th e 
request emanate s fro m th e Contractin g State . I f i t i s mad e b y a  thir d State , 
paragraph 4  applies . I t contain s a n option , no t a n obligation : a  reques t fo r transi t 
may b e grante d i f th e request in g thir d Stat e ha s agree d wit h anothe r Contractin g 
State t o th e transfe r o f th e sentence d person . 

69. Paragrap h 1  doe s no t exclud e th e transi t o f a  nationa l o f th e Stat e o f t ransi t , 
but paragrap h 2(a ) entitle s a  Contractin g Stat e t o refus e transi t i f th e perso n 
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concerned i s on e o f it s ow n nationals . Thi s applie s als o wher e transi t i s t o b e 
effected b y ai r an d th e Stat e concerne d ha s mad e th e declaratio n unde r paragrap h 
7. 

Paragraph 2(b ) entitle s a  Contractin g Stat e t o refus e t o gran t transi t i f th e 
offence fo r whic h th e sentenc e wa s impose d i s no t a n offenc e unde r it s ow n law . 

70. A s regard s th e channel s o f communicatio n fo r request s fo r t ransi t an d replies , 
paragraph 3  make s th e provision s o f Articl e 5 , paragraph s 2  an d 3 , applicable : i n 
principle, request s an d replie s mus t pas s throug h th e Ministrie s o f Justic e o f th e 
two State s concerned , bu t Contractin g State s ma y declar e tha t the y wil l us e othe r 
ways o f transmission . 

71 . Paragrap h 5  provide s fo r th e Stat e o f t ransi t t o hol d th e sentence d perso n i n 
custody onl y fo r suc h tim e a s transi t throug h it s ter r i tor y requ i res . 

72. Paragrap h 6  concern s th e sentence d pe r son ' s immunit y fro m ar res t an d 
prosecution i n th e Stat e o f t rans i t . I t provide s tha t th e Stat e requeste d t o gran t 
t ransi t ma y b e aske d t o giv e a n assuranc e t o th e effec t tha t th e sentence d perso n 
will enjo y immunit y i n respec t o f an y offenc e committe d o r sentenc e impose d prio r t o 
his depar tur e fro m th e terr i tor y o f th e sentencin g State , wit h th e exceptio n o f 
custody whic h th e t ransi t Stat e ma y impos e i n applicatio n o f paragrap h 5 . Ther e is , 
however, n o obligatio n o n th e Stat e o f transi t t o giv e suc h a n assurance . 

73. Paragrap h 7  deal s wit h transi t b y ai r wher e n o landin g i n th e ter r i tor y o f th e 
State o f transi t i s scheduled . I n suc h case s n o reques t fo r t ransi t i s required . 
Contrary t o th e provision s o f Articl e 2 1 (4)(a ) o f th e Europea n Conventio n o n 
Extradition whic h requir e notificatio n o f th e transi t Stat e i n suc h cases , paragrap h 
6 o f Articl e 1 6 leave s i t t o eac h Contractin g Stat e t o decide , b y mean s o f a 
declaration, whethe r i t wishe s t o requir e suc h notification . 

Article 1 7 -  Language s an d cost s 

74. Thi s Articl e deal s wit h th e question s o f languag e (paragraph s 1  t o 3) , 
certification (paragrap h 4) , an d cost s (paragrap h 5 ) . 

75. Wit h regar d t o th e language s t o b e use d fo r th e purpose s o f applyin g th e 
Convention, Articl e 1 7 distinguishe s betwee n th e informatio n exchange d betwee n th e 
two State s concerne d i n accordanc e wit h Articl e 4 , paragraph s 2  t o 4 , whic h mus t 
be furnishe d i n th e languag e o f th e recipien t Stat e o r i n on e o f th e officia l 
languages o f th e Counci l o f Europ e (paragrap h 1) , an d request s fo r t ransfe r an d 
supporting document s fo r whic h i t i s state d tha t n o translatio n i s require d 
(paragraph 2) , unles s th e Stat e concerne d ha s declare d tha t i t require s request s 
for transfe r an d support in g document s t o b e accompanie d b y a  translatio n 
(paragraph 3 ) . 

76. Paragrap h 4  provide s tha t wit h th e exceptio n o f th e cop y o f th e judgmen t 
imposing th e sentenc e -  referre d t o i n Articl e 6  (2)(a ) -  support in g document s 
transmitted i n applicatio n o f th e Conventio n nee d no t b e certified . 

77. A s concern s costs , paragrap h 5  provide s tha t the y shal l b e born e b y th e 
administering State , wit h th e exceptio n o f thos e cost s whic h ar e incurre d 
exclusively i n th e ter r i tor y o f th e sentencin g Sta te . B y precludin g Contractin g 
States fro m claimin g refun d fro m eac h othe r o f an y expense s incurre d durin g th e 
transfer procedure , th e provisio n intend s t o facilitat e th e practica l applicatio n o f 
the Convention . 

The administerin g State , however , i s no t prevente d fro m seekin g t o recove r al l 
or par t o f th e cos t o f t ransfe r fro m th e sentence d person . 

Articles 1 8 t o 2 5 -  Fina l clause s 

78. Wit h th e exceptio n o f Article s 1 8 an d 19 , th e provision s containe d i n Article s 1 8 
to 2 5 are , fo r th e mos t par t , base d o n th e "Mode l Fina l Clause s fo r Convention s 
and Agreement s conclude d withi n th e Counci l o f Europe " whic h wer e approve d b y 
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the Committe e o f Minister s o f th e Counci l o f Europ e a t th e 315t h meetin g o f thei r 
Deputies i n Februar y 1980 . Mos t o f thes e Article s d o no t therefor e cal l fo r specifi c 
comments, bu t th e followin g points , relatin g t o Article s 18 , 19 , 21 , 2 2 an d 23 , 
require som e explanation . 

79. Article s 1 8 an d 1 9 hav e bee n drafte d o n th e preceden t establishe d i n Article s 
19 an d 2 0 o f th e Conventio n o n th e Conservatio n o f Europea n Wildlif e an d Natura l 
Habitats o f 1 9 Septembe r 197 9 whic h allo w fo r s ignature , befor e th e Convention' s 
ent ry int o force , no t onl y b y th e membe r State s o f th e Counci l o f Europe , bu t als o 
by non-membe r State s whic h hav e participate d i n th e elaboratio n o f th e Convention . 
These provision s ar e intende d t o enabl e th e maximu m numbe r o f intereste d States , 
not necessaril y member s o f th e Counci l o f Europe , t o becom e Contractin g Partie s a s 
soon a s possible . A s simila r consideration s appl y i n th e cas e o f th e Conventio n o n 
the Transfe r o f Sentence d Persons , Articl e 1 8 provide s tha t i t i s ope n fo r signatur e 
by th e membe r State s o f th e Counci l o f Europ e a s wel l a s b y non-membe r State s 
which hav e participate d i n it s elaboration . Th e provisio n i s intende d t o appl y t o 
two non-membe r States , Canad a an d th e Unite d State s o f America , whic h wer e 
represented o n th e Selec t Committe e b y observer s an d activel y associate d wit h th e 
elaboration o f th e Convention . The y ma y sig n th e Convention , jus t a s th e membe r 
States o f th e Counci l o f Europe , befor e it s ent r y int o force . Accordin g t o Articl e 
18(2), th e Conventio n enter s int o forc e whe n thre e membe r State s hav e expresse d 
their consen t t o b e boun d b y i t . Othe r non-Membe r State s may , b y virtu e o f 
Article 19 , b e invite d b y th e Committe e o f Minister s t o acced e t o th e Convention , 
but onl y afte r it s ent r y int o forc e an d afte r consultatio n o f th e Contractin g Part ies . 

80. Articl e 2 1 ensure s th e Convention' s ful l tempora l application . I t enable s 
Contracting State s t o avai l themselve s o f th e transfe r mechanis m wit h regar d t o an y 
enforcement whic h fall s withi n th e Convention' s scop e o f applicatio n an d whic h i s t o 
be effecte d afte r it s entr y int o force , regardles s o f whethe r th e sentenc e t o b e 
enforced ha s bee n impose d befor e o r afte r tha t da te . 

81 . Articl e 2 2 intend s t o ensur e th e smoot h co-existenc e o f th e Conventio n wit h 
other treatie s -  multilatera l o r bilatera l -  providin g fo r th e transfe r o f detaine d 
persons . 

Paragraph 1  concern s extraditio n treatie s an d othe r treatie s providin g fo r th e 
transfer o f detaine d person s fo r purpose s o f confrontatio n o r testimony . Paragrap h 
2 safeguard s th e continue d applicatio n o f agreements , treatie s o r relation s relatin g 
to th e transfe r o f sentence d persons , includin g unifor m legislatio n a s i t exists , fo r 
instance, withi n th e Nordi c co-operation . Paragrap h 3  concern s complementar y 
agreements conclude d i n applicatio n o f Articl e 64(2 ) o f th e Europea n Conventio n o n 
the Internationa l Validit y o f Crimina l Judgments . Paragrap h 4  applie s wher e a 
request fo r t ransfe r fall s withi n th e scop e o f bot h th e presen t Conventio n an d th e 
European Conventio n o n th e Internationa l Validit y o f Crimina l Judgment s o r an y 
other instrumen t o n th e transfe r o f sentence d persons . I n suc h a  case , th e 
requesting Stat e mus t indicat e o n th e basi s o f whic h instrumen t i t make s th e 
reques t . Suc h indicatio n i s bindin g o n th e requeste d State . 

82. Articl e 2 3 whic h make s th e Europea n Committe e o n Crim e Problem s o f th e 
Council o f Europ e th e guardia n ove r th e applicatio n o f th e Conventio n follow s th e 
precedents establishe d i n othe r Europea n Convention s i n th e pena l field , namel y i n 
Article 2 8 o f th e Europea n Conventio n o n th e Punishmen t o f Roa d Traffi c Offences , 
in Articl e 6 5 o f th e Europea n Conventio n o n th e Internationa l Validit y o f Crimina l 
Judgments, i n Articl e 4 4 o f th e Europea n Conventio n o n th e Transfe r o f 
Proceedings i n Crimina l Matters , i n Articl e 7  o f th e Additiona l Protoco l t o th e 
European Conventio n o n Extradition , i n Articl e 1 0 o f th e Secon d Additiona l Protoco l 
to th e Europea n Conventio n o n Extradition , i n Articl e 1 0 o f th e Secon d Additiona l 
Protocol t o th e Europea n Conventio n o n Extradition , i n Articl e 1 0 o f th e Additiona l 
Protocol t o th e Europea n Conventio n o n Mutua l Assistanc e i n Crimina l Matters , an d 
in Articl e 9  o f th e Europea n Conventio n o n th e Suppressio n o f Terrorism . Th e 
reporting requiremen t whic h Articl e 2 3 lay s dow n i s intende d t o kee p th e Europea n 
Committee o n Crim e Problem s informe d abou t possibl e difficultie s i n interpretin g an d 
applying th e Conventio n s o tha t i t ma y contribut e t o facilitatin g friendl y settlement s 
and proposin g amendment s t o th e Conventio n whic h migh t prov e necessary . 
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