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Introduction 

Commonwealth La w Minister s hav e alway s give n attentio n a t thei r meeting s t o matter s 
involving mutua l assistanc e i n th e administratio n o f justice . However , excep t wit h regar d 
to th e Commonwealt h Schem e fo r th e Renditio n o f Fugitiv e Offender s an d specia l area s suc h 
as internationa l commercia l crim e an d internationa l chil d stealing , littl e attentio n ha s bee n 
given t o th e genera l subjec t o f mutua l assistanc e i n crimina l matters . Give n th e commo n 
legal tradition s o f mos t Commonwealt h countrie s an d th e clos e bond s tha t bin d th e 
Commonwealth together , thi s i s perhap s surprising . 

2. Th e numbe r o f case s involvin g othe r jurisdiction s i n th e detection , investigation , 
prosecution an d enforcemen t o f judicia l order s mus t hav e increase d dramaticall y a s thi s 
century ha s progressed . Development s i n communication , technology , transportatio n an d th e 
increased mobilit y o f individuals , companie s an d capita l hav e al l contribute d t o a  situatio n 
where th e conceptio n an d commissio n o f ordinar y crimina l la w offence s involv e tw o o r mor e 
different jurisdictions . Fe w jurisdictions , insid e o r outsid e th e Commonwealth , hav e 
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profits o f ove r $4 0 millio n i n th e Montrea l urba n communit y i n 1976 . Th e researcher s 
were o f th e vie w tha t althoug h a  198 0 amendmen t t o th e Canadia n Crimina l Code , whe n 
proclaimed coul d b e a n effectiv e too l i n dealin g wit h loansharkin g activities , ther e 
was stil l roo m fo r improvemen t i n tha t area , an d gav e a s a n exampl e th e fac t tha t 
the th e amendin g Bil l di d no t dea l wit h th e takin g ove r b y loa n shark s o f legitimat e 
business . 

It wa s foun d tha t ther e wa s a  tendenc y fo r th e court s t o trea t gambler s 
leniently, partl y becaus e th e gamblin g law s permi t an d eve n encourag e certai n type s 
of gamblin g unde r certai n circumstances , an d als o becaus e gamblin g case s ar e no t 
presented t o th e court s a s on e par t o f a  possibl e multi-facete d crimina l enterpr ise . 
Labour corruptio n wa s regarde d a s bein g les s commo n i n Canada , howeve r thi s typ e o f 
corruption coul d increas e beyon d it s curren t level , sinc e historicall y socia l an d 
criminological phenomen a ofte n appeare d i n th e Unite d State s severa l year s befor e 
they wer e visibl e i n Canada . 

In examinin g th e activitie s o f motorcycl e gangs , th e repor t pointe d t o th e 
profitability o f th e lega l activitie s undertake n b y gan g members , an d lamente d th e 
fact tha t th e crimina l la w di d no t focu s o n th e activitie s o f th e gan g itself , bu t 
ra ther o n th e activitie s o f th e individual s wh o for m par t o f tha t gang . I t wa s foun d 
that "white-collar " crime s ar e ver y lucrative , s o tha t i f th e estimate d losse s t o 
business whic h wa s projecte d b y Unite d State s la w enforcemen t authoritie s (value d a t 
three pe r cen t o f th e gros s Nationa l Product ) wer e applie d t o Canada , thi s woul d 
amount t o $6. 3 billio n annually . I t wa s als o fel t tha t th e incidenc e o f thi s clas s 
of crime , namely : stoc k marke t f rauds , fraudulen t bankruptcies , fraud s o n Governmen t 
and compute r crime s wa s boun d t o increase , becaus e o f th e increase d opportunitie s 
provided b y th e growin g complexit y o f th e economi c syste m an d a n increasin g relianc e 
on technology . 

Finally unde r thi s head , th e repor t examine d variou s way s i n whic h 
"laundering" o f mone y obtaine d b y crim e take s plac e i n orde r tha t i t b e mad e t o 
appear tha t i t wa s obtaine d legally , an d it s subsequen t investmen t i n legitimat e 
business en te rpr i ses . A s a  secondar y activit y whic h flow s fro m prio r crimina l acti -
vity, th e researcher s foun d tha t th e crimina l justic e syste m i s mainl y directe d 
towards th e predicate d crimina l offence s t o th e exclusio n o f thes e secondar y activi -
t ies , an d warn s tha t i f lef t unchecked , thes e avenue s coul d b e use d t o monopolis e 
complete sector s o f th e econom y an d t o influenc e an d corrup t politicians . 

(b) Existin g Crimina l La w i n Canad a 

The repor t s tate s (no t altogethe r surprisingly ) tha t nothin g i n existin g 
Canadian crimina l la w i s expressl y designe d t o provid e fo r th e type s o f remedie s 
needed fo r th e forfeitur e o f illici t profit s o n conviction . I t point s t o a  numbe r o f 
provisions i n th e Crimina l Cod e whic h ar e designe d onl y t o remov e fro m th e hand s o f 
convicted persons , object s whos e possessio n i s unlawful , bu t al l thos e mentione d ar e 
tangible objects . An d eve n th e genera l forfeitur e provisio n containe d i n sectio n 44 6 
of th e Crimina l Cod e itsel f wa s see n t o refe r t o a  tangibl e an d portabl e object . 
Intangibles, suc h a s share s i n a  company , o r a n interes t i n a  par tnershi p o r mone y 
in a  ban k accoun t canno t b e forfeited . Similarl y thing s whic h ar e no t portable , 
( i . e . , capabl e o f bein g brough t befor e a  Justice ) suc h a s rea l estat e d o no t appea r 
to fal l withi n th e term s o f th e section . 

(i) Narcoti c Contro l 

Under th e provision s o f th e Narcoti c Contro l Ac t ther e i s a  limite d powe r t o 
forfeit th e proceed s o f illega l narcoti c sales , fo r a  polic e office r ma y seiz e an y 
thing b y mean s o f o r i n respec t o f whic h h e reasonabl y believe s a n offenc e unde r th e 
Act ha s bee n committed , o r an y thin g whic h ma y b e evidenc e o f th e commissio n o f suc h 
an offence . Sinc e th e primar y purpos e o f suc h seizur e i s t o gathe r evidenc e fo r th e 
prosecution o f th e accused , i t woul d see m tha t onl y thing s whic h ar e capabl e o f 
being tendere d i n evidenc e ma y b e seized . Moreove r th e Repor t point s ou t tha t sinc e 
the languag e o f th e Ac t appear s t o requir e proo f tha t th e actua l bill s seize d wer e 
obtained fro m th e purchase r o f th e narcotics ; a  mone y order , int o whic h th e cas h ha d 
been converte d coul d no t b e seized , wit h th e resul t tha t larg e quantitie s o f cas h 
seized fro m person s wh o hav e bee n convicte d o f dru g traffickin g o r importation , fre -
quently ha d t o b e returne d t o th e accuse d o r hi s lawyer . 
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(c) Applicatio n o f RIC O t o Canad a 

The researcher s identifie d certai n advantages , disadvantage s an d difficultie s 
in implementin g a  s ta tut e simila r t o RIC O i n Canada . I t wa s fel t tha t i t woul d b e a n 
advantage t o b e abl e t o focu s crimina l proceeding s o n a n organisatio n rathe r tha n 
on a n individua l a s a t present , an d tha t thi s coul d b e effectivel y use d t o comba t 
the us e o r acquisitio n o f legitimat e busines s enterpr ise s b y person s involve d i n 
criminal activities . The y als o regarde d th e forfeitur e provision s a s helpfu l t o th e 
State, bot h a s a  mean s o f removin g th e profi t incentiv e fro m crimina l activit y an d 
of deprivin g organise d crim e o f it s ill-gotte n gains , an d als o i n permittin g th e Stat e 
to recove r fro m crimina l organisation s a t leas t par t o f th e cos t o f investigation s an d 
prosecutions. Th e civi l forfeitur e provision s o f RIC O wer e als o considere d t o b e 
advantageous a s the y allowe d actio n t o b e take n i n case s wher e th e evidenc e wa s 
insufficient fo r a  crimina l prosecution , the y compensate d th e victim , worke d a s a n 
economic punishmen t t o th e accuse d an d mos t importantl y the y prevente d th e unjus t 
enrichment o f th e individual . 

The disadvantage s wer e considere d t o b e th e cos t i n cour t tim e an d mone y o f 
prosecutions, an d th e constitutiona l difficult y whic h coul d b e encountere d becaus e 
of th e absenc e o f jurisdictio n i n th e Federa l Governmen t ei ther , i f civi l forfeitur e 
provisions wer e passe d o n thei r own , o r i f the y wer e engrafte d o n t o th e crimina l 
provisions a s par t o f th e penal ty . Th e researcher s perceive d on e are a o f particula r 
difficulty i n th e hig h burde n o f proo f place d o n th e Crow n t o prov e th e origi n o f 
funds involve d i n racketeerin g activit y sinc e th e "tracing " o f th e mone y bac k t o 
the crimina l activit y i s wel l nig h impossible . I n orde r t o obviat e thi s difficult y th e 
Report recommende d th e introductio n o f a  reverse-onu s provision , whic h woul d 
place o n th e accuse d th e burde n o f provin g o n th e balanc e o f probabilitie s tha t th e 
money wa s no t derive d fro m racketeerin g activit y onc e th e Crow n ha d demonstrate d 
that th e accuse d ha d participate d i n racketeering , an d ha d accumulate d asset s o f 
substantial valu e durin g tha t period . 

(d) Recommendation s o f Evaluator s 

The Repor t foun d tha t th e RIC O statut e ha d th e potentia l t o becom e a n 
effective weapo n i n th e figh t agains t crime , becaus e i t provide d th e prosecutio n 
with a  nove l wa y o f i l lustratin g t o th e cour t an d th e publi c th e economi c 
underpinnings o f organise d crime , an d recommende d tha t Canad a adop t simila r 
legislation. Th e enactmen t o f th e RIC O Statut e a s a  separat e piec e o f legislatio n di d 
not fin d favour , i t wa s recommende d instea d tha t th e ne w legislatio n b e 
incorporated int o th e Crimina l Code . Th e Researcher s di d no t favou r th e adoptio n 
of th e Civi l provisions , an d warne d tha t sinc e th e possibilit y o f inappropriat e o r 
abusive prosecution s wil l alway s exist , consideratio n shoul d b e give n t o a 
requirement tha t th e Attorney-Genera l o f a  Provinc e o r hi s deput y mus t consen t t o 
any suc h prosecution . Thi s las t recommendatio n i s on e whic h require s carefu l 
consideration i f th e lac k o f investigator y suppor t i s no t t o detrac t th e attentio n o f 
the polic e awa y fro m th e "leaders " t o th e "smal l men" . 

CHAPTER SIX : AUSTRALIA N EXPERIENC E 

(a) Introductio n 

Recent amendment s t o th e Custom s Ac t o f Australia , an d i n particula r thos e 
effected b y th e Custom s Amendmen t Act , 197 9 (No.92 ) hav e greatl y strengthene d 
the hand s o f th e la w enforcemen t agencie s i n tha t country , b y introducin g stricte r 
methods o f investigatio n an d proof , an d toughe r method s o f seizur e an d confiscatio n 
for offence s relatin g t o narcoti c d r u g s . Th e us e o f listenin g device s ha s bee n 
authorised, subjec t t o certai n safeguard s whic h ar e designe d t o protec t th e righ t o f 
the citizen ; th e forfeitur e proceeding s hav e bee n s t rengthene d b y shiftin g th e 
burden o f proof ; an d str ingen t provision s ar e mad e fo r confiscatin g th e indirec t 
proceeds fro m dealing s i n narcoti c drug s b y th e recover y o f pecuniar y penalties . 
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The subjectiv e territoria l principl e gav e jurisdictio n t o th e Stat e wher e th e acto r wa s 
physically presen t a t th e tim e o f th e crime . Th e secon d extension , calle d th e "objectiv e 
territorial principle" , establishe d tha t a  Stat e ha s jurisdictio n ove r crime s commence d outsid e 
the Stat e bu t consummate d withi n it s territory . Th e "objectiv e territoria l principle " gav e 
jurisdiction t o th e Stat e wher e th e "harmfu l effects " o r th e prohibite d conduc t wer e felt . 
Although i t i s recognise d i n th e commo n la w States , suc h a s th e Unite d Kingdom 4 an d th e 
United States, 5 a s wel l a s i n th e civi l la w system , ther e i s considerabl e disagreemen t a s t o 
its scope . Sectio n 1 8 o f th e America n Restatemen t o f Foreig n Relation s La w 
(Restatement)6 confine s th e objectiv e territoria l principl e t o effect s tha t ar e direct , 
foreseeable an d substantial . I t i s arguabl e tha t thi s formulatio n i s to o open-ende d an d 
allows th e Stat e t o assum e jurisdictio n wher e economi c o r socia l ulterio r effect s occu r withi n 
its territory . Professo r R . Jennings 7 an d othe r commentator s conten d tha t the  objectiv e 
territorial principl e applie s onl y wher e th e effect s ar e a  "constituen t element " o r legall y 
essential elemen t o f th e offence . An y effec t whic h i s no t a  functiona l requiremen t o f th e 
crime mus t b e "ex-hypothesi s neutra l an d irrelevant" . Unles s th e objectiv e territoria l 
principle i s s o restricted , i t i s submitte d tha t th e principl e woul d los e it s territoria l 
character an d will  becom e a n excus e fo r assertin g universa l o r protectiv e jurisdiction . 

(ii) Th e Protectiv e o r Securit y Principl e 

17. Th e protectiv e principl e o r th e principl e o f securit y i s a  clai m tha t a  Stat e ha s 
jurisdiction ove r crime s committe d abroa d whic h ar e directe d agains t certai n interest s o f th e 
State. Th e jurisdictio n fo r th e protectiv e principl e lie s i n th e inadequac y o f a  nationa l la w 
in punishin g offence s withi n it s territor y whic h ar e directe d agains t th e vita l interest s o f 
other States . Offence s withi n th e ambi t o f thi s principl e includ e attack s o n th e security , 
credit, politica l independenc e an d territoria l integrit y o f th e State . Th e counterfeitin g o f 
a State ' s currenc y an d seal s an d th e falsification s o f it s officia l document s are , perhaps , 
the cleares t exampl e o f th e applicatio n o f th e protectiv e principle . 

18. Whils t th e Unite d State s an d th e Unite d Kingdo m prefe r th e territoria l an d nationa l basi s 
of jurisdiction , othe r State s hav e extensivel y relie d upo n th e protectiv e principle . Th e 
Harvard Researc h observe d tha t ther e i s a  tendenc y t o exten d th e applicatio n o f pena l la w 
to punis h politica l crime s committe d b y alien s abroad . Thi s ha s le d t o a  controvers y ove r 
the propriet y o f th e protectiv e jurisdictiona l principle . I t seem s tha t th e principl e i s ope n t o 
abuse, an d ye t ther e i s n o generall y recognise d limitatio n o n it s application . 

(iii) Th e Activ e Personalit y o r Nationalit y Principl e 

19. I t i s universall y accepte d tha t a  Stat e ha s practicall y unlimite d jurisdictio n wit h respec t 
to crime s committe d outsid e it s territor y b y a  natura l perso n o r b y a  corporatio n whic h ha s 
the nationalit y o f th e State . Th e justificatio n fo r basin g jurisdictio n o n nationalit y i s tha t 
a nationa l owe s allegianc e t o hi s Stat e an d tha t a  State ' s treatmen t o f it s national s i s no t a 
matter o f concer n t o othe r State s o r t o internationa l law . 

20. Althoug h th e nationalit y o f a n individua l i s conferre d b y th e la w o f th e S ta te , 8 ther e 
must exis t a  genuin e lin k betwee n th e Stat e an d th e individual. 9 I t ha s bee n suggested 10 

that th e nationalit y o f a  corporatio n i s i n a  simila r positio n a s a n individual . However , 
there ar e differin g view s a s t o th e nationa l characte r o f a  corporation . Articl e 2 7 o f th e 
Restatement provide s tha t th e corporatio n ha s th e nationalit y o f th e Stat e whic h create s i t . 
This propositio n reflect s th e Anglo-America n vie w o f nationalit y o f a  corporation . O n th e 
other hand , th e Harvar d Researc h show s tha t mos t othe r State s conside r th e nationalit y o f a 
corporation a s determine d b y th e locatio n o f it s sea t o r chie f office r whils t a  fe w State s 
ascribe th e nationalit y t o wher e th e corporation' s principa l activit y take s place . Th e 
process o f ascribin g nationalit y i s furthe r complicate d becaus e State s adher e t o differen t an d 
sometimes conflictin g theorie s o f corporat e personality . Th e Unite d State s legislature 11 an d 
courts asser t jurisdictio n ove r a  corporatio n whic h i s create d i n a  foreig n countr y wher e 
either th e corporatio n ha s substantia l link s wit h th e Unite d State s an d it s citizens , o r i s 
subject t o th e contro l o f national s o f th e Unite d States . Othe r State s ar e muc h les s willin g 
to "pierc e th e corporat e veil" . Fo r example , th e Britis h Government 12 ha s emphasise d tha t 
the separat e lega l personalit y o f th e paren t compan y an d it s subsidiary , an d th e corporatio n 
itself an d it s shareholders , shoul d b e respecte d whe n applyin g doctrine s o f jurisdiction . 

21. Anothe r proble m i s tha t a  conflic t may  occu r betwee n th e territoria l principl e an d th e 
nationality principle . Th e conflic t ma y exis t i f th e law s ar e differen t o r eve n i f th e law s 
are th e same . Fo r example , wher e mor e tha n on e Stat e determine s tha t a  corporatio n i s 
its national , ther e may  b e multipl e jurisdictions . I t ha s bee n argue d tha t th e territoria l 
principle mus t alway s prevai l an d tha t extra-territoria l jurisdictio n concepts , suc h a s th e 
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nationality principle , canno t b e exercise d t o "contradic t th e loca l la w a t th e plac e wher e 
the allege d offenc e wa s committed. " Thi s positio n doe s no t rel y o n an y internationa l la w 
principle a s such , bu t rathe r provide s th e onl y solutio n whic h i s no t destructiv e o f justic e 
and internationa l intercourse . 

(iv) Th e Passiv e Personalit y Principl e 

22. Th e passiv e personalit y principl e endow s jurisdictio n o n a  Stat e fo r crime s committe d b y 
any perso n outsid e th e territor y i f th e victi m o f th e crim e i s on e o f it s nationals . I t ha s 
been doubte d whethe r thi s principl e exist s a s a  separat e basi s o f jurisdiction . I t i s difficul t 
to justif y th e principl e excep t i n s o fa r a s i t i s subsume d unde r th e protectiv e principle . I t 
is submitte d tha t althoug h a  Stat e ha s a n interes t i n th e treatmen t o f it s national s i n a 
foreign Stat e a n attac k o n suc h national s shoul d no t pe r s e justif y a  State ' s interventio n 
unless th e nationalit y o f th e victi m i s th e reaso n fo r th e crimina l conduc t an d no t wher e i t 
is merel y incidenta l t o th e crime . 

23. Englis h an d America n court s hav e regarde d th e passiv e personalit y principl e a s contrar y 
to internationa l law . I n R . v  Jameson 13 Lor d Russel l C . J . state d tha t internationa l la w 
requires a  sovereig n powe r t o respec t "th e subjec t an d th e right s o f al l sovereig n power s 
outside it s ow n territory. " Applyin g thi s view , th e passiv e personalit y principl e ma y b e 
seen "a t varianc e wit h th e principl e o f th e exclusiv e jurisdictio n o f a  Stat e ove r it s ow n 
territory, bu t als o wit h th e wel l settled-principl e tha t a  perso n visitin g a  foreig n countr y 
. . . fall s unde r th e dominio n o f th e loca l law". 14 

24. O n th e othe r hand , th e pena l code s o f continenta l countrie s hav e provision s relyin g o n 
the passiv e personalit y theory . I n thes e State s th e passiv e personalit y theor y i s merel y a 
subsidiary o r auxiliar y groun d fo r assumin g jurisdiction . Moreover , thes e State s hav e 
restricted th e passiv e personalit y principl e t o offence s threatenin g th e national' s life , bodil y 
well-being, healt h o r liberty . 

25. Th e principl e o f passiv e personalit y i s no t positivel y supporte d b y internationa l case s an d 
authorities.15 However , althoug h th e principl e ha s no t gaine d genera l acceptanc e thi s doe s 
not mea n tha t i t i s contrar y t o internatina l la w principles . I t shoul d b e reiterate d tha t th e 
Lotus cas e indicate d tha t State s hav e a  presumptiv e freedo m o f actio n unles s ther e i s a n 
express prohibitio n founde d o n a  rul e o f internationa l law . 

(v) Th e Universalit y Principl e 

26. Universa l jurisdictio n i s a  clai m t o jurisdictio n ove r certai n crime s agains t th e 
international order . A  Stat e ma y asser t jurisdictio n ove r universa l crime s i f th e crimina l i s 
found withi n it s territory . Th e universa l principl e i s o f a  residuar y natur e i n tha t i t i s 
only relevan t wher e th e municipa l crimina l la w o f th e Stat e doe s no t appl y t o th e offenc e 
by virtu e o f th e othe r principle s o f jurisdictio n 

27. I t i s wel l settle d tha t i t i s a  customar y rul e o f th e la w o f nation s tha t ther e i s 
universal jurisdictio n t o punis h pirates . I n R e Pirac y Jur e Gentium 16 th e Priv y Counci l hel d 
that jurisdictio n ove r pirate s extend s t o pirac y o n th e hig h sea s an d o n an y shi p becaus e a 
person guilt y o f suc h pirac y ha s place d himsel f beyon d th e protectio n o f an y State . Ther e 
are als o othe r crime s whic h ar e founde d i n treatie s tha t ar e subjec t t o th e principl e o f 
universality. Fo r example , th e Internationa l Conventio n fo r th e Suppressio n o f Currenc y 
Counterfeiting o f Apri l 1929 , th e Conventio n fo r th e Preventio n an d Punishmen t o f Terroris m 
of Novembe r 193 7 an d th e Conventio n fo r th e Suppressio n o f Unlawfu l Seizur e o f Aircraf t o f 
September 197 0 ma y b e regarde d a s creatin g universa l crimes . However , a n Englis h cour t 
has n o universa l jurisdictio n ove r suc h crime s unti l a n Englis h statute 17 is  passe d pursuan t t o 
the convention . 

28. Finally , th e universalit y principl e b y it s ver y natur e onl y applie s t o a  limite d numbe r o f 
crimes. I t i s o f littl e importanc e i n th e fiel d o f economi c crime , wit h th e possibl e 
exception o f counterfeiting . Nevertheless , i t i s submitte d tha t ther e i s a  nee d fo r creatin g 
universal crime s particularl y i n th e are a o f internationa l maritim e fraud . 

C. Th e Englis h Crimina l La w an d Jurisdictio n 

29. Give n th e pressur e o f tim e i t ha s no t bee n possibl e t o examin e th e relevan t la w i n othe r 
Commonwealth jurisdiction s othe r tha n tha t o f England . However , i t i s though t a n analysi s 
of th e Englis h la w will  b e helpfu l give n th e influentia l rol e tha t i t ha s playe d i n th e lega l 
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systems o f th e majorit y o f Commonwealt h jurisdictions . 

30. Englis h crimina l la w ha s largel y relie d o n th e terr i tor ia l principl e i n invokin g crimina l 
jurisdiction. Th e commo n la w rul e wa s tha t Englis h court s enjoye d jurisdictio n onl y i n 
respect o f conduc t whic h too k plac e withi n it s ter r i tory . Professo r G . Williams 18 i n a 
seminal articl e o n jurisdictio n pointe d ou t tha t thi s rul e i s historicall y linke d wit h th e venu e 
doctrine whic h require d tha t a  jur y decid e case s o n th e basi s o f it s ow n knowledg e o f th e 
facts, an d tha t th e jur y mus t com e fro m th e localit y i n whic h th e crimina l act s occurred . 
Although th e venu e doctrin e ha s bee n abolished , i t i s submitte d tha t Englis h crimina l la w i s 
saddled wit h man y jurisdictiona l obstacle s directl y emanatin g fro m it s tenaciou s adherenc e t o 
the terr i tor ia l principle . 

31 . Unde r th e terr i tor ia l doctrin e th e determinatio n o f th e locu s o r plac e o f th e crim e 
assumes a  cr i t ica l importance . B y answerin g th e questio n "wher e di d th e crim e tak e 
place?", on e shoul d b e abl e t o automaticall y decid e whethe r ther e i s o r i s no t jurisdiction . 
However, thi s propositio n ignore s th e di f f icul t y tha t th e crim e ma y b e committe d i n mor e 
than on e country . Th e classi c i l lustratio n i s wher e th e defendan t i n countr y A  fire s a  sho t 
across th e borde r an d kill s a  perso n i n countr y B . I n internationa l la w bot h th e Stat e 
where th e defendan t i s physicall y presen t an d th e Stat e wher e th e effect s o f th e defendant' s 
criminal conduc t ar e fe l t woul d b e entit le d t o assum e jurisdict ion . However , th e commo n 
law viewe d th e element s o f a  crim e a s largel y indivisibl e an d coul d no t reall y countenanc e 
the notio n tha t a  crim e coul d b e committe d i n tw o differen t places. 19 I t i s partl y fo r thi s 
reason tha t th e cas e la w ha s no t adequatel y provide d an y clea r genera l principle s t o dea l 
with th e proble m o f offence s tha t ar e committe d i n mor e tha n on e State . 

32. Th e commo n la w attitud e t o jurisdictio n ha s als o bee n applie d t o th e judicia l 
interpretation o f statute s creatin g ne w crimes . Althoug h Parliamen t i s suprem e i n it s 
legislative competenc e an d it s power s ar e no t l imite d b y th e doctrin e o f terr i tor ia l 
jurisdiction, th e court s hav e relie d o n a  numbe r o f principle s o f statutor y constructio n t o 
circumscribe th e extensio n o f legislativ e powe r beyon d it s borders . Ther e i s th e wel l 
established presumption 20 tha t Parliamen t doe s no t inten d t o criminalis e conduc t i n place s 
outside th e terr i tor ia l jurisdictio n o f th e Englis h courts . Thi s presumptio n applie s unles s 
there ar e clea r an d expres s statutor y word s t o th e contrary . Ther e i s als o a 
presumption21 tha t Parliamen t doe s no t clai m jurisdictio n whic h exceed s th e l imit s 
established b y "th e commo n consen t o f nations" . Thi s presumptio n i s necessar y fo r reason s 
of internationa l comity . I t i s no t commonl y relie d upo n b y Englis h court s becaus e Englan d 
has l imite d it s jurisdictiona l competenc e mor e tha n i s require d b y internationa l law . I n 
contrast t o thes e traditiona l guide s t o statutor y interpretat ion , Lor d Diplock 22 ha s expresse d 
the unorthodo x opinio n tha t wher e a  ne w statutor y crim e i s create d an d th e statutor y 
language doe s no t contai n an y geographica l l imi ta t ion , the n th e court s shoul d no t impl y suc h 
a l imitatio n excep t wher e i t i s require d b y internationa l rule s o f comity . Althoug h Lor d 
Diplock's opinio n tha t th e presumptio n o f terr i tor ia l i t y shoul d no t b e invoke d wi l ly-ni l l y i s 
at t ract ive, i t ha s no t gaine d an y acceptanc e fro m othe r member s o f th e Englis h judiciary . 

33. In England , statutor y extension s t o th e terr i tor ia l principl e usuall y rel y o n th e nationalit y 
or sometime s th e residenc e o f th e par ty . 2 3 For  example , th e crimina l la w i s applie d t o 
many offence s committe d b y Crow n servant s abroad 24 o r b y mil i tar y servic e personne l 
outside England. 2 5 Th e protectiv e principl e i s als o utilise d fo r offence s suc h a s perjury 26 an d 
electoral br ibery, 2 7 an d fo r offence s relatin g t o revenu e an d exchang e 
control . Internationa l crime s suc h a s pirac y ar e als o withi n th e Englis h jurisdictiona l net . 

( i ) Englis h Theorie s o f Jurisdictio n 

34. Th e writer s hav e adopte d thre e theorie s a s explainin g wher e a  crim e i s 
commi t ted . 2 9 First ly , th e init iator y theor y give s jurisdictio n t o th e plac e wher e th e physica l 
acts o f th e offende r tak e place . Secondly , th e terminator y theor y denote s jurisdictio n t o th e 
country wher e th e consequence s o f th e cr ime , o r th e las t constituen t elemen t o f th e offenc e 
takes place . Thirdly , th e inclusionar y theor y confer s jurisdictio n o n th e Stat e wher e an y o f 
the constituen t element s o f th e offenc e ar e com-mi t ted . 

35. Th e init iator y theor y assume s tha t jurisdictio n coincide s wit h th e plac e wher e th e ac t 
was committed , an d consider s th e Stat e i n whic h th e physica l act s o f th e offende r occu r ha s 
the greate r interes t i n prosecutin g th e crimina l offence . Th e terminator y theor y focuse s o n 
the harm s whic h th e offende r ha s caused , an d consider s th e Stat e i n whic h th e injuriou s 
effects ar e fel t ha s th e primar y interes t i n acceptin g jurisdiction . Th e inclusionar y theor y 
postulates tha t an y Stat e i n whic h a n essentia l elemen t o f th e offenc e occurs , whethe r thi s 
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consists o f physica l conduc t o r proscribe d consequences , ha s a n equa l righ t t o asser t 
jurisdiction ove r th e offence . 

36. Th e principa l argumen t i n favou r o f th e terminator y theor y i s tha t "th e Stat e wher e th e 
last elemen t o f th e crim e occur s i s presumabl y th e suffere r fro m it , an d therefor e ha s th e 
greatest interes t i n prosecutin g i t ." 3 0 Suc h a  Stat e woul d b e entitle d t o invok e jurisdictio n 
so a s t o protec t person s withi n it s territor y an d t o guar d agains t unlawfu l act s emanatin g 
from abroad . Professo r G . Williams 31 argue s tha t State s hav e a  mutua l interes t i n 
suppressing crim e an d ther e i s "generall y littl e reaso n t o fea r tha t th e Stat e wher e th e 
offender physicall y act s wil l remai n passive , eve n i f th e il l effect s ar e no t fel t withi n it s 
own borders. " However , State s hav e differen t law s governin g crimina l behaviou r an d i t i s 
not uncommo n tha t a  Stat e wher e th e physica l offende r i s presen t i s unabl e t o prosecut e th e 
criminal. Thi s i s particularl y s o wit h economi c crime s wher e man y State s hav e undevelope d 
and inadequat e law s an d wher e lega l technicalitie s ma y resul t i n a n unmeritoriou s acquittal . 

37. Th e mos t persuasiv e argumen t i n favou r o f th e initiator y theor y i s tha t a  perso n shoul d 
only b e expecte d t o kno w th e la w o f a  plac e wher e h e i s sinc e i t woul d b e oppressiv e t o 
punish hi m i n an y othe r Stat e wher e hi s conduc t produce d illega l con-sequences . I t i s als o 
likely tha t th e witnesse s woul d b e i n th e Stat e claimin g ini-tiator y jurisdiction , an d tha t i n 
contrast t o th e terminator y theory , th e initiator y theor y avoid s th e necessit y o f extradition . 
Moreover, th e initiator y theor y i s easie r t o appl y sinc e th e principa l element s o f th e offenc e 
are certain , an d i t doe s no t entai l th e lega l fictio n inheren t i n th e terminator y theor y tha t 
a perso n i s deeme d t o ac t a t a  plac e othe r tha n wher e h e is . Finally , th e initiator y theor y 
accords wit h th e lega l presumptio n tha t th e "crimina l la w regulate s person s withi n it s 
territory, no t tha t i t protect s person s withi n th e terr i tory." 3 2 I t i s submitte d tha t a 
presumption ca n hardl y b e conclusiv e becaus e th e functio n o f th e crimina l la w i s als o t o 
protect thos e person s withi n th e realm . 

38. Sinc e th e inclusionar y theor y allow s jurisdictio n t o b e accepte d i f eithe r th e initiator y o r 
terminatory theor y i s satisfied , i t wil l hav e som e o f th e advantage s an d disadvantage s o f 
both thes e theories . Th e uniqu e advantag e o f th e inclusionar y theor y i s tha t i t facilitate s 
the prosecutio n o f offender s wheneve r a  constituen t par t o f th e offenc e i s committe d withi n 
the jurisdiction . Th e applicatio n o f th e inclusionar y theor y woul d brin g man y mor e offence s 
involving a  foreig n elemen t withi n th e crimina l jurisdictio n o f Englis h courts . Whethe r a n 
expansion o f jurisdictio n i s desirabl e depend s largel y o n whethe r on e believe s tha t th e 
existing narro w territoria l concep t i s appropriate . Thi s issu e will  b e discusse d i n du e 
course. Finally , sinc e ther e i s n o clea r authorit y o n whethe r th e inclusionar y theor y woul d 
expose th e accuse d t o doubl e jeopardy, 33 it is  submitte d tha t ther e i s a  nee d fo r a  doubl e 
criminality rul e i n relatio n t o offence s wit h a  foreig n element . 

39. Th e writer s hav e bee n divide d a s t o whic h theor y o f jurisdictio n th e Englis h court s hav e 
preferred. Professo r G . William s maintaine d i n 196 5 tha t th e weigh t o f authorit y seeme d t o 
adopt th e terminator y theory . O n th e othe r han d M r J.  Le w considere d tha t u p t o 197 2 th e 
English casela w wa s equall y divide d betwee n th e initiator y an d terminator y theories , bu t tha t 
the decisio n i n Treac y v  D . P . P . 3 4 an d th e mor e recen t case s hav e embrace d th e 
inclusionary theory . Althoug h man y o f th e case s ma y b e explaine d i n term s o f thes e 
theories, th e judiciary 35 hav e onl y o n a  fe w occasion s expressl y relie d o n thes e doctrines . 
It i s submitte d tha t th e Englis h cas e la w i s rathe r confusing , largel y becaus e i t ha s extende d 
the territoria l principl e unde r th e guis e o f lega l fictions . I t wil l b e furthe r argue d tha t 
there i s a  moder n tendenc y fo r th e court s t o expan d th e notio n o f territoria l jurisdictio n 
particularly i n relatio n t o th e offenc e o f conspirac y abroa d t o commi t crime s i n England . 

(ii) Conduc t an d Resul t Crime s 

40. Jurisdictiona l notion s ma y b e bes t understoo d b y classifyin g offence s a s eithe r "conduc t 
crimes" o r "resul t crimes". 36 Conduc t crime s ar e offence s i n whic h th e constituen t 
elements o f th e actu s reu s includ e onl y th e physica l act s o f th e offende r a s wel l as , whe n 
relevant, th e surroundin g circumstance s i n whic h the y tak e place . A  conduc t crim e i s 
completed onc e th e physica l conduc t occurs . I n a  conduc t crim e jurisdictio n lie s wher e th e 
conduct o f th e offende r take s place . Onc e th e crim e i s complete d an y consequentia l result s 
are irrelevant , an d jurisdictio n canno t b e invoke d i n th e plac e wher e th e result s ar e 
affected. I n contrast , a  resul t crim e i s on e wher e th e essentia l constituen t element s 
include no t onl y th e conduc t o f th e offende r bu t als o th e proscribe d consequence s o f thos e 
physical acts . A  cour t ha s jurisdictio n ove r a  resul t crim e i f an y par t o f th e proscribe d 
result take s plac e withi n th e territory . 
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4 1 . A  majo r di f f icul t y i s determinin g whethe r a  specifi c crim e i s a  conduc t crim e o r i s a 
result cr ime . Disagreemen t ove r thi s questio n i n relatio n t o th e offenc e o f blackmai l 
resulted i n a  divisio n o f opinio n i n th e Hous e o f Lord s i n Treac y v  P . P . P . 3 7 In  Treac y 
the defendan t poste d i n th e Isl e o f Wigh t a  lette r demandin g mone y wit h menace s addresse d 
to a  Mr s X . i n Wes t Germany . I n thes e circumstance s th e Hous e o f Lord s ha d t o decid e 
whether th e Englis h cour t ha d jurisdictio n t o t r y th e defendan t fo r th e charg e o f blackmai l 
contrary t o sectio n 2 1 o f th e Thef t Ac t 1968 . Lor d Hodgson , 3 8 with  Lor d Guest 39 i n 
agreement, hel d tha t th e writ in g an d postin g o f a  threatenin g lette r i n Englan d constitute d 
making a  deman d wit h menaces , an d thu s th e Englis h cour t ha d jurisdictio n ove r th e 
offence. I n contrast , Lor d Morr is 4 0 an d Lor d R e i d , 4 1 i n dissent , considere d tha t th e 
demand wa s mad e i n German y whe n i t wa s receive d b y th e v ic t im , an d therefor e ther e wa s 
no jurisdiction . Finally , Lor d Diplock 42 though t tha t eve n i f th e offenc e o f blackmai l wa s 
not complete d unti l th e vict i m receive d a  threatenin g demand , nevertheless , thi s di d no t 
affect th e righ t o f th e Stat e t o t r y th e offence . 

42. Th e decisio n i n Secretar y o f Stat e fo r Trad e v  Markus 43 provide s a  clea r il lustratio n o f 
a resul t cr ime . A n Englis h compan y wa s establishe d fo r th e purpos e o f sellin g share s i n a n 
investment t rust , th e latte r bein g manage d b y a  Panamia n company . Agent s o f th e Englis h 
company visite d investor s i n Wes t Germany , showe d the m misleadin g brochures , an d the n 
transmitted signe d applicatio n form s t o London . Application s wer e "processed " i n Londo n 
only afte r th e investor' s mone y wa s deposite d i n a  Swis s bank . Th e managin g directo r o f 
the Englis h an d Panamia n companie s wa s charge d wit h fraudulentl y inducin g th e investmen t 
of money , contrar y t o section s 13(1)(b ) an d 1 9 o f th e Preventio n o f Frau d (Investments ) 
Act 1958 . 

43. Th e mai n bon e o f contentio n i n Marku s wa s whethe r th e Englis h cour t ha d jurisdictio n 
with respec t t o th e offenc e unde r s . l 3 ( l ) ( b ) . Thi s provisio n contain s tw o distinc t an d 
separate offences : 

(a) inducin g a  perso n b y misleading , fals e o r deceptiv e statemen t t o tak e par t i n an y 
arrangement fo r th e investmen t o f money , i n propert y othe r tha n securities ; o r 

(b) inducin g a  perso n b y suc h a  statemen t t o offe r t o tak e par t i n an y suc h 
arrangement. 

44. I n Marku s i t wa s clea r tha t th e inducement , th e offe r t o tak e share s an d th e paymen t 
all too k plac e i n Germany . I t followe d tha t th e offenc e o f "offerin g t o tak e par t i n a n 
arrangement" wa s complete d i n German y an d wa s no t justiciabl e i n England . However , th e 
House o f Lord s hel d tha t thi s offenc e wa s no t mutuall y exclusiv e fro m th e "offenc e o f 
taking par t i n a n arrangement" . Th e La w Lord s agree d wit h th e opinio n o f Lor d Widger y 
C . J . i n th e Cour t o f Appeal 44 tha t althoug h a n offe r ha d bee n mad e b y investor s i n 
Germany an d th e processin g o f th e paper s wa s conditiona l o n suc h a n offe r bein g made , thi s 
did no t preclud e th e prosecutio n fro m chargin g th e offenc e o f takin g par t i n th e 
arrangement. Th e cour t hel d tha t i t ha d jurisdictio n ove r th e latte r offenc e becaus e th e 
victims ha d no t becom e partie s t o th e arrangemen t unti l th e applicatio n for m ha d bee n 
processed i n London . 

45. Lor d Diploc k i n th e Markus 45 cas e explicit l y adopte d th e conduct/resul t crim e 
classification. H e describe d bot h th e offence s i n sectio n 13(1 ) (b) a s resul t crime s an d 
concluded tha t jurisdictio n woul d li e wher e an y o f th e proscribe d result s (tha t i s takin g par t 
or offering ) too k place . I t i s submitte d tha t Lor d Diplock' s vie w repre-sent s a  correc t 
analysis i n tha t th e offence s ar e define d b y referenc e t o th e behaviou r o f th e vict i m a s a 
consequence o f th e accused' s acts . 

46. Th e decisio n i n Marku s ha d bee n considere d b y M r J . Lew 46 a s a n exampl e o f th e cour t 
exercising "excessiv e jur isdict ion. " M r Le w argue d tha t sinc e "th e offender' s actio n i n 
England di d no t amoun t pe r s e t o a  crimina l offenc e i n England," 47 i t i s contrar y t o 
international la w fo r a n Englis h cour t t o appl y it s law s t o act s committe d i n a  foreig n 
state. I t i s submitte d tha t thi s vie w i s misconceive d becaus e i t assume s tha t a  crim e ca n 
ony b e committe d i n th e plac e wher e th e offende r i s presen t an d wher e his  conduc t take s 
place. I t fail s t o giv e du e weigh t t o th e importan t fac t tha t th e harmfu l consequence s o r 
proscribed result s ma y b e a n essentia l elemen t o f th e crim e whic h i s sufficien t t o groun d 
jurisdiction. 

47. Ther e ar e specia l problem s i n determinin g wher e th e proscribe d result s o f a  resul t crim e 
have i n fac t occurred . I n R . v  Harden 48 the  accuse d wa s charge d wit h obtainin g a  valuabl e 
security b y a  fals e pretence . I t wa s allege d tha t h e ha d dispatche d fro m Englan d a  lette r 
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containing fals e pretenc e t o a  compan y i n Jersey , whic h i n respons e ha d sen t a  chequ e t o 
the fraudste r i n England . Th e Cour t o f Crimina l Appea l hel d tha t ther e wa s n o offenc e i n 
England becaus e th e "obtaining " occurre d wher e th e ownershi p o f th e propert y passed , i n 
this cas e whe n th e chequ e wa s delivere d t o th e pos t offic e i n Jersey . Th e cour t expressl y 
found tha t th e defendan t ha d agree d wit h th e victi m tha t th e pos t offic e woul d ac t a s it s 
agent fo r th e purpos e o f receipt . 4 9 Th e cour t assume d tha t it s findin g tha t th e offenc e 
took plac e i n Jerse y necessaril y deprive d i t o f jurisdiction . I t place d n o significanc e o n th e 
fact tha t th e defendan t wa s physicall y presen t i n Englan d an d th e fals e pretence s emanate d 
from England . Th e argumen t tha t bot h Jerse y an d Englan d share d jurisdictio n wit h respec t 
to th e offenc e wa s neve r considere d b y th e court . 

48. Te n year s late r i n th e decisio n i n R . v  Tirado 50 th e Cour t o f Appea l refuse d t o exten d 
the Harde n cas e an d considerabl y limite d it s impact . In  Tirad o th e accuse d ha d allegedl y 
obtained mone y fro m person s i n Morocc o b y falsel y promisin g the m employmen t i n England . 
He ha d suggeste d t o hi s victim s tha t the y sen d a  banker' s draf t t o hi m b y usin g a  Morocca n 
bank o r b y post . Th e cour t hel d tha t th e offenc e o f obtainin g propert y b y deceptio n wa s 
justiciable i n England . It  refuse d t o "tak e th e la w a n inc h beyon d tha t whic h Harde n ha d 
determined, namel y tha t i f a  recipien t o f a  valuabl e securit y wishe s t o sho w tha t h e 
obtained i t whe n i t wa s poste d t o him , h e ha s t o b e abl e t o sho w a n agreement , expressl y 
or impliedly , whereb y h e ha d undertake n an d accepte d tha t postin g shoul d b e equivalen t t o 
personal deliver y s o fa r a s h e wa s concerned." 51 Thi s i s stron g judicia l languag e whic h 
suggests tha t th e typ e o f evidenc e require d t o establis h suc h a n agreemen t woul d nee d t o b e 
substantial. I t wil l not , fo r example , b e sufficien t t o rel y o n th e contrac t doctrin e know n 
as th e "posta l rule". 52 Thus , i n Tirad o th e cour t hel d tha t sinc e th e fraudste r ha d 
recommended alternativ e channel s o f communicatio n an d ha d bee n indifferen t a s t o th e 
method o f delivery , i t wa s ope n t o th e jur y t o decid e tha t th e pos t offic e wa s no t hi s 
agent. 

49. I n determinin g th e plac e o f conduc t i n conduc t crime s th e court s ar e prepare d t o rel y 
on lega l fictions . Althoug h a  defendan t ma y b e physicall y presen t i n countr y X , hi s conduc t 
may b e deeme d t o tak e plac e i n countr y Y . Foreig n conduc t ma y als o b e considere d a s 
relevant t o th e commissio n o f a  conduct . Fo r example , i n Lawso n v  Fox 53 th e hour s drive n 
by a  lorr y drive r o n th e Continen t wer e counte d i n ascertainin g th e existenc e o f th e offenc e 
of drivin g i n exces s o f eleve n hour s i n on e day . Th e Hous e o f Lord s sai d tha t i t wa s 
irrelevant t o th e offenc e whethe r th e conduc t i n Franc e wa s lawfu l o r not . 

50. Finally , ther e i s n o authorit y a s t o jurisdictio n wit h respec t t o crime s o f omission . I t 
is, nevertheless , submitte d tha t th e locu s o f crimina l omission s i s th e plac e wher e th e 
performance o f th e ac t i s required . Fo r example , a  failur e b y a  compan y t o kee p 
accounting record s contrar y t o sectio n 12(10 ) o f th e Companie s Ac t 197 6 woul d clearl y giv e 
the Englis h court s jurisdictio n ove r th e offence . Thi s woul d b e considere d a  conduc t crime . 

(iii) Inchoat e Offence s an d Jurisdictio n 

51. Althoug h inchoat e offence s ar e essentiall y conduc t crimes , jurisdictio n doe s no t 
necessarily li e wher e th e conduc t take s place . Th e genera l rul e i s tha t jurisdictio n ove r a n 
inchoate crim e belong s t o th e Stat e tha t woul d hav e ha d jurisdictio n i f th e substantiv e 
offence ha d bee n consummated. 54 Th e justificatio n fo r thi s exceptio n t o th e territoria l 
principle seem s t o b e tha t a n Englis h cour t i s no t prepare d t o hea r evidenc e o n question s o f 
foreign crimina l law . 

52. Th e genera l principl e i s illustrate d b y th e decisio n i n R . v  Governo r o f Brixto n Prison , 
ex part e Rush 55 i n whic h a n applicatio n fo r extraditio n t o Canad a wa s refuse d i n 
circumstances wher e th e defendan t wa s charge d wit h conspirac y t o defrau d th e publi c o f 
$100 million . Th e evidenc e showe d tha t th e defendan t an d other s ha d sen t circular s an d 
letters fro m Canad a t o investor s residen t outsid e Canada . Th e latte r wer e invite d t o becom e 
shareholders i n tw o companie s controlle d b y the  applican t an d t o sen d cheque s t o pos t offic e 
boxes i n Nassa u o r Panama . Thes e cheque s late r wer e eithe r transferre d t o Toront o o r pai d 
into a  Nassa u ban k account . I t wa s allege d tha t fraudulen t attribute s wer e give n t o th e 
shares i n thes e companies . Th e Divisiona l Cour t hel d tha t ther e wa s n o offenc e o f obtainin g 
valuable securitie s b y fals e pretence s i n Canad a sinc e thes e securitie s wer e obtaine d eithe r 
when th e cheque s wer e pu t int o th e post , o r a t lates t whe n receive d i n Panam a an d Nassau . 
Since th e indictabl e offenc e whic h the y conspire d t o commi t wa s complete d whe n th e 
cheques wer e obtained , n o offenc e ha d bee n committe d i n Canada . 

53. Similarly , a  conspirac y t o commi t a  crim e abroa d i s no t triabl e i n Englan d unles s th e 
contemplated crim e i s justiciabl e unde r Englis h law . I n Boar d o f Trad e v  Owe n 56  the 
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House o f Lord s hel d tha t a  conspirac y forme d i n Englan d t o defrau d a  Germa n expor t contro l 
department i n German y wa s no t a n offenc e i n England . Lor d Tucke r observe d that : 

" . . . a  conspirac y t o commi t a  crim e abroa d i s no t indictabl e i n thi s countr y unles s th e 
contemplated crim e i s on e fo r whic h a n indictmen t woul d li e her e . . . I t necessaril y 
follows tha t a  conspirac y o f th e natur e o f tha t charge d (tha t i s t o defraud ) -  which , i n 
my vie w wa s a  conspirac y t o obtai n a  lawfu l objec t b y unlawfu l means , rathe r tha n t o 
commit a  crim e -  i s no t triabl e i n thi s countr y sinc e th e unlawfu l mean s an d th e 
ultimate objec t wer e bot h outsid e o f jurisdiction." 57 

54. I t i s respectfull y submitte d thi s statemen t fail s t o tak e int o accoun t tha t a  conspirac y 
to defraud , unlik e othe r inchoat e offences , ma y hav e a n objec t tha t i s no t a  substantiv e 
criminal o f fence. 5 8 I t follow s tha t jurisdictio n ove r conspirac y t o defrau d shoul d no t b e 
predicated o n whethe r th e objec t o f th e conspirac y i s triabl e i n England . 

55. Th e genera l rul e considere d i n Owe n ma y b e subjec t t o certai n exceptions . Lor d 
Tucker i n Owen 59 though t tha t a  conspirac y i n Englan d t o violat e th e law s o f a  foreig n 
state migh t b e indictabl e her e i f th e performanc e o f th e conspirac y woul d produc e a  publi c 
mischief i n Englan d o r injur e a  perso n i n Englan d b y causin g hi m damag e abroad . Th e scop e 
of thi s exceptio n ha s no t bee n tested . Th e exceptio n i s s o widel y worde d tha t i t ma y 
swallow u p th e rule . Fo r example , i t ma y b e argue d tha t a  conspirac y t o defrau d Englis h 
resident shareholder s o f a  foreig n company , whic h i s no t carryin g o n busines s i n England , 
would fal l withi n th e rubri c o f th e exception . 

56. Anothe r exception , supporte d b y th e decisio n i n R . v  Kohn 60 i s tha t wher e a  conspirac y 
formed i n Englan d contemplate s th e possibilit y tha t th e crim e ma y b e committe d withi n 
jurisdiction, then , eve n thoug h th e conspirac y i s completel y performe d abroa d i t i s 
justiciable i n England . Thus , i n Kohn , th e cour t decide d tha t a  conspirac y forme d i n 
England t o scuttl e a  Prussia n shi p wit h th e objec t o f defraudin g Belgia n insuranc e 
underwriters wa s indictabl e i f th e conspirator s envisage d tha t th e shi p migh t b e scuttle d a t 
an Englis h por t o r withi n Englis h terr i tor ia l waters . 6 1 

57. Th e revers e situatio n i s wher e a  conspirac y i s entere d abroa d t o commi t a  crim e i n 
England. Professo r G . Williams 62 consider s tha t suc h a  conspirac y i s a  logica l corollar y t o 
the Owe n principl e an d woul d b e justiciabl e i n England , whils t o n th e othe r han d i t ha s bee n 
argued tha t thi s woul d constitut e a  clai m fo r extraterr i tor ia l jurisdictio n whic h woul d b e 
lawful onl y i f i t i s base d o n a n expres s statutor y enactment . Unfortunately , ther e i s n o 
direct authorit y o n th e point , an d i t i s submitte d tha t th e relevan t principles , i f any , hav e 
been obscure d b y th e judicia l inclinatio n t o resor t t o convenien t bu t unsatisfactor y lega l 
f ict ions. 

58. I n R . v  Baxter 63 th e defendan t i n Norther n Irelan d poste d fraudulen t footbal l poo l 
claims t o promoter s i n Liverpool . O n a  charg e o f attemptin g t o obtai n propert y b y 
deception, i t wa s hel d tha t th e Englis h cour t ha d jurisdictio n o n tw o alternativ e grounds . 
Fi rst ly , th e attemp t wa s "st i l l i n being " whe n th e fraudulen t letter s wer e receive d i n 
England. Secondly , whe n a  perso n "dispatche s a  missile " an d arrange s fo r it s transpor t an d 
delivery (thes e constitutin g a n essentia l par t o f th e a t tempt ) , h e commit s par t o f th e crim e 
within jurisdiction . Th e f irs t explanatio n relie s o n a  lega l f ict io n tha t conduc t ma y 
"constructively" b e deeme d t o occu r i n a  plac e wher e th e defendan t i s no t physicall y 
present. Th e secon d reaso n implici t l y introduce s th e notio n o f "effects-based " jurisdiction , 
but doe s no t impos e an y coheren t l imit s o n it s application . I t i s submitte d tha t thes e 
alternative explanation s ar e inconsisten t wit h eac h othe r i n tha t th e f irs t suggest s tha t 
attempt i s a  conduc t crim e an d th e secon d insinuate s tha t attemp t i s a  resul t cr ime . 

59. I n O.P .P . v  Stonehouse 64 th e defendan t fabricate d hi s deat h b y pretendin g t o drow n i n 
Miami wit h th e intentio n tha t hi s wif e woul d b e abl e t o clai m o n a n insuranc e polic y i n 
England. Th e defendan t wa s convicte d o f attemptin g t o obtai n propert y b y deception . Th e 
following questio n wa s cert i f ie d b y th e Cour t o f Appea l t o th e Hous e o f Lords : "Whethe r 
the offenc e o f attemptin g . . . t o obtai n propert y i n Englan d b y deception , th e fina l ac t 
allegedly t o constitut e th e offenc e o f attemp t havin g occurre d outsid e th e jurisdictio n o f th e 
English court s i s triabl e i n a n Englis h court , al l th e remainin g act s necessar y t o constitut e 
the complete d offenc e bein g intende d act s necessar y t o constitut e th e complete d offenc e 
being intende d t o tak e plac e i n England. " Althoug h th e Hous e o f Lord s unanimousl y answere d 
the questio n i n th e af f i rmat ive , i t i s submitte d wit h du e respec t tha t th e judgment s di d no t 
directly tackl e th e questio n cert i f ie d o n appeal . Al l th e judge s place d specia l emphasi s o n 
the fac t tha t th e new s o f Stonehouse' s deat h i n Americ a ha d bee n communicate d b y th e 
media i n England . Lor d Salmo n sai d tha t Stonehous e ha d intende d t o us e th e medi a a s hi s 

284 



"innocent an d willin g agents " t o infor m hi s wif e an d insurers , an d tha t thi s impartin g o f 
information wa s a n essentia l par t o f th e attempt . Similarly , Viscoun t Dilhorn e though t tha t 
the fals e representation s communicate d b y th e medi a wer e analogou s t o fals e representation s 
by post , an d sinc e the y wer e intende d t o b e communicate d ther e wa s jurisdiction . Lor d 
Keith an d Lor d Diploc k seeme d t o hav e adopte d th e wid e vie w o f "effects-based " 
jurisdiction. Lor d Keit h considere d tha t a n offenc e i s justiciabl e i f th e effect s o f th e ac t 
intentionally operat e o r exis t i n jurisdiction , an d Lor d Diplock 65 assume d tha t jurisdictio n 
over th e complete d crim e woul d exis t i f th e consequence s wer e intende d t o b e cause d b y 
him i n England , an d tha t thi s woul d determin e jurisdictio n ove r th e inchoat e crime . I t i s 
apparent tha t i f th e cour t i n Stonehous e ha d addresse d itsel f t o th e questio n whic h Stat e 
would hav e ha d jurisdictio n ove r th e consummate d offenc e th e answe r woul d clearl y hav e 
been England , an d accordin g t o th e "logica l corollory " o f Owen , jurisdictio n woul d li e ove r 
the inchoat e offence . 

60. Th e comple x proble m pertainin g t o jurisdictio n ove r conspirac y i s wel l illustrate d b y th e 
case o f Tarlin g v  Governmen t o f Singapore. 66 Th e Governmen t o f Singapor e sough t th e 
extradition o f Tarlin g o n 1 7 charge s relate d t o dealin g i n share s o f tw o Hon g Kon g 
companies, whic h wer e owne d b y Ha w Pa r Brother s Internationa l Ltd . (HPBIL) , a  Singapor e 
company, an d Ha w Pa r Brother s (Hon g Kong ) Limited . (HPBK) , it s Hon g Kon g subsidiary . 
It wa s allege d tha t Tarlin g an d othe r director s o f HPBI L ha d fraudulentl y appropriate d share s 
by purchasin g the m a t belo w marke t valu e an d sellin g the m a t a  hug e profi t a t th e expens e 
of HPBI L an d HPBK . Th e schem e fo r executin g th e shar e dea l wa s highl y complicate d an d 
was neithe r disclose d t o th e independen t director s o f HPBI L no r t o it s shareholders . Th e 
House o f Lord s ha d t o decid e whethe r th e Englis h cour t woul d hav e ha d jurisdictio n ove r th e 
offence b y hypotheticall y substitutin g Englan d fo r Singapore . I n relatio n t o th e charg e o f 
conspiracy t o stea l th e Hous e o f Lord s unanimousl y hel d tha t ther e wa s n o jurisdiction . 
Lord Wilberforc e argue d a s follow s : 

"It canno t b e a  crim e triabl e (hypothetically ) i n Englan d t o conspir e i n Hon g Kon g t o 
steal share s i n a  Hon g Kon g compan y (KD ) th e propert y o f a  Hon g Kon g Compan y 
(HPBHK). Equall y clearl y i t canno t b e a  crim e triabl e (hypothetically ) i n England  t o 
conspire i n Hon g Kon g t o stea l share s i n a  Hon g Kon g compan y (KL ) th e propert y 
(allegedly althoug h ther e wa s som e doub t abou t this ) o f a  compan y i n England." 67 

61 . I f th e principl e tha t jurisdictio n ove r conspirac y t o stea l i s th e sam e a s th e substantiv e 
offence o f thef t i s applied , i t i s eviden t tha t th e offenc e o f thef t i s onl y justificiabl e i f i t 
is committe d a t th e plac e wher e th e thie f commit s th e ac t o f appropriatio n o r th e plac e 
where th e propert y i s actuall y situated. 6 8 I t i s clea r tha t jurisdictio n canno t depen d o n 
where th e owne r o f th e propert y i s t o b e found . Sinc e ther e wa s n o evidenc e o f a n ac t o f 
appropriation i n Tarlin g an d sinc e th e share s o f a  compan y ar e locate d i n th e plac e o f a 
company's registration, 69 in  thi s cas e Hon g Kong , ther e wa s n o jurisdiction . 

62. Th e questio n whethe r ther e wa s jurisdictio n ove r th e crim e o f conspirac y t o defrau d 
raises difficul t issue s i n determinin g wher e th e defraudin g o r propose d defraudin g too k place . 
The charg e o f conspirac y i n Tarlin g wa s frame d s o a s t o obviat e th e jurisdictiona l obstacles . 
The indictmen t i n Tarlin g allege d tha t th e conspirac y consiste d o f th e dishones t concealmen t 
of th e disposa l o f share s belongin g t o HPBI L fo r th e persona l benefi t o f th e director s wit h 
the intentio n o f preventin g th e shareholder s fro m requirin g th e director s t o accoun t fo r th e 
profits. Th e Hous e o f Lord s wer e divide d o n whethe r th e indictmen t containe d a  justiciabl e 
offence. Lor d Salmon 70 hel d tha t thi s charg e shoul d fai l o n exactl y th e sam e jurisdictio n 
grounds a s th e charg e o f conspirac y t o steal . Th e othe r thre e La w Lord s applie d th e 
principle i n D . P . P . v  Doot, 7 1 whic h ha d hel d tha t a  conspirac y forme d abroa d t o commi t 
an offenc e i n Englan d i s triabl e i f act s i n furtheranc e o f th e conspirac y wer e performe d i n 
England. Lor d Wilberforce 72 and  Lor d Keit h considere d tha t a s ther e wa s n o evidenc e o f 
overt act s i n Singapor e i n furtheranc e o f th e conspirac y t o brin g th e cas e withi n th e 
principle i n Doot , th e offenc e wa s no t justiciable . O n th e othe r hand , Viscoun t Dilhorn e 
expressly an d Lor d Edmund-Davie s impliedl y foun d sufficien t evidenc e o f over t act s s o a s t o 
make th e crim e justiciable . Viscoun t Dilhorn e considere d tha t th e continuin g omissio n t o 
reveal t o shareholder s th e tru e stat e o f affair s an d th e fals e representation s mad e i n th e 
annual repor t o f HPBI L wer e evidenc e o f over t acts . However , Viscoun t Dilhorn e di d no t 
base hi s decisio n o n th e so-calle d "over t acts " approac h becaus e h e regarde d th e allege d 
overt act s a s irrelevan t averment s i n th e indictment . Viscoun t Dilhorn e relie d o n th e 
principle tha t "th e conspiracie s forme d i n Hon g Kon g wer e directe d t o th e la w o f Singapore , 
to depriv e a  Singapor e compan y o f asset s i t hel d itsel f an d hel d b y a  wholly-owne d 
subsidiary." Thi s statemen t implie s tha t jurisdictio n ove r th e offenc e o f conspirac y t o 
defraud i s determine d b y th e geographica l locatio n o f th e victim s o f th e fraud . I t thi s i s 
correct, i t i s submitte d tha t jurisdictio n ove r suc h a  conspirac y i s considerabl e sinc e a t th e 
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t ime o f th e frau d th e victim s ma y b e locate d i n mor e tha n on e country . 

( iv) La w Refor m 

63. It  i s generall y agree d tha t th e la w relatin g t o jurisdictio n ove r crimina l offence s i n 
England i s neithe r clea r no r logical . Th e La w Commissio n Repor t o n Th e Territoria l an d 
Extraterr i tor ial Exten t o f th e Crimina l Law 7 3 represent s on e attemp t t o clarif y "th e presen t 
law. Thi s repor t adopt s th e inclusionar y theor y o f jurisdiction , a  theor y o f whic h Lor d 
Diplock ha s bee n it s greates t advocate . Th e Repor t recommend s tha t : 

"Where an y ac t o r omissio n o r an y even t constitutin g a  prescribe d elemen t o f a n 
offence occur s i n Englan d o r Wales , th e offenc e shoul d b e deeme d t o hav e bee n 
committed there , eve n i f othe r element s o f th e offenc e tak e plac e outsid e Englan d an d 
Wales."74 

64. Th e repor t reject s th e notio n o f adoptin g th e genera l rul e o f jurisdictio n base d o n 
harmful effect s becaus e suc h a  clai m fo r jurisdictio n woul d invit e simila r claim s b y othe r 
countr ies,7 5 som e o f whic h hav e differen t conception s o f publi c policy . It  i s submitte d 
that thi s argumen t ha s n o empirica l support , and , indeed , ignore s th e fac t tha t man y 
countries alread y clai m extende d jurisdictio n o n th e wides t grounds . Th e repor t favour s a 
pragmatic approac h i n determinin g whethe r jurisdictio n base d o n "harmfu l consequences " 
should b e asserte d fo r a  specifi c crim e an d argue s tha t "muc h mus t depen d o n th e polic y 
underlying th e particula r of fence. " I t i s clea r fro m th e previou s discussio n o f th e cas e la w 
that th e court s hav e bee n reluctan t t o ascertai n th e polic y behin d crimina l offence s an d hav e 
preferred instea d t o appl y lega l f ict ions . I t i s thu s di f f icul t t o se e wh y th e court s woul d 
take a  policy-orientate d vie w o f jurisdictio n i n th e fu ture . 

65. Th e appropriatenes s o f th e terr i tor ia l principl e a s a  comprehensiv e doctrin e o f 
jurisdiction ma y b e questioned . I t ha s alread y bee n mentione d tha t th e historia l condition s 
surrounding th e developmen t o f th e terr i tor ia l principl e ar e markedl y differen t fro m today . 
The terr i tor ia l principl e wa s develope d a t a  t im e whe n crimina l conduc t wa s locall y base d 
and whe n corporation s di d no t hav e a  predominan t rol e i n internationa l l i f e . Furthermore , 
the terr i tor ia l principl e i s becomin g increasingl y irrelevan t fo r th e followin g reasons . 
F i rst ly , internationa l criminal s hav e transnationalise d thei r act iv i t ies , thu s necessitatin g th e 
introdution o f ne w extraterr i tor ia l offences . Secondly , th e growt h o f evasiv e act ivi t y wit h 
international link s ha s mean t tha t ther e ar e larg e loophole s i n nationa l crimina l laws . 
Thirdly, th e movemen t o f th e loc i o f powe r t o transnationa l corporation s ha s create d specia l 
problems i n enforcin g crimina l laws . Fourthly , th e internationalisatio n o f th e world' s 
capital market s ha s permitte d ne w opportunitie s fo r internationa l fraud s whic h hav e onl y 
slightly discernibl e terr i tor ia l connection s wit h an y on e country . I t i s submitte d tha t 
greater relianc e shoul d b e place d o n othe r principle s o f crimina l jurisdiction , suc h a s th e 
nationality principl e an d th e protectiv e principle . Th e nationalit y principl e avoid s th e 
di f f icul ty o f a  cour t sitt in g i n judgmen t o n national s an d official s o f anothe r country , whos e 
activities ma y no t b e crimina l i n th e latte r country . I t i s als o a n effectiv e wa y o f solvin g 
the proble m o f jurisdictio n i n relatio n t o crimina l offence s committe d b y Englis h national s o r 
corporations registere d i n England . Thi s solutio n woul d b e i n accordanc e wit h th e practic e 
of th e civi l la w State s whic h clai m extraterr i tor ia l jurisdictio n base d o n th e nationalit y 
principle. 

D. Unite d State s Anti-Frau d Law s 

66. Th e attitud e o f th e Englis h court s t o question s o f jurisdictio n i s irrespectiv e an d thi s i s 
reflected i n th e attitude s o f th e prosecutionar y authoritie s an d th e police . Th e judicia l an d 
police authoritie s i n mos t Commonwealt h jurisdiction s appea r t o tak e a  simila r view . 
However, th e positio n i n th e Unite d State s o f Americ a ma y usefull y b e contraste d wit h thi s 
restrictive approach . Ther e i s som e evidenc e tha t Unite d State s jurisprudenc e i n thi s 
matter i s gainin g mor e respec t i n certai n Commonwealt h countrie s and , o f course , man y 
Commonwealth countrie s hav e t o conten d wit h th e problem s face d b y th e Unite d State s 
authorities takin g suc h a  robus t attitud e t o matter s o f jurisdictio n an d i n particula r th e 
extraterr i torial applicatio n o f thei r laws . I n briefl y examinin g th e relevan t Unite d State s 
law attentio n wil l b e focusse d o n th e la w an d practic e relatin g t o securitie s fraud s a s thi s 
constitutes a  usefu l comparativ e model . Ther e i s a  tren d i n man y State s t o exten d 
regulatory law s beyon d th e nationa l frontiers . Th e extraterr i tor ia l applicatio n b y America n 
courts o f th e anti-frau d provision s i n th e Federa l securitie s law s provide s a  valuabl e 
il lustration a s t o th e possibl e approache s t o th e questio n o f jurisdiction . Instea d o f 
engaging i n a  comple x analysi s a s t o wher e a  securitie s frau d ha s occurred , th e America n 
courts hav e tende d t o gran t extraterr i tor ial i t y wher e thi s woul d promot e th e polic y o f th e 
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securities laws . Similarly , th e Securitie s an d Exchang e Commissio n (SEC ) ha s advocate d 
an expansiv e vie w o f jurisdictio n i n it s administrativ e hearing s an d consen t decrees . 
Consequently, jurisdictio n ove r frau d offence s ha s bee n accepte d i n man y circumstance s 
where a n Englis h cour t woul d declin e jurisdiction . 

67. Th e Unite d State s ha s comprehensiv e Federa l securitie s legislatio n whic h seek s t o 
regulate imprope r securitie s transaction s execute d o n a  nationa l securitie s exchang e o r 
through th e facilitie s o f inter-stat e communications . Th e mos t importan t Federa l anti -
fraud securitie s provisio n i s Sectio n 10(b ) o f th e Securitie s Exchang e Ac t 193 4 an d Rul e 
10(b)-57 6 mad e thereunder . Th e scop e o f Rul e 10(b)- 5 i s uncertai n an d ha s bee n applie d 
to factua l circumstance s fa r beyon d th e contemplatio n o f it s draftsmen. 77 Althoug h a 
deliberate an d wilfu l violatio n o f Rul e 10(b)- 5 ma y constitut e a  crimina l offence , crimina l 
prosecutions ar e rare . Th e enforcemen t o f th e anti-frau d provisio n depend s largel y o n th e 
SEC instigatin g administrativ e o r enforcemen t proceeding s and , o f course , privat e civi l 
litigants assiste d b y lawyer s operatin g unde r contingenc y fe e arrangements . 

(i) Legislativ e Jurisdictio n unde r th e Securitie s Exchang e Ac t 

68. Ther e ar e tw o distinc t issue s involve d i n th e exercis e o f U S legislativ e jurisdictio n ove r 
a securitie s transaction , whic h allegedl y i s i n violatio n o f th e Securitie s Exchang e Ac t 
1934.78 Th e firs t i s th e extraterritoria l applicatio n o f th e 193 4 Ac t unde r America n 
constitutional la w an d als o unde r internationa l law . Th e secon d i s th e jurisdictiona l 
requirement unde r th e particula r provisio n i t i s sough t t o appl y extraterritorially . Th e firs t 
issue i s concerne d wit h whethe r Congres s ha s th e power , o r indee d ha s exercise d thi s power , 
to mak e rule s seekin g t o regulat e suc h a  transaction . Th e secon d issu e involve s th e questio n 
whether th e jurisdictiona l mean s tha t ar e a n essentia l elemen t o f th e particula r violatio n ca n 
be prove n -  thu s i n a  cas e unde r Rul e 10(b) -5 -  ha s th e defendan t utilise d instrumentalitie s 
of inter-stat e commerc e o r th e facilitie s o f a  nationa l securitie s exchange ? Althoug h thes e 
issues ar e conceptuall y distinct , i t wil l b e show n tha t th e SE C ha s asserte d a  vie w o f 
jurisdiction whic h woul d practicall y eliminat e th e basi s o f th e distinction . 

69. A  ver y importan t principl e i n America n constitutiona l la w i s tha t th e court s ar e dut y 
bound t o follo w a  Congressiona l directiv e o n a  statute , eve n i f thi s woul d b e contrar y t o 
"international law". 7 9 Th e majo r exceptio n t o thi s principl e i s tha t th e America n court s 
will no t enforc e a  statut e i f i t violate s th e "du e process " claus e o f th e Constitution. 80 

Since th e securitie s law s ar e silen t a s t o thei r extraterritoriality, 81 thi s constitutiona l 
restraint i s no t importan t an d nee d no t b e discusse d here . Thi s i s no t t o sa y tha t 
international la w i s irrelevan t i n th e proces s o f statutor y interpretation . I n construin g 
legislation th e court s naturall y attemp t t o arriv e a t a  resul t tha t woul d no t b e contrar y t o 
international law. 8 2 Th e logica l approac h o f th e court s i s t o mak e a  decisio n a s t o th e 
existence o f jurisdictio n unde r internationa l la w a s a  guid e t o thei r interpretatio n o f th e 
statute. Indeed , th e America n court s hav e referre d extensivel y t o principle s o f internationa l 
law, particularl y t o th e subjectiv e territoria l principle , th e objectiv e territoria l principl e an d 
the nationalit y principl e a s expresse d i n section s 17 , 1 8 an d 2 7 o f th e Restatemen t o f 
Foreign Relation s Law. 8 3 Whils t no t adoptin g th e Restatemen t a s th e fina l wor d o n 
extraterritoriality o f th e 193 4 Act , th e court s hav e employe d it s principle s a s a  framewor k 
for th e analysi s o f jurisdiction . 

70. Th e mos t aggressiv e advocat e o f a n expansiv e vie w o f jurisdictio n ha s bee n th e SEC . 
The SE C ha s argue d tha t a n incidenta l us e o f inter-Stat e commerc e i n connectio n wit h th e 
alleged fraudulen t conduc t i s sufficien t t o groun d jurisdiction , albei t th e transactio n i s 
organised an d execute d wholl y outsid e th e Unite d States. 84 Th e polic y justificatio n o f th e 
SEC vie w i s tha t extraterritorialit y i s necessar y fo r th e prope r enforcemen t o f th e securitie s 
laws an d th e protectio n o f America n investor s an d corporat e issuers , an d tha t i t als o 
benefits othe r countrie s b y extendin g protectio n t o thei r citizen s .  Th e SE C vie w ha s a 
number o f significan t implications . Firstly , sinc e a  breac h o f Rul e 10(b)- 5 require s som e 
use o f inter-Stat e commerce , jurisdictio n exist s ove r an y transaction s anywher e i n th e worl d 
which i n fac t violate d tha t rule . Thus , a  plaintif f wh o coul d establis h th e substantiv e 
merits o f hi s Rul e 10(b)- 5 clai m woul d ips o fact o b e entitle d t o a  remed y i n th e America n 
courts. Secondly , th e widt h o f th e SEC' s approac h i s accentuate d b y th e vie w o f th e 
courts tha t th e us e o f inter-Stat e commercia l facilitie s i n furtheranc e o f a  frau d nee d no t 
be a n essentia l elemen t i n th e scheme , premeditate d o r eve n effective . Therefore , a 
foreign part y wh o merel y use d America n inter-Stat e commercia l facilitie s t o mak e a n 
appointment wit h th e victi m o r t o confir m th e transactio n woul d b e withi n th e scop e o f 
jurisdiction. I n practic e th e SE C vie w ha s ha d a  considerabl e impac t i n it s proces s o f 
administrative regulatio n an d i n it s consen t decrees . 8 5 I t ha s als o recentl y bee n accepte d i n 
some o f th e courts. 86 
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( i i ) Th e Subjectiv e Terri toria l Principl e 

71 . Th e America n court s hav e considere d tha t th e subjectiv e terr i tor ia l principl e i s 
applicable no t onl y wher e par t o f th e crim e i s committe d i n th e Unite d States , bu t als o 
where n o constituen t elemen t o f th e offenc e ha s i n fac t take n plac e withi n th e ter r i tory . 
This broa d vie w o f jurisdictio n i s i l lustrate d b y th e decisio n i n Leasc o Dat a Processin g 
Equipment Corporatio n v  Maxwel l . 8 7 

72 I n Leasc o a n America n corporatio n complaine d tha t th e defendants , wh o wer e mainl y 
British citizen s an d companies , ha d conspire d t o caus e i t t o bu y Pergamo n stoc k a t a n unfai r 
price i n violation , inte r al ia , o f sectio n IO(b ) o f th e 193 4 Ac t . Th e stoc k o f Pergamon , a 
British company , wa s neithe r trade d o n an y U S marke t no r liste d o n an y nationa l securitie s 
exchange. I t wa s allege d tha t fals e an d misleadin g financia l informatio n wa s give n t o 
Leasco's official s i n Londo n an d Ne w York . Afte r signin g a n agreemen t i n Ne w York , 
Leasco throug h a  foreig n subsidiary , whic h th e cour t describe d a s it s alte r ego , acquired 3 8 
per cen t o f th e outstandin g stoc k o f Pergamo n o n th e Londo n Stoc k Exchange . Th e Cour t 
of Appeal s hel d tha t jurisdictio n existe d becaus e th e misrepresentation s whic h wer e mad e i n 
New Yor k wer e a n "essentia l l ink " i n th e fraudulen t scheme. 8 8 Suc h conduc t wa s sufficien t 
for jurisdiction , eve n though , the cr i t ica l misrepresentation s tha t directl y triggere d th e shar e 
purchases wer e mad e i n London . Th e decisio n i n Leasc o woul d sugges t tha t an y conduc t 
connected wit h th e Unite d State s ma y groun d jurisdictio n provide d tha t i t ha s direc t o r 
indirect causa l relationshi p wit h th e fraudulen t scheme. 8 9 

73. I n Bersc h v  Drexe l Fireston e Inc. 90 th e Cour t o f Appeal s formulate d authoritativ e 
guidelines o n th e issu e o f jurisdiction . I n th e Bersc h cas e a n America n citize n brough t a 
class actio n o n behal f o f thousand s o f investor s wh o ha d subscribe d t o a  publi c offerin g o f 
shares i n Investor s Oversea s Service , a  Canadia n corporation . Althoug h th e offerin g wa s 
aimed solel y a t foreigners , som e thre e hundre d an d eight y Americans , includin g th e 
plaint i f f , participate d i n th e subscription . Th e complain t allege d tha t th e prospectus , whic h 
had bee n maile d fro m foreig n pos t off ices , wa s fals e an d violate d Rul e 10(b)-5 . Th e onl y 
relevant conduc t withi n th e Unite d State s wa s a  partia l draftin g o f th e prospectus , an d a 
series o f meeting s i n Ne w Yor k betwee n th e issuer' s of f ic ials , accountant s an d underwriter s 
in orde r t o " in i t ia te , organis e an d structure " th e of fer ing . Th e defendants , with som e 
just i f icat ion, argue d tha t thi s wa s merel y preliminar y t o th e wor k carrie d ou t abroad . Th e 
Court o f Appeals , nevertheless , hel d tha t ther e wa s jurisdictio n ove r th e clai m brough t b y 
the America n plaintiff s bu t no t wit h respec t t o th e sui t o f th e foreig n plaint i f fs . 

74. A n importan t innovatio n i n Bersc h wa s th e creatio n o f a n analytica l framewor k wher e 
the questio n o f jurisdictio n wa s separatel y answere d i n respec t o f th e differen t classe s o f 
plaint i f f . Th e cour t o f Appeal s mad e importan t distinction s betwee n plaintiff s wh o wer e 
American residents , America n citizen s residin g abroa d an d foreig n nationals . I n respec t o f 
the las t categor y th e cour t stated : 

"The fraud , i f ther e wa s one , wa s committe d b y placin g th e allege d fals e an d 
misleading prospectu s i n th e purchaser' s hands . Her e th e fina l prospectu s emanate d 
from a  foreig n source. . . no t onl y d o w e no t hav e th e cas e wher e al l misrepresentation s 
were communicate d i n th e natio n whos e la w i s sough t t o b e app l ied . . . bu t w e d o no t 
even hav e th e of t -c i te d cas e o f th e shootin g o f th e bulle t acros s a  stat e l ine , wher e 
the stat e o f th e shootin g a s wel l a s th e stat e o f th e hitt in g ma y hav e a n interes t i n 
imposing it s law . A t mos t th e act s i n th e Unite d State s hav e helpe d t o mak e th e gu n 
whence th e bulle t wa s f ire d fro m place s a b r o a d . . . . " 

75. Th e Cour t o f Appeal s conclude d tha t ther e wa s n o jurisdictio n ove r th e claim s o f foreig n 
plaintiffs wher e th e act s withi n th e Unite d State s "ar e merel y preparatory , o r tak e th e for m 
of culpabl e misfeasance , an d ar e relativel y smal l i n compariso n t o thos e abroad. " I t ha s 
been convincingl y argue d tha t th e jurisdictiona l conduc t necessar y t o sustai n a  foreig n 
plaintiff sui t encompasse s onl y act s tha t ar e constituen t o f a  Rul e 10(b)- 5 c la im . 

76. A  differen t standar d o f jurisdictiona l conduc t wa s adopte d fo r plaintiff s wh o wer e non -
resident America n cit izens . Th e Cour t o f Appeal s declared : 

"While merel y preparator y activit ie s i n th e Unite d State s ar e no t enoug h t o trigge r 
application o f th e securitie s law s fo r injur y t o foreigner s locate d abroad , the y ar e 
sufficient whe n th e injur y i s t o American s s o resident. " 91 
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77 I t shoul d b e note d tha t "preparator y activities " wer e als o describe d a s "act s o f materia l 
importance" i n th e fraudulen t scheme , an d i t i s arguabl e tha t thi s requiremen t i s no t 
inconsistent wit h th e measur e o f conduc t tha t ha d bee n considere d necessar y i n previou s 
decisions suc h a s Leasco . Finally , th e Cour t o f Appeal s viewe d th e clai m o f th e America n 
resident plaintiff s a s involvin g a n applicatio n o f th e "effects-based " jurisdiction , whic h wil l 
be discusse d i n du e course . 

78. Th e guideline s establishe d i n Bersc h ar e ver y important , an d appl y t o transaction s i n 
both domesti c an d foreig n securities , whethe r o r no t the y ar e registere d wit h th e SE C o r 
traded o n a  nationa l securitie s exchange . Whethe r th e Bersc h guideline s provid e forma l rule s 
or merel y contai n element s o f publi c polic y i s no t clear . Anothe r proble m i s tha t th e 
application o f th e Bersc h standard s ma y constitut e a n exorbitan t exercis e o f jurisdictio n 
because th e jurisdictiona l standar d i s weake r i n th e cas e o f America n victim s o f frau d tha n 
injured foreig n investors . Nevertheless , thes e guideline s hav e bee n followe d i n severa l 
major cases . I n IT T v  Vencap 92 th e Cour t o f Appeal s hel d tha t jurisdictio n woul d exis t ove r 
claims b y a  foreig n plaintif f i f i t coul d b e establishe d tha t th e America n territor y ha d bee n 
used fo r th e "perpetratio n o f fraudulen t act s themselves" , a s oppose d t o merel y preparator y 
conduct whic h woul d b e sufficien t fo r a n America n plaintiff . Similarly , i n Securitie s an d 
Exchange Commissio n v  Kasse r 9 3 the  SE C was grante d a n injunctio n i n circumstance s wher e 
it wa s allege d tha t th e Unite d State s ha d bee n use d a s a n operatin g bas e fo r th e expor t o f 
fraudulent securitie s b y a  Canadia n compan y t o foreig n plaintiffs . Th e cour t o f Appeal s 
found jurisdictio n eve n thoug h th e frau d ha d n o substantia l impac t o n th e Unite d States . 

(iii) Th e Objectiv e Territoria l Principl e 

79 Th e America n court s hav e interprete d th e objectiv e territoria l principl e a s applyin g t o 
conduct whic h occur s outsid e th e territor y bu t cause s a n effec t withi n th e State . Th e firs t 
leading securitie s cas e t o appl y thi s principl e wa s Schoenbau m v  Firstbrook. 94 I n 
Schoenbaum th e Cour t o f Appeal s fo r th e Secon d Circui t stated : 

"We believ e tha t Congres s intende d th e Securitie s Exchang e Ac t t o hav e extraterritoria l 
application i n orde r t o protec t domesti c investor s wh o hav e purchase d foreig n securitie s 
on America n exchanges , an d t o protec t th e domesti c securitie s marke t fro m th e effec t 
of imprope r foreig n transaction s i n America n securities . I n ou r vie w neithe r th e usua l 
presumption agains t extraterritorialit y no r th e specifi c languag e o f s .30(b ) sho w 
Congressional inten t t o preclud e applicatio n o f th e Securitie s Exchang e Ac t t o 
transactions regardin g stoc k trade d i n th e Unite d States , whic h ar e affecte d outsid e th e 
United States , whe n extraterritoria l applicatio n i s necessar y t o protec t investors." 95 

8 0 . Thi s statemen t ha s tw o far-reachin g implications . Firstly , i t accept s th e ide a tha t 
jurisdiction ma y b e asserte d ove r foreig n conduc t tha t ha s violate d th e 193 4 Ac t i f ther e ar e 
harmful effect s o n a n America n interest . Secondly , i t expresse s th e belie f tha t th e 193 4 
Act shoul d b e applie d extraterritoriall y wheneve r thi s will  furthe r th e perceive d polic y behin d 
the statute . 

81. "Effects-based " jurisdictio n ha s bee n applie d i n othe r cases . I n Travi s v  Anthe s Imperia l 
Ltd.9 6 th e cour t hel d tha t ther e wa s jurisdictio n wher e America n investor s suffere d losses , 
even thoug h th e foreig n stoc k wa s neithe r liste d no r trade d o n a n America n nationa l 
securities exchange . Similarly , i n Bersc h v  Drexe l Fireston e Inc . 97  the  Cour t o f Appeal s 
held tha t a n America n residen t wh o ha d relie d o n a  fals e prospectu s emanatin g fro m abroa d 
was entitle d t o su e unde r Rul e 10(b)-5 . Accordin g t o th e court , th e America n residen t di d 
not hav e t o establis h tha t th e defendant' s materia l conduc t occurre d withi n th e Unite d 
States. Th e Bersc h cas e i s thu s clea r authorit y fo r th e vie w tha t i n th e cas e o f America n 
residents jurisdictio n ma y b e base d o n domesti c effect s pe r s e 

82. Finally , "effects-based " jurisdictio n i s t o som e exten t circumscribe d b y sectio n 1 8 o f th e 
Restatement whic h require s tha t th e effect s withi n th e U S b e substantial , direc t an d 
foreseeable'. Althoug h thes e criteri a hav e no t bee n full y defined , th e case s sugges t som e 
important characteristics . I n th e Bersc h cas e th e Cour t o f Appeal s hel d tha t i t wa s 
insufficient fo r th e purpose s o f jurisdictio n t o asser t tha t th e frau d ha s ha d a n effec t o n th e 
American econom y o r America n investor s generally . I t wa s no t enoug h t o clai m tha t 
domestic o r foreig n investors ' confidenc e i n th e America n securitie s marke t ha d bee n 
undermined. Th e cour t sai d tha t ther e mus t b e a  direc t connectio n betwee n th e frau d an d 

289 



the America n securitie s market . Thi s mean s tha t th e impairmen t o f th e security' s valu e 
must resul t fro m th e frau d itsel f an d no t merel y fro m th e othe r party' s reactio n t o havin g 
been injured. 98 

(iv) Th e Federa l Securitie s Cod e an d Refor m 
83. Th e America n La w Institute' s propose d Federa l Securitie s Cod e ha s deal t wit h th e 
question o f extraterritoria l applicatio n o f th e Federa l securitie s laws. 99 Th e Cod e advocate s 
very broa d power s o f extraterritoriality , bu t permit s th e SE C t o creat e exemption s fro m th e 
Code becaus e o f polic y reasons . Sectio n 160 4 o f th e Cod e provide s tha t withi n th e limit s o f 
international la w th e Cod e applie s t o th e followin g transactions : 

(a) sales , offers . . . o f securities , prox y solicitations , tende r offers . . . tha t occu r 
within th e Unite d State s althoug h initiate d outsid e th e Unite d States ; 

(b) activitie s o f non-resident s o f th e Unite d State s wh o ar e registere d issuer s o r 
registered person s unde r th e Code , directors , officers , an d stoc k holder s o f 
registered issuers ; 

(c) a n attempt , solicitation , o r conspirac y outsid e th e Unite d State s t o commi t a 
violation o f th e Cod e withi n it s territor y t o th e exten t tha t th e Code' s crimina l 
provisions appl y t o th e relevan t conduct ; 

(d) an y othe r prohibited , require d o r actionabl e conduc t whos e constituen t element s 
occur t o a  substantial , bu t no t necessaril y predominan t exten t withi n th e Unite d 
States, o r som e o r al l o f whos e constituen t element s occu r outsid e th e Unite d 
States bu t caus e a  substantia l effec t withi n it , o f a  typ e tha t th e Cod e i s 
designed t o prevent , a s a  direc t an d foreseeabl e resul t o f th e conduct ; 

(e) a n ac t initiate d withi n th e Unite d State s althoug h i t occur s outsid e th e Unite d 
States. 

84. Thi s provisio n ha s embrace d th e territoria l principl e simplicite r i n (b) , th e subjectiv e 
territorial principl e i n ( e ) , th e objectiv e territoria l principl e i n (a ) an d (d ) an d als o 
probably th e protectiv e principl e i n ( c ) . I t i s eviden t tha t th e Cod e ha s advocate d a  ver y 
broad notio n o f extraterritoriality . Th e Commentar y t o th e Cod e note d tha t th e phras e 
"constituent elements " i n (d ) i s no t limite d t o act s essentia l t o th e establishmen t o f th e 
"prohibited, required , o r actionabl e conduct" . 

E. Conflict s o f Jurisdictio n 
85. Ther e ar e a t leas t thre e type s o f situation s wher e conflict s o f jurisdictio n migh t aris e 
between States . Firstly , wher e transaction s involv e person s an d asset s i n severa l countries , 
each countr y ma y b e i n a  positio n t o clai m jurisdiction . Th e existenc e o f concurren t 
jurisdiction ma y resul t i n problem s o f doubl e jeopardy . Secondly , wher e ther e i s a  conflic t 
between domesti c la w an d internationa l law , i t i s submitte d tha t th e generall y accepte d 
norms o f internationa l la w shoul d b e applied . However , mos t State s d o no t regar d 
international la w a s controllin g domesti c law . Thirdly , a  conflic t ma y aris e wher e th e 
exercise o f jurisdictio n involve s conflictin g requirement s o f conduc t a s impose d b y tw o o r 
more States . Th e conflic t o f enforcemen t jurisdictio n ma y seriousl y affec t th e relation s 
between States , an d require s greate r elaboration . 

86. I t i s clea r tha t i f tw o State s exercis e jurisdictio n i n a  cas e s o tha t a  perso n i s subjec t 
to inconsisten t requirement s o f conduct , then , a  disput e betwee n th e State s an d hardshi p t o 
that perso n wil l arise . America n court s hav e o n occasion s issue d a n injunctio n o r subpoen a 
to produc e document s whic h hav e require d actio n o r inactio n abroa d b y a  party , wh o i s 
thereby expose d t o civi l o r crimina l sanction s unde r th e applicabl e foreig n law. 100 America n 
discovery order s requirin g productio n o f document s i n violatio n o f foreig n ban k secrec y law s 
are particularl y troublesome . Th e America n court s hav e bee n reluctan t t o defe r t o foreig n 
laws, interest s o r courts . Fo r example , i n SE C v  America n Institut e Counsellors , Inc. 101 a 
district cour t judg e ordere d th e Swis s Credi t Ban k t o transfe r certai n asset s fro m 
Switzerland t o th e Unite d States , eve n thoug h suc h a  transfe r woul d violat e Swis s bankin g 
and custom s law . Th e judg e refuse d t o defe r t o Swis s la w becaus e o f Swis s Credi t Bank' s 
participation i n a  securitie s violatio n an d becaus e contro l o f asset s wa s necessar y fo r th e 
protection o f investors . A s i n man y case s involvin g conflict s o f enforcemen t jurisdiction , 
the judge' s orde r ha d th e effec t o f precipitatin g a  consen t agreemen t betwee n th e part y an d 
the SEC . 
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87. Wher e ther e i s a  potentia l conflic t o f enforcemen t jurisdictio n i t i s desirabl e fo r a  Stat e 
to tak e int o accoun t al l relevan t interest s includin g th e interest s o f othe r States . 

88. Sectio n 4 0 o f th e Restatemen t outline s a  numbe r o f factor s tha t ma y b e considere d i n 
minimising suc h conflicts . Sectio n 4 0 provide s tha t wher e tw o State s enjo y jurisdictio n t o 
prescribe an d enforc e rule s o f la w imposin g inconsisten t conduc t upo n a  person , eac h Stat e 
"is require d b y internationa l law " 102  t o conside r i n goo d fait h moderatin g th e exercis e o f 
its enforcemen t jurisdictio n i n th e ligh t o f th e followin g factors : 

(a) th e vita l nationa l interest s o f eac h o f th e States ; 1 0 3 

(b) th e exten t an d th e natur e o f th e hardshi p tha t inconsisten t enforcemen t action s 
would impos e upo n th e person ; 104 

(c) th e exten t t o whic h th e require d conduc t i s t o tak e plac e i n th e territor y o f th e 
other State ; 

(d) th e nationalit y o f th e person ; 1 0 5 and 

(e) th e exten t t o whic h enforcemen t b y actio n o f eithe r Stat e ca n reasonabl y b e 
expected t o achiev e complianc e wit h th e rul e prescribe d b y tha t State . 

89. Sectio n 4 0 essentiall y advocate s a  governmen t interes t analysi s o r conflic t o f law s 
approach. Th e ai m i s t o fin d th e "prope r law" , b y balancin g th e interest s o f th e partie s 
and involve d States , an d thereb y "d o justice" . America n court s hav e sometime s relie d upo n 
section 4 0 i n resolvin g conflict s o f jurisdictions . I n SE C v  Banc a Dell a Svizzer a Italian a 
106 a  Swis s bank , operatin g i n Ne w Yor k throug h a  subsidiar y corporation , acte d fo r a n 
undisclosed principa l i n th e purchas e an d sal e o f share s o n th e Ne w Yor k Stoc k Exchange . 
The America n SE C allege d tha t ther e wa s a  "stron g probability " tha t th e purchaser s o f th e 
shares wer e engage d i n inside r dealing . A  cour t orde r directin g th e Swis s ban k t o disclos e 
the identit y o f it s principal s an d t o answe r interrogatorie s wa s uphel d b y th e Souther n 
District Cour t o f Ne w York . Milto n Pollac k D . J . considere d tha t sinc e th e Swis s ban k ha d 
acted i n ba d faith , i n tha t i t mad e deliberat e us e o f Swis s non-disclosur e law s t o evad e th e 
American securitie s law s o f inside r trading , disclosur e shoul d b e ordere d wit h sever e 
contempt sanction s i f tha t orde r wa s no t complie d with . Th e judg e note d tha t th e America n 
Government ha d a  vita l nationa l interes t i n th e enforcemen t o f it s securitie s laws , wherea s 
the Swis s Governmen t ha d no t expresse d an y oppositio n t o th e disclosur e order . A t th e 
same tim e th e judg e als o considere d tha t th e remainin g sectio n 4 0 element s wer e tippe d i n 
favour o f th e SE C -  th e Swis s ban k ha d profite d fro m th e transaction ; th e Swis s ban k ha d 
a transnationa l character ; an d th e answerin g o f interrogatorie s woul d tak e plac e i n th e 
United States . I t is , o f course , debatabl e whethe r th e cour t i n th e Banc o Deli a cas e di d 
give adequat e consideratio n t o th e polic y interest s a t issue , a s wel l a s t o th e sensitiv e 
matters o f internationa l relation s an d economi c policy . 107  Eve n i f i t did , i t seem s tha t 
section 4 0 doe s no t necessaril y eliminat e conflict s o f jurisdictio n becaus e i t doe s no t assur e 
that th e court s o f tw o State s will  reac h th e sam e resul t i n applyin g th e provision . Fo r 
example, a  Swis s cour t ma y hav e considere d tha t th e secrec y o f commercia l transaction s i s 
fundamental t o th e integrit y an d succes s o f Swis s financia l institution s an d tha t thi s facto r 
overrides an y America n interest . I t i s thu s submitte d tha t althoug h sectio n 4 0 provide s a 
more flexibl e position , th e proble m o f conflict s o f jurisdictio n ca n b e bes t solve d b y relyin g 
on internationa l negotiation s an d agreements , whic h precisel y se t limit s o n th e exercis e o f 
overlapping jurisdictions . 

International Judicia l Assistanc e 

9 0 . I n mos t state s th e relevan t authorities , whethe r executive , judicia l o r legislative , d o 
not hav e authorit y beyon d thei r territoria l jurisdiction . Thi s limitatio n o n jurisdictio n i s 
evident a t bot h th e legislativ e an d enforcemen t levels . I n general , nationa l law s hav e n o 
application t o conduc t tha t take s plac e entirel y outsid e th e territor y o f th e nationa l State . 
Similarly, th e powe r t o conduc t investigations , t o collec t evidence , t o "arrest " criminal s an d 
to seiz e th e "fruits " o f thei r crime s beyon d th e nationa l territor y i s extremel y limited . 
Another restrictio n i s tha t th e performanc e o f officia l act s b y externa l regulator y agencie s 
in anothe r Stat e wil l b e considere d a n infringemen t o f nationa l sovereignty , 108  eve n i f th e 
external State ' s law s explicitl y allo w suc h action . 

91. Th e mos t importan t metho d o f removin g suc h restriction s i s internationa l judicia l 
assistance. Th e phras e "internationa l judicia l assistance " describe s a  serie s o f device s b y 
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which State s co-operat e i n th e enforcemen t o f law . I t i s a  genera l ter m whic h include s bu t 
is wide r tha n internationa l lega l assistance . Internationa l lega l assistanc e mean s tha t a 
requested Stat e support s th e enforcemen t o f law s o f a n externa l Stat e b y carryin g ou t 
enquiries o r takin g procedura l step s o n it s ow n territor y an d passin g o n th e result s fo r a 
specific proceeding . Internationa l judicia l assistanc e i s distinc t fro m internationa l lega l 
assistance becaus e i t als o entail s extra-lega l co-operativ e link s betwee n States . Th e 
collection an d disseminatio n o f intelligence , th e targetin g o f criminal s an d informa l 
investigations ar e example s o f internationa l judicia l assistance , wher e lega l procedure s ar e 
not involved . Internationa l judicia l assistanc e i s therefor e wide r an d les s constraine d b y 
legal process . Internationa l judicia l assistanc e ca n tak e plac e merel y a s a  resul t o f 
administrative fia t b y th e executiv e ar m o f government . 

92. Internationa l judicia l assistanc e i s usuall y grante d t o externa l authoritie s o n th e basi s o f 
comity, declaration s o f reciprocity , bilatera l treatie s o r multilatera l conventions . Co -
operation i s base d o n mutua l trus t an d commo n interest . Diplomati c an d politica l 
considerations ar e crucial . Wher e a  Stat e ha s considerabl e economi c o r militar y influenc e i n 
another Stat e th e latte r ma y b e oblige d t o giv e th e requisit e assistance . I t i s no t unknow n 
for State s t o unilaterall y tak e th e jurisdictio n o f anothe r country . 1 0 9 Som e States , 
noticeably th e Unite d States , 110  wil l provid e internationa l judicia l assistanc e t o externa l 
courts an d agencie s despit e th e lac k o f a  reciproca l actio n b y th e externa l authority . Al l 
these factor s sugges t tha t internationa l judicia l assistanc e shoul d b e viewe d no t onl y i n it s 
legal contex t bu t als o i n it s politica l an d socia l dimensions . 

93. Havin g regar d t o th e histor y an d lega l tradition s o f Commonwealt h countrie s i t ma y 
again b e helpfu l t o focu s attentio n o n th e positio n i n England . I n th e Unite d Kingdo m littl e 
attention ha s bee n give n t o internationa l judicia l assistance . Thi s ma y b e explaine d b y a 
number o f considerations . Whe n th e Unite d Kingdo m ha d a n Empir e judicia l assistanc e 
between th e "mother " countr y an d it s colonie s an d dependen t State s wa s largel y unnecessary . 
The Unite d Kingdo m ha d authorit y t o pas s legislatio n wit h respec t t o it s colonie s an d 
overseas possession s whic h wer e no t sovereig n States . It s Imperia l jurisdictio n embrace d a 
wide rang e o f matter s includin g extradition . Fo r example , th e Fugitiv e Offender s Ac t 187 1 
dealt with , inte r alia , person s accuse d o f crime s an d escapin g fro m th e colonie s t o th e 
United Kingdom . Also , sectio n 5  o f th e Extraditio n Ac t 1873 , whic h provide d fo r th e 
interrogation o f witnesse s o n behal f o f foreig n territories , wa s applicabl e i n almos t al l 
territories whic h wer e subjec t t o Britis h rule . I n certai n crime s th e Unite d Kingdo m passe d 
legislation extendin g th e jurisdictio n o f it s colonia l courts . Fo r example , th e Slav e Trad e 
(East Africa n Courts ) Ac t 187 4 conferre d jurisdictio n o n Eas t Africa n court s i n regar d t o 
slave vessels , slaves , good s an d effects . Furthermore , wit h essentiall y th e sam e civi l 
service, informa l method s o f co-operatio n includin g th e transmissio n o f intelligenc e wer e 
easily attained . 

94. Wit h th e developmen t o f th e Commonwealt h o f Nation s an d th e creatio n o f independen t 
sovereign States , it wa s n o longe r possibl e o r appropriat e t o enac t imperia l legislatio n o r 
unduly rel y upo n th e forme r method s o f co-operation . 111 

95. Differen t consideration s inhibite d th e Britis h Governmen t fro m grantin g judicia l 
assistance i n crimina l matter s t o Civi l La w jurisdictions . Thes e State s ha d a  fundamentall y 
different syste m o f crimina l justice , whic h wa s treate d wit h distrus t an d suspicion . Ther e 
was als o th e proble m o f determinin g o n wha t lega l basi s th e authoritie s i n th e Unite d 
Kingdom coul d b e oblige d t o affor d assistanc e whe n th e individua l concerne d ha d committe d 
no offenc e agains t th e la w o f England . Thes e concern s wer e t o som e exten t se t asid e whe n 
the Unite d Kingdo m entere d int o extraditio n treatie s wit h foreig n State s an d enacte d th e 
Extradition Ac t 1870 . However , outsid e th e ambi t o f extraditio n la w an d practice , th e 
United Kingdo m ha s faile d t o provid e an y comprehensiv e measur e o f internationa l judicia l 
assistance. 

96. A  numbe r o f recen t development s hav e brough t int o questio n th e traditiona l Britis h 
approach. A s ha s alread y bee n pointe d out . th e natur e o f internationa l crim e ha s 
dramatically altere d i n th e pas t fift y years . 112  The  eas e of  communicatio n an d relativ e 
freedom o f movemen t ha d le d t o a  growt h o f crime s i n whic h element s ma y b e committe d 
in mor e tha n on e State . Th e tendenc y fo r criminal s t o us e internationa l boundarie s a s a 
means o f escapin g justic e ha s exacerbate d th e difficultie s o f la w enforcement . Thi s ha s 
been compounde d b y th e revolutio n i n informatio n an d communication s technology . 

292 



A Investigation s 

(i) Informa l Investigation s 

97. Informa l co-operatio n betwee n la w enforcemen t authoritie s an d i n particula r individua l 
officers i s a  crucia l elemen t i n combattin g internationa l crime . Th e exten t o f informa l co -
operation i s impossibl e t o assess , althoug h ther e ca n b e n o doub t tha t i t doe s occu r a t al l 
levels an d i s probabl y th e mos t importan t practica l consideratio n i n th e figh t agains t 
international crime . A  fe w Commonwealt h countrie s statio n polic e officer s oversea s a s 
liaison officer s attache d t o thei r diplomati c mission s deliberatel y t o foste r thi s for m o f co -
operation. A  goo d exampl e o f thi s ar e th e 6 1 liaiso n officer s o f th e Roya l Canadia n 
Mounted Polic e statione d i n 3 1 differen t countries . O f course , countrie s i n clos e geographi c 
proximity invariabl y develo p clos e informa l workin g relationship s a t a n operationa l polic e 
level. Obviou s example s o f thi s i n th e Commonwealt h woul d b e Singapor e an d Malaysi a an d 
certain Africa n countries . I n a  limite d numbe r o f case s thes e informa l relationship s ar e 
given officia l o r legislativ e backing . 

98. Th e promotio n o f informa l co-operatio n betwee n judicia l an d polic e authoritie s wa s 
recognised a s a n importan t facto r b y th e Commonwealt h La w Minister s a t thei r las t meetin g 
in Barbado s i n Ma y 1980 . I n th e contex t o f internationa l commercia l crime , Commonwealt h 
Law Minister s endorse d th e proposa l tha t a  Commonwealt h Frau d Liaiso n Schem e b e 
established t o inte r ali a facilitat e an d foste r suc h co-operation . Thi s i s recognise d i n th e 
terms o f referenc e o f th e Commonwealt h Frau d Office r wh o wa s appointe d i n Novembe r 198 1 
by th e Commonwealt h Secretary-Genera l a s a  resul t o f th e Ministers ' initiative . 

99. T o a  certai n exten t th e existenc e o f suc h organisation s a s ICPO-Interpo l an d th e 
Customs Co-operatio n Counci l tende d t o institutionalis e th e informa l networ k whic h existe d 
before thei r creation . Althoug h thi s proces s i s probabl y inevitabl e an d ha s man y advantages , 
the importanc e o f informa l co-operation , invariabl y develope d o n th e basi s o f a  persona l 
relationship, shoul d no t b e underestimated . Direc t informa l contac t betwee n officer s ca n 
and ofte n doe s resul t i n th e takin g o f actio n whic h woul d b e impossibl e i f th e forma l an d 
institutionalised procedure s ha d bee n followed . O f course , i n man y case s thes e mor e forma l 
procedures ma y late r b e gon e throug h t o cove r th e earlie r informa l contact . 

100. I n s o fa r a s informa l co-operatio n mus t i n th e vas t majorit y o f case s involv e eithe r a 
common interes t betwee n th e relevan t officer s o r a  persona l relationshi p i t i s naturall y 
limited i n it s scope . Polic e officer s ar e wisel y reluctan t t o disclos e sensitiv e informatio n t o 
persons the y d o no t kno w an d trust . Case s hav e occurre d wher e informatio n ha s bee n 
passed o n t o officer s wh o hav e eithe r abuse d i t o r mishandle d i t . I t mus t als o b e admitte d 
that som e polic e agencie s ar e b y natur e undul y secretiv e an d suspiciou s o f othe r authorities , 
both domesti c an d foreign . Furthermore , a s i n al l walk s o f lif e som e la w enforcemen t 
officers ar e jus t unco-operativ e an d narro w minded . 

101. Certainl y th e mor e tha t ca n b e don e t o broade n polic e officers ' perspective s an d allo w 
them t o develo p contact s a t th e internationa l leve l th e bette r fo r everyone . Th e temporar y 
secondment o f officer s t o th e Genera l Secretaria t o f ICPO-Interpo l provide s a  usefu l 
mechanism, bu t on e tha t i s no t take n ful l advantag e o f b y mos t Commonwealt h 
countries.113 Th e developmen t o f regiona l contac t group s an d th e convenin g o f regiona l 
meetings obviousl y facilitate s thi s sor t o f contac t an d mus t b e commende d o n thi s basis . 
An interestin g developmen t i n thi s regar d i s th e institutio n o f annua l meeting s o f Caribbea n 
Police Chiefs . 

102. T o a  ver y rea l exten t th e reluctanc e o f polic e agencie s t o provid e effectiv e co -
operation, o n an y lawfu l basis , t o official s fro m anothe r jurisdictio n result s i n a  viciou s 
circle. Apar t fro m creatin g mistrus t an d fosterin g a  generall y unco-operativ e attitude , i t 
prevents it s ow n officer s gainin g a n internationa l perspectiv e an d establishin g effectiv e 
working contact s i n tha t othe r jurisdiction . I t i s unfortunat e tha t man y senio r officer s d o 
not tak e a  longe r ter m vie w an d se e th e provisio n o f assistanc e i n suc h case s a s a n 
economic investmen t o f thei r admittedl y limite d an d stretche d resources . Th e la w 
enforcement authoritie s o f certai n developin g countrie s canno t properl y b e criticise d fo r lac k 
of zea l i n respondin g t o request s fro m ICPO-Interpo l an d othe r agencie s whe n the y 
themselves ar e treate d wit h suspicio n an d eve n derision . Th e attitud e unfortunatel y take n 
by som e polic e officers , particularl y i n th e mor e develope d jurisdictions , i s tha t request s 
from an d t o thes e countrie s ar e merel y a n excus e fo r tryin g t o persuad e thei r ow n 
government o f th e nee d fo r a  foreig n trip . 

103. Man y countrie s wil l no t co-operat e wit h a  foreig n authorit y unles s th e allege d offenc e 
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satisfies th e principle s o f doubl e criminalit y and/o r reciprocity . 114  Doubl e criminalit y 
requires tha t th e offenc e i s punishabl e i n bot h th e requestin g an d th e requeste d States . 
Reciprocity mean s tha t assistanc e i s onl y give n i f th e requestin g countr y woul d gran t th e 
same o r simila r assistanc e i f th e position s wer e reversed . Som e State s als o insis t o n a 
minimum standar d o f seriousnes s o f th e offence . A  repor t prepare d b y th e Genera l 
Secretariat o f ICPO-Interpo l 115  ha s conclude d tha t man y countrie s wil l no t provid e 
assistance t o a  foreig n investigatio n i n relatio n t o certai n economi c crimes , suc h a s 
securities an d commoditie s manipulation , ta x evasio n an d exchang e contro l offences . I t i s 
thus crucia l fo r a  la w enforcemen t agenc y t o fin d ou t th e relevan t foreig n la w earl y i n th e 
investigation, s o tha t attempt s a t forgin g co-operatio n ar e neithe r futil e no r unnecessaril y 
costly. 

104. Th e constitutiona l propriet y o f conductin g informa l investigation s o n behal f o f externa l 
authorities mus t als o b e kep t i n mind . Th e essentia l object s o f a  polic e investigatio n ar e 
the preventio n o f crim e an d th e detectio n o f an d punishmen t o f criminals . Thes e object s 
necessarily defin e th e ambi t o f th e police' s functions , bu t th e polic e enjo y considerabl e 
discretion i n fulfillin g thei r duties . Ther e are , however , limits . I n Attorney-Genera l fo r 
Hong Kon g v  Ocea n Timbe r Transportatio n Ltd . 116  i t wa s hel d tha t th e privileg e o f 
investigating a  compan y pursuan t t o a  searc h warran t woul d b e abuse d i f th e polic e disclose d 
the conten t o f corporat e document s t o a n externa l agency , withou t th e consen t o f th e 
company. It  i s submitte d tha t i f th e corporat e informatio n wa s collecte d withou t resortin g 
to an y lega l proces s th e resul t ma y hav e bee n different . Ther e i s a  lac k o f Englis h 
authority a s t o th e propriet y o r otherwis e o f transmittin g intelligenc e o r informatio n 
collected b y th e police . Moreover , wit h th e exceptio n o f involuntar y statements , 117  al l 
evidence whethe r i t i s obtaine d b y illega l o r unfai r mean s i s admissibl e i n cour t subjec t t o 
the judge' s discretion . Fo r example , ther e hav e bee n a  numbe r o f case s i n whic h th e 
courts hav e admitte d evidenc e obtaine d b y surreptitiou s surveillance . 118 

(ii) Forma l Investigation s 

105. Forma l investigation s involvin g internationa l element s presen t specia l problems . Fo r 
example i n th e Unite d Kingdo m althoug h a  Departmen t o f Trad e inspecto r appointe d unde r 
section 16 5 o f th e Companie s Ac t 194 8 enjoy s significan t investigator y powers , thes e d o no t 
extend beyon d th e territoria l jurisdictio n o f th e Unite d Kingdom . H e ha s n o lega l mean s o f 
administering oath s t o th e director s o f Unite d Kingdo m registere d companie s wh o ar e i n 
foreign States , o r t o collec t evidenc e overseas . A  numbe r o f Departmen t o f Trad e 
inspectors' report s 119  hav e highlighte d th e difficultie s i n conductin g effectiv e investigation s 
in circumstance s wher e th e principa l participant s fle e th e jurisdiction , takin g document s an d 
other evidenc e wit h them . Thes e obstacle s t o th e investigator y proces s ar e aggravate d whe n 
foreign la w enforcemen t agencie s o r self-regulator y authoritie s 120  provid e n o o r meagr e 
assistance o r co-operation . 

106. I t i s virtuall y unknow n fo r a  la w enforcemen t agenc y o r authorit y t o b e give n power s 
of inspectio n othe r tha n thos e unde r th e legislatio n o f it s State . However, a  numbe r o f 
recent development s hav e suggeste d th e possibilit y tha t on e Stat e ma y empowe r th e official s 
of anothe r Stat e t o conduc t investigation s o n it s behalf . I n 198 0 i t wa s suggeste d t o th e 
Commonwealth La w Ministers ' Meetin g 121  tha t i n appropriat e circumstance s th e sam e 
inspectors ma y b e appointe d unde r th e relevan t provision s i n th e Companie s Act s o f othe r 
Commonwealth jurisdictions . Thi s would , i n effect , enabl e inspector s t o conduc t a n 
international investigation . Similarly , i n 198 2 th e Ne w Zealan d Governmen t appointe d th e 
Australian Government' s Roya l Commissio n o n Dru g Traffickin g a s a  Commissio n o f Inquir y 
in Ne w Zealand . 1 2 2 Thi s almos t unprecedente d actio n empowere d th e Australia n authorit y 
to hea r evidenc e i n Ne w Zealand , an d t o compe l Ne w Zealan d residents , believe d t o hav e 
knowledge o f certai n dru g syndicates , t o appea r a s witnesse s befor e th e Roya l Commission . 
Naturally, th e Commissio n woul d b e require d t o compl y "i n ever y respect " wit h Ne w 
Zealand's statut e an d cas e law . 

107. Th e Repor t submitte d t o th e 198 0 Commonwealt h La w Ministers ' Meetin g o n th e 
development o f co-operatio n i n commercia l crim e enforcemen t als o dre w attentio n t o th e 
practical advantage s i n differen t countrie s wit h interest s i n a  particula r matte r poolin g thei r 
investigatory resource s an d sharin g th e informatio n obtained . Thi s ha s alread y occurre d t o a 
limited exten t i n th e Commonwealt h i n a  fe w case s involvin g illici t traffickin g i n narcotic s 
and i n tw o case s involvin g th e collaps e o f businesse s wit h activitie s i n a  numbe r o f 
countries. 
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B. Evidenc e 

108. Th e collectio n o f evidenc e fo r eithe r civi l o r crimina l proceeding s present s specia l lega l 
and practica l problem s i n case s wher e suc h evidenc e i s locate d i n a  foreig n jurisdiction . 
Firstly, ther e i s th e proble m whethe r th e foreig n Stat e wil l permi t evidenc e t o b e take n i n 
its territor y b y th e metho d propose d b y th e partie s o r authorities . Secondly , ther e ma y b e 
limits impose d b y th e la w o f a  Stat e o n th e natur e an d exten t o f evidenc e tha t ma y b e 
requested. Thirdly , ther e i s th e difficult y o f compellin g a n oversea s witnes s t o giv e 
evidence i n ai d o f domesti c proceedings . Fourthly , th e court s o f a  requestin g Stat e ma y 
be reluctan t t o admi t evidenc e obtaine d i n a  foreig n jurisdiction , particularl y i n crimina l 
cases. Fifthly , th e cost s involve d i n searching , collectin g an d translatin g foreig n evidenc e 
may dete r a  la w enforcemen t agenc y o r a  civi l litigan t fro m pursuin g th e matter . 

(i) Voluntar y Procedure s 
109. Obtainin g evidenc e locate d i n a  foreig n jurisdictio n create s acut e problem s whic h ar e 
not foun d i n wholl y domesti c cases . Man y States , primaril y thos e withi n th e civi l la w 
tradition, vie w th e takin g o f eve n voluntar y testimon y b y person s othe r tha n thei r ow n 
officials a s a n infringemen t o f thei r territoria l sovereignty . Th e civi l la w system' s vie w i s 
best understoo d b y referenc e t o it s dependenc e o n it s judicia l officers , an d no t th e partie s 
themselves, t o carr y ou t al l procedura l act s includin g th e takin g o f depositions . O f course , 
where ther e i s a  foreig n prohibitio n o n th e takin g o f testimony , arrangement s ca n b e mad e 
to secur e th e attendanc e a t th e tria l o f partie s an d witnesse s residen t i n a  foreig n country . 
The hig h cost , th e difficultie s o f organisatio n an d persona l inconvenienc e rule s ou t thi s a s a 
practical alternativ e excep t i n th e mos t importan t cases . Moreover , ther e i s n o mean s o f 
forcing a n unwillin g witnes s wh o i s ou t o f jurisdictio n t o atten d th e trial . I t i s clea r fro m 
Stuart v  Baki s Co . 1 2 3 tha t th e attendanc e o f witnesse s canno t b e enforce d excep t b y th e 
writ o f subpeona , an d suc h wri t canno t exten d beyon d territoria l jurisdiction . 

110. I n th e cas e o f th e Unite d Kingdom , i f th e foreig n la w allows , an d th e witnes s i s co -
operative, testimon y ma y b e give n eithe r b y a n out-of-cour t depositio n o r b y commission . 
In R. v Upto n S.T . Leonar d Inhabitant s 124  it  wa s pointe d ou t tha t Englis h court s ar e 
extremely reluctan t t o admi t evidenc e take n ou t o f cour t i n crimina l case s becaus e th e 
reliability an d credibilit y o f a  witness' s testimon y canno t b e directl y challenge d b y cross -
examination. I n particular , th e demeanou r o f th e witness , whic h ma y b e vita l t o th e issu e 
of guilt , woul d no t b e scrutinise d b y a  jury . Thus , a s a  genera l rul e th e Englis h courts , 
unlike thos e o f Scotlan d an d o f mos t othe r countries , will  no t admi t evidenc e i n crimina l 
trials whic h i s no t give n b y a  witnes s attendin g th e tria l i n th e presenc e o f th e accused . I n 
exceptional cases , suc h a s whe n witnesse s ar e dangerousl y ill , th e court s will  sometime s 
admit out-of-cour t depositions . Furthermore , unde r sectio n 2  o f th e Crimina l Justic e Ac t 
1967, a s amende d 125  writte n statement s take n outsid e th e Unite d Kingdo m ma y no w i n 
certain circumstance s b e tendere d a s evidenc e i n crimina l proceedings . However , unde r thi s 
provision i t i s ope n t o an y othe r part y t o objec t t o th e statemen t bein g tendere d an d t o 
insist tha t th e make r o f th e evidenc e b e calle d t o giv e ora l evidence , whic h i s ofte n 
impracticable whe n th e witnes s i s abroad . 

111. Th e earl y authorit y o f R . v  Budge l 1 2 6 state d tha t a t commo n la w th e takin g o f 
evidence befor e a  judg e b y wa y o f commissio n wa s neve r permitte d i n crimina l cases . 
Under sectio n 4  o f th e Evidenc e b y Commissio n Ac t 183 1 (repealed ) th e court s ha d a 
limited powe r t o issu e commission s fo r th e examinatio n o f witnesses , bu t thi s di d no t appl y 
to indictment s 1 2 7 o r felonies . 1 2 8 Moreover , sectio n 3  o f th e Evidenc e b y Commissio n Ac t 
1885, gav e a n Englis h cour t th e powe r t o reques t a  judg e o r cour t i n Indi a o r th e colonie s 
to tak e depositions , an d suc h deposition s wer e admissibl e i n proceeding s i n Englan d t o th e 
same exten t a s i f the y ha d bee n take n befor e a n Englis h judge . Th e 188 5 Ac t provide d a n 
effective mean s o f securin g evidenc e abroa d i n crimina l cases , bu t i t wa s repeale d b y th e 
Evidence (Proceeding s i n Othe r Jurisdictions ) Ac t 1975 . Ther e i s no w n o metho d o f takin g 
the evidenc e of . a  witnes s o n commissio n oversea s i n crimina l cases . A  Directo r o f Publi c 
Prosecutions Workin g Part y Repor t 1 2 9 has  suggeste d tha t thi s provisio n i n th e 188 5 Ac t 
should b e reintroduce d an d extende d t o foreig n a s wel l a s Commonwealt h courts . 
Alternatively, i t i s submitte d tha t sectio n 3 2 o f th e Crimina l Justic e (Scotland ) Ac t 198 0 
should b e applie d t o England . Sectio n 3 2 o f th e 198 0 Ac t provide s fo r th e takin g o f 
evidence o n commission , wher e th e cour t i s satisfie d tha t th e evidenc e i s necessar y fo r th e 
proper adjudicatio n o f th e trial , an d ther e woul d b e n o unfairnes s t o th e accuse d i n suc h a 
case. I n th e absenc e o f a  statutor y provisio n authorisin g th e takin g an d receip t o f evidenc e 
by commission , relevan t an d probativ e evidenc e ma y no t b e availabl e i n a  crimina l trial . 

112. I n contras t t o crimina l proceedings , th e court ' s powe r t o tak e an d admi t foreig n 
evidence i n civi l case s i s wider . Formerly , evidenc e wa s take n b y orderin g a  wri t o f 
commission t o issu e i n th e Queen' s name , 130  but this  practic e ha s bee n supersede d b y 
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-other an d mor e convenien t methods . Unde r th e Rule s o f th e Suprem e Cour t 1 3 1 a n order 
for th e examinatio n o f witnesse s bot h i n an d ou t o f jurisdictio n ma y b e issued , wher e i t 
appears necessar y fo r th e purpose s o f justice . 1 3 2 Th e orde r ma y tak e on e o f thre e 
different forms . 1 3 3 Firstly , th e Hig h Cour t i s empowere d t o appoin t a  specia l examine r t o 
take evidenc e i n a  foreig n jurisdiction , provide d tha t thi s i s allowe d b y th e foreig n 
government.134 Secondly , a  Britis h consula r officia l ma y b e appointe d t o ac t a s a  specia l 
examiner i n a  foreig n Stat e wher e ther e i s a  Civi l Procedur e Conventio n betwee n th e Unite d 
Kingdom an d tha t State , 1 3 5 o r i f ther e i s n o suc h conventio n wit h th e consen t o f th e 
Secretary o f S t a t e . 1 3 6 Thirdly , letter s o f reques t 1 3 7 ma y b e issue d t o th e judicia l 
authorities o f a  countr y i n whic h evidenc e i s required . 

113. Th e appointmen t o f a n examine r i s i n th e "highes t degree " a  matte r o f discretio n fo r 
the court . 138  Befor e issuin g a n orde r fo r th e examinatio n o f a  witnes s abroad , th e cour t 
must b e satisfie d tha t th e witnes s ca n giv e relevan t an d materia l evidence , 1 3 9 tha t th e 
witness canno t convenientl y b e brough t t o England , 140  an d tha t th e reques t i s bon a 
fide 141 . Furthermore , i t i s wel l establishe d b y th e decision s i n Berde n v  Greenwoo d 
1 4 2 an d R e Boyse , Crofto n v  Crofto n 1 4 3 tha t a n orde r wil l no t b e mad e wher e i t i s 
essential tha t th e witnes s shoul d b e cross-examine d a t th e trial . Th e cour t ma y als o refus e 
to gran t a n orde r wher e th e cost s o f executin g th e applicatio n ar e prohibitive . 144 

114 Th e appointmen t o f a n examine r i s no t availabl e i n al l countries . Fo r example , i n 
Switzerland a  specia l examine r wh o exercie s hi s function s coul d b e charge d wit h economi c 
espionage. 145  I n suc h case s i t i s necessar y t o rel y o n th e letter s o f reques t procedure . 
This i s a  compulsor y metho d o f obtainin g evidence , an d wil l b e discusse d i n th e nex t 
section. Finally , althoug h th e us e o f examiner s provide s a n appropriat e metho d o f takin g 
evidence abroa d i n accordanc e wit h Englis h procedure , 146  it s mai n disadvantag e i s that , 
except i n a  fe w countries , th e witnes s canno t b e compelle d t o atten d a n examination . 

115. Th e voluntar y obtainin g o f evidenc e i n th e Unite d Kingdo m fo r us e abroa d i s governe d 
by th e Consula r Relation s Ac t 1968 . 147  Sectio n 10(1)(a ) o f th e 196 8 Ac t provide s that : 

"A diplomati c agen t o r consula r officia l o f an y stat e may , i f authorise d t o d o s o unde r 
the law s o f tha t s tate , administe r oaths , tak e affidavit s an d d o notaria l act s require d 
by a  perso n fo r us e i n tha t stat e o r unde r th e law s thereof. " 

116 Thi s provisio n impose s minimu m judicia l obstacle s i n obtainin g evidenc e locate d i n th e 
United Kingdom . It  i s principall y use d i n civi l cases , bu t i t i s no t know n ho w extensivel y 
since i n suc h matter s th e foreig n missio n act s withou t referenc e t o th e Unite d Kingdo m 
authorities. Ther e is , however , n o powe r t o compe l a  witnes s t o atten d befor e a  consul . 

(ii) Compulsor y Procedure s 

117 I n case s wher e a  witnes s ou t o f jurisdictio n refuse s t o voluntee r informatio n o r wher e 
the relevan t foreig n la w prohibit s o r limit s th e us e o f th e depositio n o r commissio n 
procedures, i t i s necessar y t o enlis t th e assistanc e o f th e foreig n lega l authoritie s i n orde r 
to obtai n an d secur e th e require d evidence . Th e customar y metho d o f obtainin g th e 
assistance o f foreig n authoritie s i s b y mean s o f a  lette r o f reques t (letter s rogatory) . 
Letters rogator y ar e a  forma l reques t fro m on e countr y t o anothe r requestin g tha t th e latte r 
country perfor m som e judicia l act . Thi s procedur e i s availabl e i n civi l an d sometime s i n 
criminal cases , an d i s use d b y bot h government s an d privat e parties . 

118 A  countr y ma y honou r a  reques t fo r judicia l assistanc e o n th e basi s o f comit y o r 
pursuant t o a  treat y obligation . Th e commo n la w an d civi l la w system s hav e markedl y 
different view s o n comit y an d th e procedure s fo r observin g letter s o f request . I n Commo n 
Law State s th e letter s rogator y procedur e i s primaril y intende d t o assis t partie s wh o hav e 
difficulties i n obtainin g relevan t evidence . I n Civi l La w State s thi s procedur e i s use d fo r 
investigations int o case s whic h hav e no t ye t com e int o court . 

119. Ye t agai n w e ma y perhap s b e forgive n fo r concentratin g o n th e relevan t la w an d 
practice i n th e Unite d Kingdo m an d mor e particularl y i n England , give n th e specia l Civi l 
Law consideration s i n Scotland . A  numbe r o f Commonwealt h jurisdiction s hav e i n thei r law s 
provisions simila r t o tha t o f sectio n 1 3 o f th e Evidenc e Ac t o f Seychelles . Thi s sectio n 
states "excep t wher e i t i s otherwis e provide d b y specia l law s no w i n forc e i n Seychelle s o r 
hereafter enacted , th e Englis h Law s o f evidenc e fo r th e tim e bein g shal l prevai l ." 1 4 8 

120. I n th e Unite d Kingdo m letter s o f reques t ar e execute d eithe r throug h administrativ e 
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assistance give n b y th e police , o r b y virtu e o f th e relevan t statutor y provision s no w i n 
force. Th e firs t statutor y provisio n i s sectio n 5  o f th e Extraditio n Ac t 187 3 whic h i n 
practice govern s th e forma l takin g o f evidenc e i n Englan d an d Wale s fo r th e purpos e o f 
criminal proceeding s i n a  foreig n country . Th e secon d provisio n i s sectio n 5  o f th e Evidenc e 
(Proceedings i n Othe r Jurisdictions ) Ac t 197 5 whic h allow s th e takin g o f evidenc e fo r 
foreign an d Commonwealt h crimina l proceedings , an d sectio n 2  o f th e 197 5 Ac t whic h 
applies t o evidenc e requeste d i n foreig n civi l cases . 

121. Unde r sectio n 12 4 o f th e Extraditio n Ac t 187 0 a  foreig n diploma t o r consu l coul d appl y 
directly t o a  judg e o f th e Hig h Court , wh o wa s empowere d t o orde r th e takin g o f evidenc e 
for th e purpose s o f a  foreig n crimina l proceedings . Thi s procedur e wa s cumbersom e 149  an d 
expensive, an d wa s replace d b y a  simpler , summar y procedur e i n sectio n 5  o f th e 
Extradition Ac t 1873 . Sectio n 5  o f th e 187 3 Ac t provide s tha t th e Secretar y o f Stat e may 
issue a n orde r requirin g a  magistrat e o r a  justic e o f th e peac e t o tak e evidenc e 1 5 0 fo r the 
purpose o f "an y crimina l matter " pendin g i n an y cour t o r tribuna l o f a  foreig n State . Ther e 
is n o cas e la w o n sectio n 5  o f th e 187 3 Act . In  practic e th e scop e o f sectio n 5  i s give n a 
broad interpretatio n b y th e Britis h Government . 151  It  i s considere d tha t th e sectio n 5 
procedure extend s t o an y foreig n State , including thos e countrie s i n whic h ther e i s n o 
extradition arrangemen t unde r sectio n 2  o f th e Extraditio n Ac t 1870 . Th e procedur e thu s 
falls outsid e th e extraditio n machiner y pe r se . I t doe s not , however , appl y t o 
Commonwealth countries . Furthermore , i t i s availabl e i n respec t o f "an y crimina l matter" , 
which i s interprete d a s no t limite d t o extraditio n crime s withi n th e meanin g o f th e 
Extradition Acts . No r i s i t necessar y fo r th e matte r t o b e crimina l i n th e Unite d Kingdo m 
it i s sufficien t fo r i t t o b e crimina l i n th e la w o f th e requestin g State , 

122. A n importan t limitatio n o n sectio n 5  i s tha t i t canno t b e use d i n respec t o f a  crimina l 
matter o f a  "politica l character" . Thi s mean s tha t th e procedur e canno t b e use d fo r 
preliminary enquiries . I t i s necessar y tha t ther e b e a  precisel y establishe d offence , a 
clearly define d an d name d suspect , an d specifi c evidenc e implicatin g tha t suspec t s o tha t h e 
has a  cas e t o answer . 152  The  sectio n 5  procedur e i s therefor e no t helpfu l i n gatherin g 
intelligence concernin g th e associate s o f suspecte d criminal s o r crimina l activitie s i n general . 
On th e othe r hand , b y virtu e o f sectio n l (3) (d ) o f th e Supressio n o f Terroris m Ac t 1978 , 
the "politica l crime " exceptio n i s no t availabl e unde r sectio n 5  o f th e 187 3 Ac t i n case s 
which originat e i n a  Stat e whic h i s a  part y t o th e Europea n Conventio n o n th e Suppressio n 
of Terroris m an d i n offence s covere d b y th e 197 8 Act . 

123. Sectio n 5  i s mos t frequentl y used  i n seriou s case s particularl y wher e evidenc e i s 
requested fro m a n accuse d person . I n thes e circumstance s i t i s considere d tha t a  judicia l 
proceeding i s necessar y t o safeguar d th e interest s o f th e accused . However , a n accuse d 
person canno t b e oblige d t o giv e evidenc e i n a  cour t eve n unde r a  sectio n 5  orde r an d a 
witness canno t b e require d t o answe r a  questio n wher e th e answe r woul d incriminat e him . 
Therefore, sectio n 5  i s a  compulsor y proceedin g o f a  limite d natur e becaus e i t doe s no t 
derogate fro m th e commo n la w privileges . 

124. Tha t sectio n 5  i s no t intende d t o provid e a n eas y an d quic k mean s o f transmittin g 
information t o foreig n authoritie s i s indicate d b y th e curren t practic e i n processin g foreig n 
requests. Almos t al l request s b y foreig n court s i n relatio n t o crimina l matter s ar e passe d 
through diplomati c channel s t o th e Hom e Offic e 153  wher e actio n unde r sectio n 5  i s 
considered. Th e approac h take n b y th e Hom e Offic e i s flexible . Wher e th e cas e concerne d 
is no t serious , o r th e evidenc e requeste d no t o f unusua l significanc e an d th e requestin g cour t 
does no t specif y tha t evidenc e o n oat h i s needed , i t ma y b e decide d no t t o issu e a  sectio n 5 
order fo r th e evidenc e t o b e take n formall y befor e a  magistrate . Instead , th e polic e wil l 
be aske d t o tak e th e evidenc e b y wa y o f writte n statement . Thi s i s no t a  compulsor y 
proceeding becaus e n o on e i s oblige d t o answe r polic e questions . I t is , however , th e mor e 
usual metho d o f executin g foreig n requests . Fo r example , i n 1980 , 13 5 case s wer e deal t 
with i n thi s way , wherea s onl y 2 5 order s wer e issue d unde r sectio n 5 . 

125. Th e takin g o f evidenc e i n civi l an d commercia l matter s fo r us e i n foreig n court s wa s 
previously governe d b y th e Foreig n Tribunal s Evidenc e Ac t 1856 . Th e 185 6 Ac t enable d th e 
United Kingdo m t o compl y wit h it s obligation s unde r th e numerou s bilatera l civi l la w 
conventions 154  whic h i t ha d conclude d wit h foreig n States . Th e 185 6 Ac t wa s repeale d an d 
replaced b y th e Evidenc e (Proceeding s i n Othe r Jurisdictions ) Ac t 1975 , whic h give s effec t 
to th e Hagu e Conventio n o n th e Takin g o f Evidenc e Abroa d i n Civi l o r Commercia l Matters , 
1970. 155 

126. Th e 197 5 Ac t 1 5 6 doe s not  simpl y appl y t o th e Hagu e Convention , bu t introduce s ne w 
enabling provision s fo r takin g evidenc e whic h i s require d i n foreig n proceedings . Unlik e th e 
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Hague Convention , th e 197 5 Ac t applie s t o countrie s whic h hav e no t ratifie d th e 
Convention, an d applie s no t onl y t o civi l proceedings , whic h ar e ei the r pendin g o r i n 
contempla t ion , 157  bu t als o t o crimina l proceeding s whic h hav e bee n ins t i tu ted . 158  Unde r 
sections 1(a ) an d 5 ( 1 ) ( a ) o f th e 197 5 A c t , request s fo r assistanc e ma y emana t e onl y b y o r 
on behal f o f a  foreig n cour t o r t r ibunal . Th e 197 5 Ac t applie s t o foreig n court s o f la w an d 
administrat ive tribunal s o r agencies , suc h a s th e America n Securitie s Exchang e Commissio n 
and th e Commodit y Futur e Tradin g Commission . However , i n star k contras t t o th e Unite d 
S t a t e s , 159  th e Hous e o f Lord s ha s decide d i n Ri o Tint o Zin c Corporatio n v  Westinghous e 
Elect r ic Corporatio n 160  tha t th e 197 5 Ac t canno t b e used , directl y o r indirect ly , fo r th e 
purposes o f crimina l investigator y proceedings . I t i s submitte d tha t th e requiremen t tha t 
criminal proceeding s b e inst i tute d mean s tha t request s fo r judicia l assistanc e b y gran d jurie s 
in th e Unite d S t a t e s , o r b y investigator y magis t ra te s o n th e Cont inent , o r foreig n 
Commissions o f Inquir y woul d b e refuse d b y Englis h cou r t s . Thu s th e 197 5 procedur e wil l 
not provid e judicia l assistanc e i n th e earl y stage s o f a  crimina l invest igat ion . 

127. I n dealin g wit h a  reques t fo r evidenc e fro m a  foreig n cour t , th e court s i n th e Unite d 
Kingdom ar e guide d b y a  numbe r o f principles . Th e cour t mus t firs t decid e whethe r i t ha s 
jurisdiction t o mak e a n orde r and , secondly , whethe r i t ough t t o exercis e it s discretio n i n 
making o r refusin g a n order . Unde r sectio n 1  o f th e 197 5 Ac t th e cour t ha s jurisdictio n i n 
civil case s wher e th e requestin g cour t exercise s jurisdictio n i n an y othe r par t o f th e Unite d 
Kingdom o r i n a  countr y o r te r r i tor y outsid e th e Unite d Kingdom . Unde r Sectio n 5  o f th e 
1975 Ac t th e cour t ha s jurisdictio n i n a  crimina l cas e wher e th e requestin g cour t i s 
exercising jurisdictio n i n a  countr y o r te r r i tor y outsid e th e Unite d Kingdom . 161  An  importan t 
question i s whethe r a  cour t i n th e Unite d Kingdo m ha s jurisdictio n whe n a  foreig n requestin g 
court ha s improperl y assume d jurisdictio n ove r th e subjec t ma t t e r o r ove r a n individua l o r 
corporat ion. Fo r example , i f a n America n cour t exercise d jurisdictio n i n a  transnationa l 
securi t ies frau d i n violatio n o f th e accepte d principle s o f jurisdictio n i n internationa l law , 
must th e reques t fo r informatio n b e refuse d b y th e Unite d Kingdo m court ? Unde r sectio n 4 
of th e Protect io n o f Tradin g Interest s Ac t 198 0 a  cour t i n th e Unite d Kingdo m i s prohibite d 
from makin g a n orde r unde r sectio n 2  o f th e 197 5 Ac t fo r givin g effec t t o a  reques t issue d 
by o r o n behal f o f a  cour t o r tribuna l o f a n oversea s countr y i f i t i s show n tha t th e reques t 
infringes th e jurisdictio n o r i s otherwis e prejudicia l t o th e sovereignt y o f th e Unite d 
Kingdom. I t i s als o provide d b y sectio n 4  tha t a  cer t i f ica t e issue d b y th e Secretar y o f 
Sta te t o th e effec t tha t a  foreig n reques t infringe s th e jurisdictio n o r i s prejudicia l t o th e 
sovereignty o f th e Unite d Kingdo m shal l b e conclusiv e evidenc e o f tha t f ac t . I t ma y b e 
argued tha t sectio n 4  o f th e 198 0 Ac t applie s onl y whe n th e reques t fo r assistanc e infringe s 
jurisdiction an d no t whe n th e foreig n cour t ha s improperl y assume d jurisdictio n ove r th e 
subject mat te r o r th e person . Mr . D . L . Jone s 162  ha s contende d tha t i n th e absenc e o f a 
cer t i f ica te fro m th e execu t ive , i t i s difficul t t o se e ho w a  reques t unde r th e 197 5 Ac t ca n 
infringe th e jurisdictio n o f th e Unite d Kingdo m i f i t complie s wit h th e te rm s o f th e A c t . 
On th e othe r hand , sectio n 4  o f th e 198 0 Ac t i s s o vaguel y worde d tha t a  cour t i n th e 
United Kingdo m ma y b e ent i t le d t o refus e t o acced e t o a  foreig n reques t i f i t considere d 
that i t relate d t o a  mat te r whic h wa s properl y withi n it s jurisdictio n an d no t properl y withi n 
the jurisdictio n o f th e requestin g cou r t . If , however , th e court s i n th e Unite d Kingdo m 
adopted a  narro w vie w o f th e jurisdictiona l competenc e o f foreig n cour t s , thi s woul d amoun t 
to a  repudiatio n o f ar t ic l e 12(b ) o f th e Hagu e Convention , whic h provide s tha t th e 
execution o f le t ter s rogator y shoul d no t b e refuse d solel y o n th e groun d tha t th e requeste d 
State claim s exclusiv e jurisdictio n ove r th e subjec t ma t t e r o f th e ac t ion . 

128. Anothe r jurisdictiona l requiremen t i s tha t th e court s i n th e Unite d Kingdo m mus t b e 
satisfied tha t th e evidenc e i s require d fo r th e specifi c purpos e o f civi l o r crimina l 
proceedings, bu t no t bo th . Th e court s i n th e Unite d Kingdo m wil l ordinaril y accep t th e 
foreign c o u r t ' s s t a t emen t o f th e purpos e o f th e l e t t e r s o f r eques t . However , th e Hous e o f 
Lords i n Westinghous e questione d th e America n judge ' s character isa t io n o f th e le t te r s o f 
reques t . Th e La w Lord s refuse d permissio n fo r Westinghous e t o tak e evidenc e fro m Ri o 
Tinto Zin c official s i n Englan d becaus e th e l e t t e r s rogator y wer e no t issue d fo r th e sol e 
purpose o f civi l proceeding s and , indeed , wer e issue d fo r th e col latera l purpos e o f an t i - t rus t 
criminal proceedings . Lor d Diploc k 163  said that it  wa s a n abus e of  proces s t o giv e effec t 
to le t te r s rogator y whic h wer e manifestl y use d b y th e Depar tmen t o f Jus t ic e fo r a  gran d 
jury invest igat ion . I t i s submitte d tha t thi s rulin g wil l c r ea t e difficultie s i n executin g 
le t te rs o f reques t i n th e Unite d Kingdo m o n behal f o f a n America n cour t i n c ircumstance s 
where paralle l civi l an d crimina l proceeding s hav e bee n inst i tute d an d wher e th e purpos e fo r 
which evidenc e i s require d i s no t clearl y ascer ta inab le . 

129. Th e c o u r t ' s discretio n t o acced e t o a  foreig n reques t fo r evidenc e i s influence d b y th e 
following considerat ions . I n th e Cour t o f Appea l i n Westinghous e 1 6 4 Lor d Dennin g M . R . 
said tha t i t wa s th e dut y o f th e cour t t o d o al l i t coul d t o assis t a  foreig n cour t "jus t a s 
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the Englis h cour t woul d expec t th e foreig n cour t t o hel p i t i n lik e circumstances. " 1 6 5 Th e 
principle o f reciprocit y underlie s al l request s fo r assistanc e b y foreig n courts . I n Seyfan g v 
G.D. Searl e an d Co . 1 6 6 Coo k J . though t tha t th e cour t shoul d appl y th e sam e principle s 
as thos e whic h th e court s appl y i n th e callin g an d examinatio n o f witnesse s i n proceeding s 
initiated i n domesti c cases . A  fundamenta l principl e i n Englis h la w i s tha t th e cour t wil l 
not exercis e it s discretio n i f a n applicatio n i s frivolous , vexatiou s o r a n abus e o f process . 

Thus, i n Seyfang , th e court , i n it s discretion , refuse d t o orde r medica l expert s t o giv e 
evidence agains t thei r wishes , particularl y wher e the y ha d n o involvemen t wit h th e fact s o f 
history o f th e matte r i n issue , an d wher e thei r evidenc e coul d no t b e give n withou t a  breac h 
of confidenc e an d withou t considerabl e persona l inconvenienc e an d expense . 

130. I n executin g letter s rogator y th e court s enjo y wid e powers . Whils t i n crimina l 
cases1 6 8 th e powe r t o mak e order s i s limite d t o th e examinatio n o f witnesses , eithe r orall y 
or i n writing , an d th e productio n o f documents , i n civi l case s 1 6 9 th e cour t ha s mor e 
extensive powers , includin g th e powe r t o mak e order s fo r th e inspection , photography , 
preservation, custod y o r detentio n o f an y property . Th e mor e restricte d power s availabl e i n 
criminal proceeding s reflec t th e domesti c doctrin e tha t interrogatorie s an d "discovery " ar e 
never allowe d i n crimina l proceedings . O f course , n o on e ca n b e compelle d t o giv e o r 
produce an y document s whic h h e coul d no t b e compelle d t o yiel d i n crimina l proceeding s i n 
the Unite d Kingdo m o r i n th e court s o f th e countr y makin g th e request . 1 7 0 Th e letter s 
rogatory procedur e ma y als o b e use d agains t companies . Fo r example , i n Penn-Texa s 
Corporation v  Mura t Anstal t 1 7 1 i t wa s hel d tha t a  compan y canno t b e ordere d t o atten d a n 
examination o n oath , whils t i n Penn-Texa s Corporatio n v  Mura t Anstal t (No.2 ) 17 2 th e 
Court o f Appea l hel d tha t th e compan y ma y b e ordere d t o atten d an d produc e specifie d 
documents b y it s prope r officers . Thes e power s ma y b e supporte d b y a  subpoena . B y 
virtue o f sectio n 4  o f th e 197 5 Ac t th e Hig h Cour t 17 3 may  issu e a  subpoen a enforceabl e 
throughout th e Unite d Kingdo m fo r th e attendanc e o f a  witnes s befor e a n examine r o r 
commissioner appointe d t o tak e evidenc e outsid e th e jurisdictio n o f th e court . 

131. Lor d Keit h i n Westinghous e 1 7 4 claime d tha t th e 197 5 Ac t ha d allowe d greate r scop e 
for collaboratio n amon g differen t jurisdiction s i n th e Unite d Kingdo m an d betwee n thos e 
jurisdictions an d th e jurisdiction s o f othe r countries . Althoug h letter s rogator y ar e stil l 
valuable, i t i s submitte d tha t the y ar e inadequate , especiall y i n crimina l cases . Th e letter s 
rogatory proces s wa s create d i n th e 19t h centur y whe n communication s betwee n government s 
travelled b y shi p an d person s staye d i n gao l indefinitel y awaitin g trial . Today , letter s o f 
request stil l trave l slowly, 1 7 5 generall y throug h diplomati c channels , takin g si x o r seve n 
months t o b e completel y transferred , an d ar e responde d t o i n a n equall y slo w fashion . 
Letters rogator y ar e expensive , involv e numerou s formalitie s an d technica l lega l issues . 
They ar e als o subjec t t o thre e importan t limitations , whic h ar e discusse d i n th e nex t 
section. 

(iii) Limit s 

(a) Fishin g Expedition s 

132. Th e Unite d Kingdo m an d al l th e Continenta l countrie s whic h wer e signatorie s t o th e 
Hague Conventio n specificall y reserve d 1 7 6 the  righ t no t t o execut e letter s o f reques t whic h 
were issue d fo r th e purpos e o f obtainin g pre-tria l discover y o f documents . He r Majesty' s 
Government's reservatio n wa s intende d t o incorporat e th e procedura l rul e tha t forbid s 
discovery i n th e natur e o f "fishin g expeditions" , o r pre-tria l discover y whic h i s par t o f th e 
American practice . Unde r th e Unite d State s Federa l Rule s o f Civi l Procedur e a  part y may 
request discover y o f anythin g whic h "appear s reasonabl y calculate d t o lea d t o th e discover y 
of admissibl e evidence. " 1 7 7 The  scop e o f discover y i n th e Unite d State s i s thu s broade r 
than th e Englis h limi t o f admissibl e an d materia l evidence . Request s fo r discover y i n th e 
United State s ar e ofte n vague , appl y t o person s wh o ar e no t partie s t o th e action , 1 7 8 and 
can b e fo r deposition s a s wel l a s documents . 

133. I n Englan d a  cour t wil l neve r allo w pre-tria l discovery . Ther e ar e a  larg e numbe r o f 
authorities 179  which  sho w tha t Englis h court s ar e hostil e t o an y "fishin g expedition" . I n 
Radio Corporatio n o f America n v  Raulan d Corporatio n 180  Devli n J.  hel d tha t a  part y wa s 
not require d unde r Englis h la w t o answe r question s o r produc e document s whic h wer e no t 
admissible an d relevan t t o th e evidenc e t o b e adduce d a t th e trial . H e formulate d a  classi c 
distinction betwee n evidenc e whic h i s admissibl e an d relevan t t o th e issue s a t th e trial , an d 
evidence whic h i s i n th e natur e o f pre-tria l discover y whic h ma y "lea d t o a  tria l o f inquir y 
which ma y o f itsel f lea d t o direct , relevan t evidenc e fo r tr ial . " Lor d Goddar d i n th e sam e 
case considere d tha t an y "endeavou r t o ge t i n evidenc e b y examinin g a  perso n wh o may  b e 
able t o pu t th e partie s i n th e wa y o f gettin g evidence " i s a  "fishin g expedition " whic h i s 
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never permitte d i n Englis h courts . I n America n Expres s Warehousin g v  Do e 1 8 1 a  reques t o f 
an America n cour t fo r evidenc e t o b e take n fro m Englis h insuranc e broker s wa s accede d t o 
on th e groun d tha t th e evidenc e wa s i n fac t require d fo r th e trial . Th e cour t relie d upo n 
the statemen t o f th e America n judg e tha t suc h evidenc e woul d b e examine d a t th e tria l an d 
that it s admissibilit y woul d b e determine d a t tha t t ime . Similarly , th e Cour t o f Appea l i n 
Re Westinghous e Electri c Corporatio n 182  accepte d a  Unite d State s Distric t Cour t judge' s 
statement tha t th e evidenc e woul d b e "no t merel y fo r pre-tria l procedures " bu t fo r "actua l 
use a t th e trial" , a s refutin g th e suggestio n tha t th e America n plaintif f wa s engage d i n a 
"fishing expedition" . However , o n appea l t o th e Hous e o f Lord s i n Ri o Tint o Zin c 
Corporation v  Westinghous e Electri c Corp . 1 8 3 i t wa s hel d tha t th e observation s o f th e 
foreign judg e wer e no t conclusiv e an d tha n a n objectiv e examinatio n o f th e testimon y sough t 
indicated tha t ther e wa s a  "fishin g expedition" . 

134. Th e attitud e o f th e Englis h court s t o pre-tria l discover y ha s no t change d sinc e th e 
enactment o f th e Evidenc e (Proceeding s i n Othe r Jurisdictions ) Ac t 1975 . 184  Two 
provisions i n th e 197 5 Ac t implicitl y rejec t America n notion s o f pre-tria l discovery . Firstly , 
section 2(4 ) o f th e 197 5 Ac t provide s tha t a  perso n shal l no t b e require d t o stat e wha t 
documents ar e i n hi s possession , custod y o r power , no r t o produc e document s appearin g t o 
the requestin g cour t t o be , o r likel y t o b e i n hi s possession , custod y o r power . Thi s 
provision prohibit s a  genera l orde r fo r th e discover y o f documents . Thus , i n Westinghouse , 
the Hous e o f Lord s refuse d t o honou r a  reques t b y a n America n judg e fo r "an y memoranda , 
correspondence, o r othe r document s relevant " t o a n America n antitrus t civi l sui t becaus e th e 
request di d no t specif y particula r documents . A n importan t consequenc e o f thi s fishin g limi t 
is tha t th e broa d investigator y civi l demand s o f agencie s suc h a s th e Securitie s Exchang e 
Commission, th e Commoditie s Future s Tradin g Commissio n an d th e Federa l Trad e 
Commission canno t b e applie d extraterritoriall y b y wa y o f th e letter s rogator y proces s 
against Unite d Kingdo m individual s o r companies . Secondly , sectio n 2(3 ) prohibit s a n 
English cour t fro m makin g a n orde r requestin g an y particula r step s t o b e taken , unles s the y 
are step s whic h ar e t o b e require d b y wa y o f obtainin g evidenc e fo r th e purpos e o f civi l 
proceedings. It  i s submitte d tha t thi s provisio n give s effec t t o th e classi c distinctio n 
formulated b y Devli n 3 . i n Radi o Corporation . 

135. Othe r rule s tha t ar e relevan t i n thi s contex t includ e Orde r 3 9 o f th e Suprem e Cour t 
Rules, whic h provide s tha t evidenc e canno t b e obtaine d fro m non-partie s befor e th e tria l 
except i n extrem e circumstances , fo r example , wher e a  perso n i s ill , abroad , o r canno t giv e 
evidence effectively . Furthermore , a  plaintif f ma y obtai n discover y o f th e identit y o f a 
wrongdoer an d acces s t o ban k account s an d relate d document s fro m non-partie s pursuan t t o 
the principle s formulate d i n Norwic h Pharmaca l Co . v . Custom s an d Excis e 
Commissioners185 an d Banker s Trus t Co . v  Shapira. 1 8 6 

136. Finally , i t i s interestin g t o not e tha t civi l la w countrie s ma y hav e wide r righ t t o 
discovery i n Englis h court s tha n d o commo n la w countries . Thi s i s becaus e civi l la w 
countries d o no t recognis e th e distinctio n betwee n pre-tria l an d tria l proceedings . Al l 
material whic h i s sough t b y a  civi l la w cour t will  b e relevan t t o th e fina l tria l an d thu s 
cannot b e characterise d a s evidenc e fo r th e purpos e o f fishing . Thi s vie w i s supporte d b y 
an obite r dictu m o f Lor d Diploc k i n Westinghouse, 187 where  h e indicate d tha t whethe r 
evidence unde r th e 197 5 Ac t i s evidenc e fo r th e purpos e o f th e tria l o r evidenc e fo r th e 
purpose o f pre-tria l discover y i s determine d b y th e procedura l syste m o f th e requestin g 
court. T t i s submitte d tha t i f thi s vie w i s correc t i t i s anomalou s an d undermine s th e 
English court ' s negativ e vie w o f "fishin g expeditions" . 

(b) Privileg e an d Confidentialit y 

137. Th e executio n o f letter s rogator y o n behal f o f foreig n court s ma y b e preclude d b y 
considerations o f privileg e o r confidentiality . 1 8 8 Unde r sectio n 3(1 ) o f th e Evidenc e 
(Proceedings i n Othe r Jurisdictions ) Ac t 197 5 a  witnes s ma y clai m an y privileg e provide d 
either unde r th e la w o f Englan d o r unde r th e la w o f th e requestin g States . Th e privileg e 
extends t o givin g answer s t o an y question s an d t o producin g an y document . I n th e cas e o f 
civil an d crimina l proceeding s i n England , sectio n 14(1 ) o f th e Civi l Evidenc e Ac t 197 5 
189 state s tha t a  perso n ha s th e righ t t o refus e t o answe r an y questio n o r produc e an y 
document o r thin g tha t migh t expos e tha t perso n o r hi s spous e t o a  crimina l prosecutio n o r 
fine unde r Englis h law . 
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138. I n Westinghous e th e Hous e o f Lord s hel d tha t th e Englis h companie s wer e entitle d t o 
withhold documents , tha t otherwis e ha d t o b e produced , b y claimin g privileg e unde r sectio n 
3. In  thi s cas e th e productio n migh t hav e expose d th e defendant s t o penaltie s fo r 
intentionally o r negligentl y actin g i n breac h o f Articl e 8 5 o f th e Treat y o f Rome , whic h ha s 
the forc e o f la w i n England . 

139. Thi s contrast s wit h th e Unite d State s whic h allow s a n individual , bu t no t a  company , 
to clai m a  privileg e agains t self-incrimination , pursuan t t o th e Fift h Amendmen t o f th e 
United State s Constitution . 

140. Generally , a  privileg e agains t self-incriminatio n woul d b e los t i f th e relevan t foreig n 
prosecuting authorit y stipulate d tha t i t will  gran t immunit y agains t prosecution . However , 
the Britis h Government' s Aid e Memoir e t o th e America n Governmen t i n relatio n t o th e 
Westinghouse litigatio n contende d tha t th e Departmen t o f Justice' s gran t o f immunit y t o th e 
Rio Tint o executive s undermine d th e Hagu e Convention . Th e Hous e o f Lord s speakin g wit h 
"the sam e voic e a s th e executive " i n Westinghous e refuse d t o recognis e th e America n gran t 
of immunit y becaus e thi s wa s contrar y t o publi c policy . 1 9 0 

141. Anothe r groun d fo r refusin g t o disclos e informatio n i n Englan d i s lega l professiona l 
privilege. Th e genera l principl e state d i n Garfiel d v  Fa y 1 9 1 i s tha t ai l communication s 
between a  part y an d hi s lega l advisers , includin g foreig n lega l advisers , ar e privilege d fro m 
disclosure i f the y ar e confidentia l an d mad e b y o r t o th e advise r i n hi s professiona l capacit y 
for th e purpose s o f gettin g lega l advice . Calcraf t v  Gues t 1 9 2 is  authorit y fo r th e 
proposition tha t i n Englan d thi s privileg e belong s t o th e clien t an d ma y b e waive d b y him , 
but no t b y th e lega l adviser . Lor d Halsbur y i n Bullivan t v  Attorney-Genera l fo r Victori a 
1 9 3 pointe d ou t tha t th e lega l professiona l privileg e doe s no t appl y wher e th e communicatio n 
or document s cam e int o existenc e a s a  ste p i n a  crimina l o r illega l act . R e Whitwort h 
194 show s tha t a  prim a faci e cas e o f frau d o r illegalit y mus t b e mad e ou t befor e th e 
privilege i s lost . 

142. Thoug h no t strictl y a  matte r o f letter s rogator y procedure , mentio n ma y als o b e mad e 
of th e decisio n i n A.M . an d S . Europ e Ltd . v  Th e Commission . 1 9 5 In this  cas e th e 
European Cour t o f Justic e hel d tha t correspondenc e betwee n a  compan y an d it s lega l 
advisers, bu t no t it s in-hous e lawyers , i s protecte d b y lega l privileg e i n a n antitrus t 
investigation b y th e Commission' s inspectors . Th e Europea n Cour t als o considere d tha t i t , 
and no t th e court s o f Membe r States , woul d decid e whethe r a  particula r documen t enjoye d 
such protection . 

143. Anothe r matte r whic h ma y als o b e referre d t o i s th e provisio n i n th e 198 1 Englis h 
Companies Ac t 1 9 6 amendin g th e lawyer/clien t privileg e i n respec t o f a  Departmen t o f 
Trade inspection . Thi s provisio n protect s barrister s an d solicitor s fro m disclosin g an y 
privileged communicatio n mad e t o the m i n tha t capacit y an d enable s a  clien t t o clai m 
privilege i n respec t o f th e correspondenc e an d discussion s wit h hi s lawyer . 

144. I n additio n t o th e variou s statutor y prohibition s o n th e disclosur e o f certai n kind s o f 
information, suc h a s commercia l informatio n obtaine d b y th e governmen t unde r sectio n 4 1 of 
the Fai r Tradin g Ac t 1973 , ther e i s th e doctrin e o f publi c interes t privilege , formerl y know n 
as Crow n privilege . Thi s i s a  wid e an d vagu e doctrin e whic h enable s a  part y o r th e 
appropriate Ministe r t o refus e t o disclos e document s fo r th e purpose s o f a  judicia l hearing . 

145. I n Conwa y v  Rimme r 1 9 7 th e Hous e o f Lord s indicate d wha t i t considere d th e correc t 
approach t o th e clas h o f interest s whic h aris e wheneve r ther e i s a  questio n o f publi c interes t 
immunity. Lor d Rei d sai d tha t th e essenc e o f th e matte r i s a  weighing , o n balance , o f th e 
two publi c interests , tha t o f th e natio n o r th e publi c servic e i n non-disclosur e an d tha t o f 
justice i n th e productio n o f documents . H e furthe r considere d tha t ther e i s a  distinctio n 
between disclosin g th e "contents " an d th e "classes " o f documents . Althoug h a  minister' s 
certificate t o th e effec t tha t disclosur e o f th e content s o f a  documen t woul d har m th e 
national o r publi c interes t i s no t conclusive , nevertheless , th e cour t wil l b e slo w t o questio n 
his opinio n o r eve n t o g o a s fa r itsel f a s t o inspec t th e document . O n th e othe r hand , i n 
class case s th e minister' s certificat e i s mor e likel y t o b e ope n t o challenge , bu t ther e ar e 
certain classe s o f document s whic h ough t no t t o b e disclosed . 

146. I n Lonrh o Ltd . v  Shel l Petroleu m Co . Ltd . 198  th e plaintif f sough t t o obtai n 
transcripts o f evidenc e give n b y oil-giant s Shel l an d B P t o th e Bingha m inquir y int o "oi l 
sanctions busting " i n Sout h Africa . Th e Attorney-Genera l objecte d an d issue d a  certificat e 
stating tha t th e disclosur e o f thi s informatio n woul d b e contrar y t o th e publi c interest . Th e 
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House o f Lords , afte r considerin g th e balanc e o f publi c interest , hel d tha t eve n withou t th e 
minister's cert i f icat e th e evidenc e shoul d no t b e disclose d becaus e i t ha d bee n obtaine d o n 
the understandin g tha t i t woul d b e treate d confidentially . Th e Hous e o f Lord s sai d tha t 
witnesses woul d b e fa r les s forthcomin g a t th e inquir y i f th e expres s undertakin g o f 
confidentiality wa s ignored . Th e La w Lord s applie d th e principl e i n D . v  Nationa l Societ y 
for th e Preventio n o f Cruelt y t o Childre n 199  tha t "wher e ther e i s a  pledg e t o kee p 
(information) confidential , th e court s shoul d respec t tha t confidenc e an d shoul d i n n o wa y 
compel a  breac h o f i t , sav e wher e th e publi c interes t clearl y demand s i t , an d the n onl y t o 
the exten t tha t th e publi c interes t requires. " 

147. I n Burma h Oi l Co . L t d . v  Ban k o f Englan d 2 0 0 th e Hous e o f Lord s refuse d t o orde r 
disclosure o f certai n document s whic h wer e likel y t o b e vita l i n establishin g tha t th e sal e o f 
the company' s stak e i n Britis h Petroleu m t o th e Ban k o f Englan d wa s unconscionable . Th e 
Law Lord s inspecte d a  numbe r o f document s bu t hel d tha t the y wer e no t o f sufficien t 
relevance t o overrid e th e publi c interes t objectio n t o thei r production . 

148. Th e decision s i n Lonrh o an d Burma h indicate d tha t th e presenc e o r absenc e o f a 
governmental interes t i s no t conclusive , bu t i s a  compellin g facto r whic h ma y alte r th e 
balance o f publi c interes t i n favou r o f th e governmenta l bod y claimin g publi c interes t 
privilege. However , a  completel y differen t approac h t o th e questio n o f publi c interes t 
immunity wa s take n i n Ai r Canad a v  Britis h Airpor t Authorit ies . 201  In  thi s cas e Bingha m 
J . decide d t o privatel y inspec t ministeria l document s wit h a  vie w t o orderin g thei r 
production i n a  civi l actio n b y Ai r Canad a agains t th e Britis h Airpor t Authoritie s an d th e 
Secretary o f Stat e fo r Trade . Th e judg e clearl y recognise d th e uniquenes s o f th e clai m fo r 
production: 

"Documents a s clos e t o th e inne r processe s o f governmen t hav e neve r previousl y bee n 
ordered t o b e produce d i n an y l i t i ga t i on . . . i n non e hav e it s workin g paper s bee n th e 
subject o f production. " 

149. Th e judge , however , considere d tha t suc h document s wer e likel y t o b e crucial , i f no t 
determinative, o f th e outcom e o f th e substantiv e act ion . Th e decisio n i n Ai r Canad a i n 
favour o f productio n represent s a  considerabl e departur e fro m th e previou s authoritie s whic h 
have assume d tha t disclosur e o f document s a t th e highes t leve l o f governmen t wi l l no t b e 
ordered. Th e authoritativenes s o f Ai r Canad a i s thu s questionable . 

150. A  clea r cas e whe n productio n wi l l no t b e ordere d i s i f i t woul d embarras s th e 
government i n it s relatio n wit h foreig n States . Fo r example , i n Butte s Ga s Oi l Co . v 
Hammer (No.3 ) 2 0 2 the  Cour t o f Appea l refuse d t o orde r disclosur e o f document s t o a 
private defendan t t o suppor t a  contentio n tha t Butte s an d th e rule r o f Sharja h ha d engage d 
in a  fraudulen t conspiracy , whic h woul d hav e bee n a  defenc e t o th e allege d slande r o f th e 
plaint i f fs. Brightma n an d Donaldso n L . J J . hel d tha t disclosur e wa s contrar y t o th e publi c 
interest wher e document s wer e addresse d t o an d emanate d fro m th e ruler s o f Sharja h an d 
Umm a l Oayway n an d whic h relate d t o a  terr i tor ia l disput e betwee n thes e sovereig n State s 
and tw o oi l companie s whic h ha d oi l concession s i n thes e States . Lor d Dennin g M.R . 
emphasised tha t th e cour t shoul d no t allo w th e discretionar y proces s o f discover y t o offen d 
the comit y o f nations . I t i s submitte d tha t th e cas e o f Butte s illlustrate s th e dif f icult y o f 
obtaining th e assistanc e o f court s wher e a  sovereig n Stat e ha s allegedl y engage d i n a n 
economic cr ime . 

151 Th e publi c immunit y doctrin e als o encompasse s situation s wher e disclosur e woul d amoun t 
to a  contemp t o f cour t o r a  breac h o f confidence . I n Scherin g Chemical s L t d . v  Falkma n 
L t d . 2 0 3 the  Cour t o f Appea l uphel d a n injunctio n restrainin g Thame s Televisio n L t d . fro m 
showing a  documentar y f i l m o n th e dru g Primodo s becaus e th e f i l m wa s base d o n confidentia l 
information give n t o th e f i lm ' s producer . Shaw s L . J . considere d tha t th e communicatio n i n 
a commercia l contex t o f confidentia l informatio n impose d a  fiduciar y dut y o n th e recipien t 
to maintai n tha t confidenc e unles s th e give r consente d t o disclosure . H e pointe d ou t tha t 
the publi c interes t i n non-disclosur e ma y b e overborn e wher e th e subjec t matte r wa s inimica l 
to th e public , fo r example , i n case s o f cr ime , frau d o r othe r misconduc t whic h threatene d 
individual safety . O n th e othe r hand , i n Britis h Stee l Corpn . v  Granad a Televisio n 
L t d . , 2 0 4 th e Hous e o f Lord s hel d tha t journalist s hav e n o publi c interes t immunit y 
protecting the m fro m th e obligatio n t o disclos e thei r source s o f information , wher e tha t 
information wa s unlawfull y obtaine d b y a  thir d part y an d wher e discover y wa s necessar y i n 
order t o d o justice . Lor d Wilberforc e sai d tha t a  clai m o f immunit y base d o n th e argumen t 
that i f disclosur e wa s ordere d th e source s o f informatio n woul d "dr y up " ha d bee n rejecte d 
by previou s authorities , 2 0 5 and that  journalist s shoul d b e i n n o bette r positio n tha n priest s 
- confessors , doctors , banker s an d othe r recipient s o f confidentia l information . Lor d 
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Salmon, dissenting , relyin g o n th e Ne w Zealan d cas e o f Broadcastin g Corporatio n o f Ne w 
Zealand v  Ale x Harve y Industrie s Ltd. , 2 0 6 considere d tha t th e "newspape r rule " tha t th e 
press wa s immun e fro m disclosin g it s source s o f informatio n o n discover y wa s no t confine d 
to case s o f libel , bu t wa s o f genera l application , sav e i n exceptiona l circumstance s where , 
for example , th e securit y o f th e Stat e require d disclosure . H e pointe d ou t tha t ther e wa s a 
legitimate publi c interes t i n knowin g abou t th e affair s o f nationalise d industrie s suc h a s 
British Steel , especiall y sinc e th e publi c di d no t hav e th e sam e powe r t o cal l relevan t 
documents an d discove r fault s a s di d ordinar y shareholders . 

(c) Legislatio n an d Publi c Polic y Limit s 

152. Court s an d regulator y agencie s hav e ofte n asserte d a n authorit y t o obtai n informatio n 
and document s fro m individua l corporation s whic h hav e little , i f any , contac t wit h th e 
State. Unite d State s court s hav e claime d persona l jurisdictio n ove r foreigner s o n th e basi s 
of " a transitor y presenc e o r sporadi c busines s transaction" , whic h accordin g t o Internationa l 
Shoe Co . v  Stat e o f Washingto n 2 0 7 ma y provid e sufficien t "minimu m contacts " wit h th e 
State, or  o n th e open-ende d "effects-doctrine " a s expose d i n Leasc o Dat a Processin g 
Equipment Corp . v  Maxwell. 208 Ther e i s a  lon g lin e o f authoritie s suc h a s U.S . v  Imperia l 
Chemical Industries 209 wher e America n court s hav e foun d jurisdictio n ove r foreig n paren t 
companies base d o n th e activitie s o f a  subsidiar y i n th e Unite d States , i n complet e disregar d 
of th e separat e lega l personalit y o f th e paren t an d subsidiar y companies . Th e Unite d State s 
also claim s jurisdictio n ove r companie s tha t ar e a t leas t 2 5 pe r cen t controlle d b y America n 
interests, eve n thoug h th e compan y ha s n o activ e busines s i n th e Unite d States . 2 1 0 Th e 
assertion o f extraterritoria l discover y order s i s no t confine d t o th e Unite d States . Belgium , 
the Netherlands , Norway , German y an d th e Europea n Economi c Commissio n hav e claime d 
personal jurisdictio n ove r foreign-base d firms . Man y State s conside r tha t suc h extension s o f 
investigatory jurisdictio n conflic t wit h thei r nationa l interests , 2 1 1 an d hav e passe d 
"blocking" o r "protective " statutes . Fo r example , Canada, 2 1 2 Australi a 213  an d Ne w 
Zealand 214  hav e passe d law s t o protec t busines s record s o f companie s operatin g i n thei r 
territory. I n addition , a  numbe r o f countrie s suc h a s Switzerlan d hav e stric t law s protectin g 
domestic manufacturin g o r trad e secrets . 

153. Th e Unite d Kingdo m ha s enacte d th e mos t comprehensiv e legislatio n defendin g it s 
commercial interests , namel y th e Protectio n o f Tradin g Interest s Ac t 1980 . Th e 198 0 Ac t 
replaces th e forme r Shippin g Contract s an d Commercia l Document s Ac t 1964 . Althoug h th e 
1980 Ac t wa s introduce d primaril y a s a  reactio n t o Unite d State s attempt s t o impos e 
unilaterally an d extraterritoriall y it s ow n domesti c an d economi c policie s i n th e antitrus t 
area, 2 1 5 i t applie s equall y t o oversea s countrie s an d t o America n agencie s regulatin g frau d 
such a s th e Securitie s an d Exchang e Commissio n an d th e Departmen t o f Justice . 

154. Unde r sectio n 1  o f th e 198 0 Ac t th e Secretar y o f Stat e i s give n thre e distinc t power s 
to counte r actua l o r propose d foreig n measure s i n relatio n t o internationa l trade . Th e mos t 
important i s th e powe r t o giv e direction s t o a  perso n carryin g o n busines s i n th e Unite d 
Kingdom prohibitin g complianc e wit h foreig n measures . 2 1 6 Th e sectio n i s limite d t o foreig n 
measures whic h appl y t o thing s don e outsid e th e territoria l jurisdictio n o f th e countr y whic h 
enacted suc h measure s an d t o thing s don e b y person s carryin g o n busines s i n th e Unite d 
Kingdom. Th e Secretar y o f Stat e ha s discretio n t o mak e suc h direction s t o th e exten t tha t 
the foreig n measure s "ar e damagin g o r threate n t o damag e th e interest s o f th e Unite d 
Kingdom." 2 l 7 Sectio n 2  specificall y deal s wit h th e regulatio n o f document s o r informatio n 
demanded b y foreig n court s o r authorities . Thi s sectio n provide s tha t th e Secretar y o f Stat e 
may giv e direction s prohibitin g complianc e wit h a  requiremen t tha t a  perso n i n th e Unite d 
Kingdom shal l provid e t o an y court , tribuna l o r authorit y o f a n oversea s countr y an y 
commercial documen t o r commercia l informatio n no t withi n it s territoria l jurisdiction . I t i s 
apparent tha t sectio n 2  i s wide r i n scop e tha n sectio n 1  in tha t i t coul d appl y t o a  person(s ) 
who ma y merel y hav e a  fleetin g presenc e i n th e Unite d Kingdom . A  directio n ma y b e give n 
in th e followin g circumstances : 

(i) wher e th e foreig n reques t infringe s th e jurisdictio n o f th e Unite d Kingdo m o r i s 
otherwise prejudicia l t o th e sovereignt y o f th e Unite d Kingdom - o r 

(ii) i f complianc e wit h th e foreig n requiremen t woul d b e prejudicia l t o th e securit y o f 
the Unite d Kingdo m o r th e relation s o f th e Governmen t o f th e Unite d Kingdo m 
with th e Governmen t o f an y othe r country ; 

(iii) wher e th e reques t i s no t fo r th e purpose s o f civi l o r crimina l proceeding s alread y 
instituted i n th e foreig n country ; o r 

(iv) wher e th e reques t i s fo r genera l discover y o f documents . 218 

155 Th e Secretar y o f State ' s powe r i s ver y wide . Hi s powe r i s no t limite d t o Unite d 
Kingdom companie s o r t o Unite d Kingdo m territor y an d ma y b e applie d extraterritorially . 
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For example , i t coul d b e invoke d agains t a  foreig n compan y doin g som e busines s i n th e 
United Kingdo m whic h ha s bee n requeste d t o produc e a  documen t locate d i n a  thir d country , 
other tha n th e Unite d Kingdo m o r th e requestin g State . I t i s arguabl e tha t th e Ac t 
contradicts th e ver y principl e tha t th e la w wa s designe d t o guar d against , namel y th e 
extraterr i tor ial applicatio n o f laws . O n th e othe r hand , enforcemen t jurisdictio n i s l imite d 
by th e principl e o f nationality . Sectio n 3(3 ) o f th e 198 0 Ac t stipulate s tha t penaltie s fo r 
non-compliance wit h a  directio n d o no t appl y t o non-Unite d Kingdo m citizen s o r companie s 
incorporated outsid e th e Unite d Kingdom . Moreover , th e Unite d Kingdo m ha s emphasise d i n 
a diplomati c not e 2 1 9 t o th e Unite d State s tha t th e Secretary' s discretio n wi l l tak e int o 
account al l th e aspect s o f an y cas e includin g th e exten t o f Britis h an d othe r interest s an d 
considerations o f internationa l comity . Thi s wi l l no t obviat e th e dif f icult y tha t Britis h 
orders forbiddin g th e releas e o f non-Britis h document s requeste d fo r America n discover y 
purposes ma y b e i n confl ic t wit h th e law s o f anothe r Stat e an d ma y hinde r la w enforcement . 

156. Unlik e th e 196 4 A c t , whic h onl y prohibite d th e obtainin g o f document s directl y fro m 
an individual , th e 198 0 Ac t applie s t o deposition s an d letter s rogatory . 2 2 0 Sectio n 4  o f th e 
1980 Ac t l imit s th e applicatio n o f th e Evidenc e (Proceeding s i n othe r Jurisdictions ) Ac t 
1975. I t provide s tha t U.K . court s shal l no t giv e judicia l assistanc e t o a  foreig n cour t o r 
tribunal i f th e requestin g bod y infringe s th e jurisdictio n o f th e Unite d Kingdo m o r i s 
otherwise prejudicia l t o th e sovereignt y o f th e Unite d Kingdom . A  cert i f icat e o f th e 
Secretary o f Stat e t o th e effec t tha t i t infringe s tha t jurisdictio n o r i s s o prejudicia l shal l 
be conclusiv e evidenc e o f tha t fac t . 

157. Th e 198 0 Ac t i s uniqu e i n tha t i t give s th e Secretar y o f Stat e authorit y t o decid e o n 
the scop e o f traditiona l judicia l matters , suc h a s th e l imit s o f discovery . Th e resul t i s tha t 
the Secretar y ha s virtuall y unlimite d powe r t o determin e th e amoun t o f assistanc e t o b e 
accorded t o foreig n court s an d tribunal s subjec t t o a  statutor y vet o b y Parliament . 
Furthermore, th e Ac t ensure s tha t foreig n tradin g matter s affectin g th e nationa l interes t 
may b e determine d b y th e governmen t rathe r tha n b y th e judiciary . Fo r example , th e 
British Governmen t ha s recentl y prohibite d Britis h companie s fro m complyin g wit h a  Unite d 
States embarg o o n th e provisio n o f equipmen t an d technolog y fo r th e £ 4 billio n ga s pipe-lin e 
between Siberi a an d Wester n Europe . 

158. A n interestin g questio n i s whethe r th e 198 0 Ac t provide s a  defenc e o f sovereig n 
compulsion fo r corporation s whic h hav e refuse d t o produc e document s unde r America n 
discovery orders . I t i s arguabl e tha t i n relatio n t o prohibitio n unde r th e 198 0 Ac t a n 
English compan y ha s a  complet e defenc e t o America n discover y orders , i f i t ca n establis h 
that it s action s o r non-action s wer e require d b y Englis h la w an d tha t accordingl y an y othe r 
conduct woul d hav e involve d a n Englis h crimina l offence . However , i t seem s tha t th e 
notion o f foreig n i l legalit y excus e i s no t par t o f America n law . I n Societ e International e 
Pour Participation e Industrie l e t Commercia l S.A . v  Roger s 221  th e Unite d State s Suprem e 
Court formulate d tw o principles . F i rs t ly , l iabi l i t y unde r a  foreig n non-disclosur e la w i s no t 
generally a  defenc e t o a  vali d discover y order . Secondly , th e impositio n o f sanction s shoul d 
take int o accoun t a  party ' s inabilit y despit e goo d effort s t o compl y wit h th e discover y 
order. Subsequen t case s hav e suggeste d tha t ther e i s a  ver y substantia l requiremen t o f goo d 
fa i th . Fo r example , i n I n r e Ampici l l i n Antitrus t Lit igatio n th e Distr ic t Cour t o f Columbi a 
2 2 2 hel d tha t Beecham , a  Unite d Kingdo m company , ha d no t mad e sufficien t bon a fide s 
efforts t o secur e waive r o f a n orde r b y th e Britis h Government , pursuan t t o th e Shippin g 
Contracts an d Commercia l Document s Ac t 1964 , no t t o produc e numerou s requeste d 
documents. Th e cour t considere d tha t a  mer e protes t b y th e Britis h compan y t o th e Unite d 
Kingdom authoritie s wa s no t suff icient : i t wa s necessar y tha t th e compan y mak e strenuou s 
efforts t o see k reconsideration , modificatio n o r revie w o f th e government' s order , o r ente r 
into direc t negotiation s wit h th e Britis h Government . 

159. O n th e othe r hand , anothe r lin e o f America n authoritie s i n th e 2n d Circui t Cour t o f 
Appeals 223  hav e suggeste d tha t th e court s shoul d no t orde r productio n o f document s wher e 
it woul d b e illega l unde r th e foreig n la w o f th e situ s o f th e documents . Fo r example , i n 
Ings v  Ferguson , 224  i t wa s hel d tha t productio n o f document s wi l l no t b e ordere d contrar y 
to a  Canadia n statut e prohibitin g disclosur e wher e th e defendan t wa s onl y a  witnes s an d 
where materia l evidenc e coul d hav e bee n secure d b y letter s rogatory . Thes e 2n d Circui t 
cases deal t wit h a  non-part y witnes s an d i t i s arguabl e tha t thi s facto r migh t distinguis h 
these case s fro m Societe . Nevertheless , ther e ar e a  numbe r o f recen t America n decision s 
which indicat e tha t th e court s ar e mor e wil l in g t o allo w foreig n court s t o decid e th e scop e 
of discover y i n situation s wher e thei r legitimat e interest s ar e a t stake . Althoug h i t i s 
preferable tha t government s see k extra-judicia l assistanc e fro m foreig n authorities , rathe r 
than impos e unilatera l discover y orders , thi s doe s no t resolv e th e underlyin g jurisdictiona l 
confl icts. Ther e i s commo n consensu s tha t internationa l negotiation s an d agreement s ar e th e 
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most effectiv e method s o f dealin g wit h suc h conflicts . 

C . Intelligenc e 

160. Potentiall y th e mos t vita l elemen t i n internationa l judicia l assistanc e i s th e 
communication o f timel y an d accurat e intelligenc e whic h ma y facilitat e th e detectio n an d 
prevention o f crimes . Wher e a n internationa l elemen t i s involve d i n crimina l matters , 
intelligence ma y assum e a n enhance d rol e becaus e no t onl y doe s i t stimulat e investigation s 
across frontiers , bu t als o ma y provid e informatio n whic h will  effectivel y guid e an d lin k 
investigations betwee n differen t States . Intelligenc e ma y als o b e mor e easil y transmitte d 
than evidentiar y document s betwee n la w enforcemen t agencie s i n differen t jurisdictions . Thi s 
is illustrate d b y th e cas e o f Attorney-Genera l fo r Hon g Kon g v  Ocea n Timbe r Transportatio n 
Limited.2 2 5 O n 1 2 Jun e 197 8 th e Roya l Fij i Polic e supplie d th e Commercia l Crime s Burea u 
of Hon g Kon g (CCB ) wit h certai n information . A s a  direc t consequence , th e CC B 
suspected tha t th e director s o f Ocea n Timbe r Ltd . ha d committe d a  numbe r o f crimina l 
offences, includin g conspirac y t o defrau d an d theft . Th e director s wer e charge d wit h thes e 
crimes, an d a  searc h warran t wa s issue d unde r sectio n 50(7)  o f th e Polic e Forc e Ordinanc e 
by th e Centra l Magistr y o n th e informatio n supplie d b y a n inspecto r fro m th e CCB . O n tw o 
occasions th e inspector , actin g unde r th e warrant , seize d a  numbe r o f privat e an d 
confidential document s belongin g t o Ocea n Timbe r Ltd . . Th e Roya l Fij i Polic e aske d t o b e 
supplied wit h copie s o f thes e document s s o a s t o assis t i n it s investigatio n o f suspecte d 
crimes o f dishonest y unde r th e law s o f Fiji . Th e CC B refuse d t o assen t t o thi s reques t bu t 
agreed t o allo w inspectio n o f th e originals . Ocea n Timbe r Ltd . sough t tw o declaration s 
from th e Hon g Kon g court . Firstly , tha t th e document s o r copie s shoul d b e no t allowe d t o 
be remove d fro m Hon g Kon g withou t th e expres s consen t o f th e corporation . Secondly , tha t 
the document s shoul d no t b e permitte d t o b e examine d o r delivere d t o an y perso n othe r tha n 
a perso n directl y concerne d wit h th e investigatio n o f th e crim e se t ou t i n th e informatio n o n 
which th e searc h warran t ha d bee n issued . 

161. A t th e cour t o f firs t instanc e i t wa s accepte d b y al l partie s tha t th e Crow n wa s 
entitled t o obtai n th e document s pendin g th e completio n o f th e investigatio n o f offence s 
alleged t o hav e bee n committe d withi n Hon g Kong . Th e Attorney-Genera l mad e tw o 
propositions. H e firs t argue d tha t th e polic e coul d disclos e document s eithe r directl y o r b y 
way o f copie s t o an y perso n the y though t fit . Alternatively , h e argue d tha t th e Hon g Kon g 
police coul d disclos e document s t o th e polic e force s o f a  friendl y Stat e withi n th e 
Commonwealth fo r th e purpos e o f assistin g crimina l investigatio n o f a  matte r properl y withi n 
the jurisdictio n o f tha t State . Bot h thes e proposition s wer e rejecte d b y th e judg e o f firs t 
instance an d th e Cour t o f Appeal . 

162. Th e judg e considere d tha t th e propositio n tha t th e polic e coul d disclos e document s t o 
anyone the y considere d fi t wa s to o wide . H e sai d tha t th e powe r t o enter , searc h an d tak e 
possession o f document s i s give n t o polic e t o assis t the m i n thei r investigation . Th e judg e 
thought tha t th e propriet y o f disclosin g seize d document s i s limite d t o showin g the m t o 
witnesses, expert s o r other s wh o will  assis t th e polic e i n investigatio n o f crime s committe d 
in th e jurisdictio n o f Hon g Kong . H e als o rejecte d th e propositio n tha t internationa l co -
operation provide d a  basi s fo r permittin g th e disclosur e o f documents . Jurisdictio n i n 
criminal matter s wa s generall y territoria l an d a  searc h powe r coul d no t appl y t o transaction s 
within Hon g Kong . I t di d no t matte r tha t a  foreig n polic e forc e coul d b e truste d no t t o 
abuse an y confidenc e repose d i n i t b y th e Hon g Kon g police . 2 2 6 Fo r thes e reasons , th e 
judge considere d tha t th e balanc e o f competin g publi c interes t must , a s a  matte r o f 
principle, b e decide d i n favou r o f upholdin g th e possessor y right s o f th e company . Sinc e 
those right s wer e threatene d outsid e Hon g Kon g th e judg e grante d th e declarations . 

163. Th e Cour t o f Appea l unanimousl y affirme d thi s decision . Huggin s J.A . mad e th e 
following tellin g comment : 

"Where a  statut e authorise s a n officia l t o d o a n ac t whic h necessaril y interfere s wit h 
the genera l right s o f on e o f th e Queen' s subject s suc h interferenc e mus t no t excee d 
what i s reasonabl y necessar y t o attai n th e objec t o f th e ac t authorised . Th e presen t 
statutory provisio n allowin g th e issu e an d enforcemen t o f searc h warrant s wa s t o enabl e 
the polic e t o obtai n evidenc e whic h ma y assis t i n th e convictio n o f a  perso n fo r a n 
offence wit h whic h h e i s charge d o r o f whic h h e i s reasonabl y suspecte d t o b e guilty . 
This must , however , b e a n offenc e triabl e i n Hon g Kong . I t i s untenabl e t o conten d 
that th e polic e o f Hon g Kon g hav e th e powe r t o apprehen d person s fo r offence s 
committed abroa d -  n o warran t coul d hav e bee n issue d t o searc h fo r document s whic h 
would merel y thro w ligh t o n th e characte r o r activitie s o f a  perso n liabl e t o 
apprehension i n Fij i bu t no t i n Hon g Kong. " 
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164. I t i s submitte d tha t a  cour t i n th e Unite d Kingdo m woul d probabl y accep t th e 
reasoning an d resul t o f th e decisio n i n Ocea n Timber . Th e implication s o f Ocea n Timbe r i n 
transmitting evidenc e document s seize d unde r a  searc h warran t ar e clear . It s impac t o n 
intelligence is , however , debatable . Th e Hon g Kon g Lega l Departmen t ha s take n th e vie w 
that Ocea n Timbe r prevent s th e polic e fro m providin g co-operatio n whic h woul d involv e th e 
sending o f informatio n base d o n material s seize d o r brough t int o polic e custody . Thi s seem s 
to b e a  ver y restrictiv e view . Th e cour t i n Ocea n Timbe r uphel d th e corporation' s 
possessory right s i n th e relevan t documents : i t di d no t explicit y refe r t o th e us e o f 
intelligence gleane d fro m thos e documents . Fo r example , i f th e document s indicate d th e 
names an d activitie s o f th e associate s o f th e suspecte d criminals , the n suc h intelligenc e 
could b e communicate d t o a  foreig n polic e force . I t i s difficul t t o se e o n wha t ground s a 
corporation migh t clai m possessor y right s wit h respec t t o tha t information . 

D. Extraditio n 

165. Th e la w an d practic e regardin g extraditio n form s a n importan t par t o f internationa l 
judicial assistanc e i n crimina l matters . Th e creatio n o f th e moder n extraditio n treatie s i n 
the eighteent h an d nineteent h centurie s mark s th e effectiv e beginnin g o f internationa l co -
operation i n th e suppressio n o f crime . Othe r form s o f mutua l assistance , suc h a s bilatera l 
or multilatera l convention s dealin g wit h crimina l activities , ar e regarde d a s "off-shoots " o f 
the extraditio n process . Extraditio n ha s tw o feature s whic h distinguishe s i t fro m othe r 
modes o f judicia l assistance . Firstl y i t involve s th e forma l surrende r b y on e Stat e o f a 
suspected o r convicte d crimina l t o th e authoritie s o f anothe r Stat e fo r th e purpose s o f 
criminal prosecutio n an d punishment . Secondly , i t represent s a  highl y develope d forma l 
arrangement whic h enshrine s th e principl e o f reciprocity . I t would , however , b e wron g t o 
assume tha t forma l extraditio n ha s bee n a n effectiv e mechanis m fo r controllin g crime , 
particularly commercia l o r corporat e fraud . Th e lega l an d practica l difficultie s o f ensurin g 
extradition hav e le d t o alternativ e an d les s forma l arrangement s betwee n State s wit h 
historical an d clos e politica l an d economi c t ies . 

(i) Informa l an d Irregula r Procedure s 

166. Ther e ar e a  numbe r o f lega l an d extra-lega l device s tha t ma y b e see n a s practica l 
alternatives t o forma l extradition . Th e mos t extrem e methods , suc h a s th e abductio n o r 
kidnapping b y agent s o f on e Stat e an d th e retur n o f th e fugitiv e t o anothe r State , wit h o r 
without th e co-operatio n o f th e authoritie s o f th e latte r State , violat e basi c huma n right s 
and also , perhaps , internationa l law . Th e relianc e b y State s o n privat e "volunteers " t o 
apprehend fugitiv e criminal s ma y b e objectionable , bu t i t i s no t illegal . Fo r example , th e 
seizure o f Ronal d Biggs , th e Britis h fugitiv e trai n robber , i n Brazi l b y privat e individual s 
and hi s subsequen t placemen t i n custod y i n Barbado s di d no t impos e an y dut y o n th e Unite d 
Kingdom t o refrai n fro m requestin g hi s extradition . Th e Unite d Kingdo m wa s thu s entitle d t o 
take advantag e o f Bigg' s fortuitou s presenc e i n Barbados . 

167. "Disguise d extradition " i s a n informa l metho d b y whic h a  State , wit h th e prim e 
motive o f extradition , use s it s immigratio n law s t o retur n a  fugitiv e t o anothe r State . 
Expulsion an d deportatio n order s o n th e ground s o f illega l entr y b y a n alie n o r th e 
undesirable presenc e o f a  foreig n residen t provid e th e Stat e wit h a n importan t discretionar y 
device i n givin g internationa l judicia l assistance . Ther e i s a  temptatio n t o us e suc h 
procedures wher e ther e i s n o extraditio n treaty ; wher e th e extraditio n treat y doe s no t 
cover a  specifi c frau d offence ; wher e ther e ar e lon g delay s an d hug e cost s i n extradition , 
a commo n occurrenc e i n frau d cases ; o r wher e th e comple x an d ofte n technica l procedure s 
of extraditio n ar e likel y t o inhibi t extradition . 

168. Traditionally , th e Englis h court s hav e assume d a n ambivalen t attitud e t o th e Britis h 
Government's us e o f deportatio n order s a s a n alternativ e t o forma l extradition . Fo r 
example, i n R . v  Governo r o f Brixto n Prison , e x part e Soblen , 2 2 7 Dr.  Soblen , a  fugitiv e 
convicted o f espionag e i n th e Unite d States , unsuccessfull y challenge d th e Britis h Hom e 
Secretary's deportatio n orde r specifyin g th e Unite d State s a s hi s destination . Th e Cour t o f 
Appeal considere d tha t althoug h th e deportatio n orde r wa s prim a faci e lawfull y issue d o n th e 
ground o f Soblen' s illega l entr y int o th e Unite d Kingdom , th e orde r woul d hav e bee n illega l 
if i t ha d bee n mad e mal a f ide . 2 2 8 

169. I t i s interestin g t o not e tha t th e Cour t o f Appea l i n th e Soble n cas e hel d tha t ther e 
was n o evidenc e tha t th e Hom e Secretar y ha d acte d wit h a n ulterio r purpos e eve n thoug h h e 
had specifie d th e Unite d State s a s th e destinatio n o f th e deportee . Thi s cas e illustrate s th e 
difficulty o f establishin g ba d faith , particularl y sinc e th e cour t ha s n o powe r t o compe l th e 

306 



Home Secretar y t o disclos e th e reason s fo r hi s decisio n o r th e material s o n whic h h e acted . 
229 

170. Althoug h th e imprope r us e o f deportatio n order s ha s bee n describe d a s a n illega l 
evasion o f th e judicia l safeguard s an d procedur e whic h ar e a  necessar y concomitan t o f forma l 
extradition, thi s ha s no t stoppe d th e practice . Indeed , i t ha s bee n sai d tha t deportatio n a s 
a metho d o f co-operatio n i n th e internationa l suppressio n o f crim e ma y b e mor e frequen t 
than forma l extradition . 

171. I t i s clea r tha t whe n a  fugitiv e i s arreste d abroa d an d brough t bac k t o Englan d b y 
irregular o r illega l mean s th e Englis h cour t ha s jurisdictio n t o tr y hi m fo r an y offenc e wit h 
which h e i s charged . Lor d Goddar d C . J . sai d i n R . v  O.C.Depo t Battalio n R .A.S .C . 
230 tha t onc e a  fugitiv e i s i n lega l custod y befor e th e cour t i t i s n o defenc e fo r hi m t o 
say: " I wa s arreste d contrar y t o th e law s o f Stat e A  o r Stat e B  wher e I  wa s actuall y 
arrested." 

172. Althoug h th e cour t ha s jurisdictio n t o tr y th e offence , i t ha s als o a  discretio n t o 
prevent a n abus e o f it s process . 231  If , fo r example , th e Britis h authoritie s participate d i n 
the illegalit y o f th e remova l o f a  fugitive , a n Englis h cour t migh t dismis s th e charge s 
against th e defendant . Thi s occurre d i n R e Mackeson. 232 I n 197 7 Si r Ruper t Mackeso n wa s 
charged wit h sixtee n offence s o f obtainin g service s b y deceptio n concernin g th e collaps e o f 
his Mayfai r trave l agency . Whils t o n bail , Mackeso n lef t Englan d an d travelle d t o Zimbabw e 
(then calle d Rhodesia) . Ther e wa s n o extraditio n treat y i n forc e betwee n th e Unite d 
Kingdom an d Rhodesi a an d subsequentl y Mackeso n wa s deporte d a s a n "undesirabl e resident " 
to England . I n rulin g tha t th e charge s agains t Mackeso n shoul d b e dropped,Lan e L . C . J . 
found tha t th e Metropolita n Polic e ha d aske d fo r th e "disguise d extradition " o f Mackeson . 
The judg e sai d tha t th e detentio n o f Mackeso n b y th e Rhodesia n polic e o n th e plan e t o 
London an d th e deliver y o f hi m t o th e Britis h police , wh o wer e waitin g a s pre-arrange d a t 
Heathrow airport , wa s evidenc e tha t th e "rea l reason " fo r hi s deportatio n wa s a  "back-door " 
extradition reques t fro m th e police . 

(ii) Forma l Extraditio n 

173. Th e proposal s tha t hav e bee n mad e fo r amendmen t an d alteratio n t o th e 
Commonwealth Schem e fo r th e Renditio n o f Fugitiv e Offender s wil l b e brough t befor e th e 
Commonwealth La w Minister s i n a  separat e repor t an d requir e n o discussio n here . 

E. Recognitio n an d Enforcemen t o f Foreig n Judgment s i n Crimina l Case s 

174. I t i s a  genera l rul e tha t th e pena l o r crimina l law s o f a  foreig n Stat e wil l no t b e 
enforced directl y o r indirectl y i n England . A  simila r rul e applie s t o foreig n pena l 
judgments. 233  It  ha s bee n claime d tha t ther e ar e thre e discernibl e reason s fo r thi s rule . 
First, i n Huntingto n v  Attril l 2 3 4 the  Priv y Counci l considere d tha t a  pena l la w i s a n 
exercise b y a  Stat e o f it s sovereig n powe r whic h "by  th e la w o f nation s i s exclusivel y 
assigned t o th e domesti c forum. " Second , Englis h court s hav e ha d i n th e pas t limite d 
confidence i n a  foreig n State ' s administratio n o f justic e an d particularl y foreig n judgment s 
emanating fro m a  crimina l prosecution . Third , ther e ar e numerou s practica l difficultie s 
arising fro m th e enforcemen t o f foreig n judgment s an d th e transformatio n o f judgment s i n 
international law . 

175. Ther e ar e tw o view s a s t o whe n a  la w will  b e regarde d a s a  non-enforceabl e pena l 
law. Th e firs t vie w i s tha t expresse d i n Huntingto n t o th e effec t tha t th e characte r o f th e 
law depend s o n whethe r i t i s fo r th e satisfactio n o f a  privat e wron g o r fo r th e punishmen t 
for th e infractio n o f a  pena l law . 235  In  Huntingto n a  Ne w Yor k law , whic h wa s designe d 
to protec t th e publi c agains t fraudulen t conduc t b y promoter s o f a  corporation , provide d tha t 
the director s o f a  corporatio n shoul d b e personall y liabl e fo r it s debt s wher e fals e report s o f 
its financia l conditio n ha d bee n published . Creditor s wer e entitle d t o recove r sum s unde r 
the statutor y provisio n i n satisfactio n o f thei r outstandin g claims . A  credito r institute d a 
suit unde r th e statut e i n a  Ne w Yor k cour t an d obtaine d judgmen t fo r a  larg e su m o f 
money. H e late r brough t a n actio n o n th e judgmen t i n Ontario . Althoug h th e Ne w Yor k 
courts ha d decide d tha t th e statut e wa s o f a  pena l character , th e Priv y Counci l hel d tha t 
the America n classificatio n wa s no t bindin g o n th e Ontari o court . Th e Priv y Counci l 
expressed th e vie w tha t th e statut e wa s remedial , an d no t penal , sinc e i t allowe d a  credito r 
to enforc e a  liabilit y i n hi s ow n interes t an d thu s protecte d hi s ow n privat e rights . 2 3 6 

176. Th e implicatio n o f th e decisio n i n Huntingto n i s tha t wher e a  privat e part y bring s a 
civil sui t base d o n a  la w whic h provide s publi c an d privat e remedies , suc h a s th e Unite d 
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States Federa l Securitie s Anti-Frau d laws , th e ensuin g judgmen t wi l l b e enforceabl e i n 
England. I t ha s bee n pointe d ou t tha t th e cr i t ica l factor , accordin g t o Huntington , i s th e 
identity o f th e part y a t whos e instanc e th e sui t i s brough t rathe r tha n th e substanc e o f wha t 
is bein g enforced . Consequently , i f Huntingto n i s correct , then , th e numerou s America n 
regulatory law s wi l l b e enforceabl e i n Englan d a t th e reques t o f a  privat e party . 

177. A  differen t vie w a s t o th e enforcemen t o f pena l law s wa s expresse d i n 
Attorney-General o f Ne w Zealan d v  Ort i z 2 3 7 I n thi s cas e th e Ne w Zealan d Governmen t 
sought a n injunctio n t o restrai n th e sal e b y auctio n i n Londo n o f a  valuabl e Maor i carvin g 
which ha d bee n illegall y exporte d fro m Ne w Zealan d contrar y t o th e Histori c Article s Ac t 
1962 an d a n orde r fo r th e retur n o f th e carving . A t f irs t instance , Staughto n J . hel d tha t 
section 1 2 o f th e 196 2 Ac t provide d fo r th e automati c forfeitur e t o th e Crow n o f a n 
illegally exporte d ar t ic le . H e als o hel d tha t th e 196 2 Ac t wa s enforceabl e i n Englan d 
because th e purpos e o f th e forfeitur e provisio n wa s th e preservatio n o f nationa l propert y an d 
not th e punishmen t fo r breac h o f th e law . Thes e view s wer e rejecte d b y th e Cour t o f 
Appeal whic h hel d tha t th e 196 2 Ac t di d no t provid e fo r automati c for fe i ture , 238  and  eve n 
if i t d id , suc h a  la w wa s no t enforceabl e i n England . Ackne r L . J . , wit h who m O'Conno r 
L . J . agreed , considere d tha t th e 196 2 Ac t wa s a  non-enforceabl e pena l la w becaus e i t 
sought t o vindicat e a  State' s right s throug h confiscation . Lor d Dennin g M.R . though t tha t 
the 196 2 Ac t wa s a  non-enforceabl e publi c law . 2 3 9 He  define d a  publi c la w a s tha t clas s 
of law s whic h ar e a n exercis e b y th e sovereig n governmen t o f it s sovereig n authorit y ove r 
property withi n it s terr i tor y o r ove r it s subject s whereve r the y migh t be . I n Lor d Dennin g 
M . R . ' s opinion , a n Englis h cour t wi l l no t enforc e a  foreig n publi c la w whic h purporte d t o 
exercise sovereignt y beyon d th e l imit s o f th e foreig n State' s authori ty . Th e implicatio n o f 
Lord Dennin g M . R . ' s vie w i s tha t th e characte r o f a  foreig n judgmen t wi l l depen d o n 
whether i t i s i n respec t o f a  clai m whic h i s a  manifestatio n o f a  foreig n State' s sovereig n 
authority. I f thi s i s th e case , i t i s arguabl e tha t th e punitiv e damag e award s unde r th e 
United State s anti-frau d securitie s law s shoul d no t b e enforceabl e o r registrabl e i n Englan d 
because i n suc h case s th e publi c interes t i s bein g enforce d indirectl y throug h th e agenc y o f 
the plaint i f fs , rathe r tha n directl y throug h regulator y bodie s suc h a s th e Securitie s an d 
Exchange Commission . 2 4 0 

178. Th e decisio n i n Ort i z support s th e vie w tha t wher e a  foreig n cour t order s th e 
forfeiture o f asset s derive d fro m the f t , frau d o r othe r crimina l offences , suc h a n orde r 
would no t b e enforceabl e i n England . Similarly , a  forfeitur e orde r issue d b y a n Englis h 
court wi l l no t generall y b e enforceabl e i n a  foreig n State . However , wher e a  forfeitur e 
order i s mad e effectiv e s o a s t o reduc e th e propert y int o th e possessio n o f a  State,then , 
according t o Broka w v  Seatrai n U.K . L t d . , 241  th e Englis h court s wi l l enforc e th e t i t l e t o 
the property . Thi s mean s tha t a n Englis h cour t ha s jurisdictio n t o enforc e a n actua l 
possessory t i t l e eve n thoug h i t emanate d fro m a  pena l order . Thus , i f i n Ort i z th e Maor i 
carving ha d bee n seize d an d condemne d i n Ne w Zealan d an d reduce d int o th e possessio n o f 
the Ne w Zealan d Government , th e Englis h cour t woul d hav e enforce d th e government' s 
proprietary t i t l e . 

179. Th e str ic t rul e requirin g non-enforcemen t o f pena l law s applie s no t onl y t o crimina l 
judgments bu t als o t o preventativ e crimina l actions , suc h a s injunctions , civi l suit s an d 
administrative hearing s a t th e reques t o f a  publi c body . Thi s i s il lustrate d b y Scheme r v 
Property Resource s L t d . 2 4 2 I n tha t cas e th e receive r o f a  Panamia n company , accuse d o f 
fraudulent practice s contrar y t o th e Securitie s Exchang e Ac t 1933 , sough t t o hav e himsel f 
appointed a s th e receive r o f th e asset s o f tha t company' s subsidiarie s i n England . Gouldin g 
J . denie d th e applicatio n o n th e ground , inte r al ia , tha t th e receive r wa s a  publi c off ic ia l 
who ha d bee n appointe d a t th e reques t o f th e Securitie s an d Exchang e Commission , an d wh o 
was charge d wit h reducin g int o possessio n th e asset s o f th e compan y i n orde r t o preven t th e 
commission o r continuanc e o f a  pena l offence . Thi s decisio n effectivel y curtail s th e 
enforcement o f th e civi l injunctiv e sui t b y th e Securitie s an d Exchang e Commissio n i n a n 
English court . 

180. I t i s submitte d tha t th e genera l rul e whic h prohibit s th e enforcemen t o f foreig n pena l 
judgments shoul d b e reconsidered . Th e rul e whic h view s th e enforcemen t o f foreig n pena l 
judgments a s impingin g o n th e sovereignt y o f th e Stat e ignore s th e contemporaneou s proces s 
whereby th e enforcemen t o f th e pena l judgment s o f it s ow n court s abroa d woul d wide n th e 
potential rang e o f it s sovereignty . I n bot h nationa l law s 2 4 3 an d internationa l 
conventions244 ther e i s a n increase d willingnes s t o enforc e foreig n pena l judgments . Th e 
most importan t recen t init iat iv e i s th e Europea n Conventio n o n th e Internationa l Validit y o f 
Criminal judgment s 1970 , whic h seek s t o assimilat e a  foreig n crimina l judgmen t fro m th e 
sentencing countr y int o th e lega l syste m o f th e enforcin g country . Th e Europea n Conventio n 
obliges a  requeste d Stat e t o enforc e th e crimina l judgmen t o f anothe r contractin g State , 
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unless th e principl e o f doubl e criminalit y i s no t satisfied , o r i f th e judgmen t i s no t fina l an d 
enforceable i n th e requestin g State , or wher e certai n exculpator y ground s apply . 245 

Acceptance o f th e Conventio n ha s bee n lukewarm . I t ha s bee n signe d b y a  mer e seve n 
European State s whic h hav e simila r crimina l lega l structures . I t i s arguabl e tha t th e Englis h 
criminal justic e syste m i s s o differen t fro m th e State s o n th e Continen t tha t Englan d i s 
unlikely t o acced e t o th e Europea n Convention . O h th e othe r hand , th e Europea n 
Parliament ha s declare d tha t harmonisatio n o f law s withi n th e Europea n Commo n Marke t 
extends t o civil , commercia l an d administrativ e laws , a s wel l a s crimina l laws. 2 4 6 Change s 
in th e Englis h crimina l lega l syste m a s a  resul t o f it s membershi p o f th e Europea n Economi c 
Community i s a  distinc t possibilit y i n th e future . 

181. Th e recognitio n o f a  foreig n pena l judgmen t i s distinguishabl e fro m it s enforcement . 
A judgmen t mus t b e recognise d befor e i t ca n b e enforced . Moreover , a  judgmen t ma y b e 
recognised i n a  negativ e sens e withou t i t bein g positivel y enforced . Althoug h th e commo n 
law authoritie s ar e inconclusiv e o n th e issu e whethe r a  foreig n crimina l judgmen t woul d b e 
recognised s o a s t o preven t a n Englis h crimina l prosecutio n fo r th e sam e offence , 2 4 7 som e 
academic writer s vie w th e doubl e jeopard y principl e a s applyin g t o foreig n crimina l 
judgments. I f thi s vie w i s correct , i t i s submitte d tha t a n Englis h cour t woul d nevertheles s 
be entitle d t o refus e t o recognis e a  foreig n pena l judgmen t wher e i t considere d tha t th e 
criminal ac t wa s committe d o n it s territoy . Thi s i s becaus e n o foreig n pena l judgmen t ca n 
bind a n Englis h cour t fro m exercisin g it s prope r jurisdictio n ove r a  crimina l offence . 

182. Recognitio n ma y b e possibl e i n othe r circumstances . I t should , fo r example , b e 
possible fo r a n Englis h cour t t o tak e int o accoun t a n offenc e trie d abroa d i n imposin g a 
sentence o n a  convicte d criminal . Similarly , wher e a  cour t i s orderin g tha t a  perso n b e 
disqualified fo r participatin g i n th e contro l o r managemen t o f a  company , pursuan t t o 
section 18 8 o f th e Englis h Companie s Ac t 194 8 a s amended , 2 4 8 it is  submitte d tha t th e 
basis o f th e disqualificatio n orde r coul d b e th e convictio n o f tha t perso n befor e a  foreig n 
court fo r a n offenc e o f frau d i n relatio n t o a  company . Th e wid e wordin g o f th e statutor y 
provision shoul d b e noted : th e cour t i s empowere d t o mak e a  disqualificatio n orde r "wher e i t 
appears t h a t . . . a n off icer . . . ha s bee n guilt y o f an y frau d i n relatio n t o th e company.. . " 

183. Finally , recognitio n o f foreig n pena l judgment s ma y b e importan t fo r administrativ e 
and self-regulator y bodies . Fo r exampl e i n Englan d i t shoul d b e possibl e fo r th e Departmen t 
of Trade , pursuan t t o sectio n 3  o f th e Preventio n o f Frau d (Investments ) Ac t 1958 , t o 
refuse t o gran t a  dealer' s licenc e i n securitie s t o a  perso n wh o ha s bee n convicte d o f a 
fraud i n a  foreig n jurisdiction . However , sinc e th e Departmen t o f Trad e woul d hav e th e 
onus o f provin g tha t a n applican t i s no t a  fi t an d prope r perso n t o b e give n a  licence , ther e 
is considerabl e scop e fo r challengin g th e integrit y o f th e foreig n conviction . 

184. I n th e repor t o n commercia l crim e tha t wa s submitte d t o th e Commonwealt h La w 
Ministers' Meetin g i n Barbado s i n 198 0 i t wa s envisage d tha t informatio n relevan t t o th e 
standing o f a n individua l o r compan y seeking , fo r example , registratio n a s a  deale r i n 
securities o r a  licenc e a s a n off-shor e bank , coul d b e collate d b y th e Commonwealt h Frau d 
Officer an d provide d o n reques t t o relevan t authorities . 

F. Bilatera l Form s o f Co-operatio n 

185. Th e mos t importan t for m o f bilatera l co-operatio n i n crimina l matter s i s bilatera l 
extradition arrangements . Fo r th e purpos e o f investigatin g crim e on e o r tw o countrie s hav e 
gone a  ste p furthe r an d entere d int o bilatera l mutua l lega l assistanc e treaties . I n addition , 
double taxatio n treatie s provid e a  limite d metho d o f exchangin g informatio n betwee n taxatio n 
administration whic h ma y b e valuabl e i n investigatin g ta x evasio n o r mor e usuall y onl y case s 
of ta x fraud . 

186. Fe w Commonwealt h countrie s hav e eve r considere d enterin g int o treat y obligation s 
relating t o mutua l assistanc e i n crimina l matters . Th e reason s fo r thi s ar e manifol d an d d o 
not solel y depen d o n lega l considerations . Commo n la w countrie s ar e generall y i n a  positio n 
to provid e assistanc e t o othe r jurisdiction s an d d o no t normall y requir e o r expec t comit y o r 
reciprocity. O n th e othe r hand , mos t commo n la w lega l system s hav e grea t difficult y i n 
accepting evidenc e obtaine d ou t o f jurisdictio n fo r th e purpose s o f a  crimina l trial . 
Therefore, i t ha s bee n argue d tha t ther e i s n o obviou s nee d fo r a n elaborat e treat y syste m 
within th e commo n la w world , i n th e absenc e o f a  radica l shif t awa y fro m th e hearsa y an d 
best evidenc e rul e i n crimina l la w trials . Whethe r thi s i s s o o r not , ther e i s littl e doub t 
that ver y rea l practica l advantage s ma y b e obtaine d i n th e executio n o f a  bilatera l 
arrangement wit h countrie s whic h d o no t necessaril y espous e th e flexibilit y o f th e commo n 
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law worl d i n th e provisio n o f assistance . Therefore , ther e i s grea t valu e i n considerin g th e 
most significan t mode l fo r a  bilatera l mutua l lega l assistanc e treat y -  tha t o f th e 
Swiss-United State s Treat y o n Mutua l Assistanc e i n Crimina l Matters. 2 4 9 

187. Th e Swiss-Unite d State s Treat y i s uniqu e i n tha t i t marrie s a  commo n la w evidentiar y 
system wit h a  Napoleoni c civi l la w system . Th e Treat y permit s a  reques t fo r lega l 
assistance conernin g crimina l matter s 250  t o b e directl y communicate d betwee n th e Unite d 
States Departmen t o f Justic e an d th e Swis s Federa l Offic e fo r Polic e Matters . Lega l 
experts i n bot h authoritie s assis t eac h othe r i n a  spiri t o f co-operatio n i n overcomin g 
important difference s betwee n th e tw o countrie s i n th e investigator y process , evidence -
collection procedure s an d admissibilit y rules . Th e Treat y als o enable s th e Swis s ban k 
secrecy rule s t o b e waive d i n certai n cases . 

188. Th e Treat y provide s tha t wide-rangin g "compulsor y assistanc e measures " ma y b e 
rendered i n eithe r investigation s o r i n proceeding s i n respec t o f offence s committe d withi n 
the jurisdictio n o f th e requestin g State . "Compulsor y assistanc e measures " includ e bu t ar e 
not limite d to : 

(a) ascertainin g th e whereabout s an d addresse s o f persons ; 
(b) takin g th e testimon y o r statement s o f persons ; 
(c) effectin g th e productio n o r preservatio n o f judicia l an d othe r documents , 

records o r item s o f evidence ; 
(d) servic e o f judicia l an d administrativ e documents ; an d 
(e) authenticatio n o f documents . 

189. Th e Treat y als o make s a n importan t distinctio n betwee n genera l lega l assistanc e i n 
criminal matter s an d specia l lega l assistanc e fo r th e prosecutio n o f organise d crime . 
General lega l assistanc e ca n onl y b e invoke d i f th e principl e o f doubl e criminalit y 25 1 is 
satisfied an d th e offenc e i s i n th e schedul e o f offence s i n th e Treaty . 

190. Specia l lega l assistanc e i s availabl e fo r th e investigatio n an d prosecutio n o f organise d 
crime. Specia l lega l assistanc e ma y b e invoke d wher e th e perpetrato r o f th e crimina l ac t i s 
reasonably suspecte d t o b e "knowingl y involve d i n th e illega l activitie s o f a n organise d 
criminal group " an d i s eithe r a  member , affiliat e o r participan t i n an y importan t activit y o f 
the group , o r i s a  publi c officia l wh o ha s knowingl y violate d hi s dutie s i n orde r t o assis t 
such a  group . Th e ter m "organise d crimina l group " 2 5 2 is  precisel y define d sinc e i t serve s 
as th e basi s fo r renderin g lega l assistanc e whic h i s wide r i n scop e tha n traditiona l Swis s 
practice. Wher e organise d crim e participatio n i s reasonabl y suspected , lega l assistanc e will 
be grante d fo r fisca l offences , suc h a s ta x evasio n 253  o r foreig n currenc y violations , o r fo r 
political offences . I n case s o f organise d crim e th e Swis s authoritie s wil l giv e assistanc e 
even i f th e relevan t offenc e i s no t punishabl e i n Switzerland . Th e Swis s Government' s 
strong oppositio n t o organise d crim e i s eviden t i n tha t fundamenta l principl e o f specialit y i s 
waived. Wher e th e organise d crim e provision s apply , documents , testimon y o r othe r 
evidence obtaine d b y th e requestin g Stat e ma y b e use d withou t restriction , provide d tha t th e 
requested Stat e i s notifie d o f suc h us e an d i s give n a n opportunit y t o comment . 

191. Unde r th e Treat y lega l assistanc e include s th e disclosur e o f bankin g information . 
Where suc h disclosur e i s mandatory , th e Swis s authoritie s wil l identif y ban k accoun t 
beneficiaries, wher e possible , examin e bankin g tansaction s an d exchang e information . 
Authentication o f bankin g record s fo r th e purpos e o f complyin g wit h th e America n rule s o f 
admissibility o f evidenc e i s als o withi n th e purvie w o f lega l assistance . Neithe r Articl e 
47(b) o f th e Swis s Bankin g Ac t no r articl e 27 3 o f th e Swis s Pena l Cod e Limi t th e disclosur e 
of bankin g information , excep t a s provide d b y Articl e 10(2 ) o f th e Treaty . Articl e 10(2 ) 
forbids th e disclosur e o f ban k secret s o f thir d partie s wh o appea r t o hav e n o connectio n wit h 
the offenc e unde r investigation , excep t wher e th e offenc e i s "serious" , th e evidenc e sough t 
is o f "substantia l significance" , an d th e informatio n o r evidenc e ha s no t bee n obtaine d 
elsewhere despit e reasonabl e effort s b y th e requestin g State . 

192. I t may  b e usefu l t o discus s briefl y th e effectivenes s o f th e 197 3 Treat y a s a 
mechanism fo r internationa l judicia l assistance . Durin g th e firs t fou r year s o f th e Treaty' s 
implementation th e America n authoritie s mad e 13 1 request s wherea s th e Swis s authoritie s 
made 4 1 request s fo r judicia l assistance . I t i s noteworth y tha t i n 1980-8 1 th e numbe r o f 
requests ha s significantl y increased , indicatin g tha t a s bot h side s becom e mor e familia r wit h 
the lega l syste m o f th e othe r Stat e th e scop e o f assistanc e i s immeasurabl y increased . Th e 
Treaty ha s bee n particularl y usefu l i n corporat e frau d an d narcotic s investigations . Indeed , 
most o f th e request s relat e t o crime s agains t propert y wher e th e offende r ha s use d th e 
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normal commercia l tie s betwee n th e tw o State s s o a s t o avoi d suspicion . I t ha s bee n 
estimated tha t evidenc e obtaine d unde r th e Treat y ha s contribute d t o abou t 8 0 conviction s 
and guilt y plea s i n th e Unite d State s an d approximatel y 35  conviction s i n Switzerland . 254 

Practical example s may  see m t o illustrat e th e importanc e o f thes e statistics . Fo r example , 
the Italia n financie r Sindona  coul d neve r hav e bee n convicte d i n th e Unite d State s o n 
numerous count s fo r hi s rol e i n th e collaps e o f th e Frankli n Nationa l Ban k withou t th e ban k 
records fro m Zuric h an d Genev a whic h wer e obtaine d unde r th e Treaty . 255  In  anothe r 
case th e Swis s authoritie s identifie d intermediarie s wh o ha d receive d and/o r handle d bribe s i n 
connection wit h a n offenc e unde r investigatio n i n th e Unite d States . Th e Swis s authoritie s 
were willin g an d abl e t o giv e assistanc e eve n thoug h suc h intermediarie s wer e no t name s i n 
the document s containin g th e America n request. 2 5 6 Indeed , unde r th e Treat y i t i s possibl e 
to disclos e th e name s o f individual s o r corporation s wh o ar e involve d i n an y wa y i n th e fact s 
being investigate d abroad . I t i s sufficien t fo r th e purpose s o f assistanc e tha t suc h partie s 
participated i n a n ac t constitutin g on e o f th e element s o f th e offenc e unde r investigation ; 
it i s no t necessar y tha t the y b e prim a faci e guilt y o f a n offenc e o r eve n hav e allegedl y 
contravened a  law . Th e Treat y ma y thu s b e effectiv e wher e th e America n authoritie s d o 
not kno w th e identit y o f th e crimina l actor s o r thei r associates . 

193. I t woul d b e wron g t o creat e th e impressio n tha t ther e hav e no t bee n area s o f grea t 
difficulty wit h th e interpretatio n an d applicatio n o f th e Treaty . On e are a whic h ha s evoke d 
considerable disagreemen t i s tha t o f inside r dealin g regulation . I n a  nutshell , althoug h th e 
Americans conside r inside r dealin g unlawful , i t i s rarel y deal t wit h a s a  crimina l offence , 
but mor e usuall y i n th e civi l court s o r throug h administrativ e enforcemen t proceedings . 
Insider dealin g i s no t a  crimina l offenc e i n Switzerlan d an d unti l recentl y ha s no t necessaril y 
been regarde d a s seriousl y a s i t ha s i n th e Unite d States . Give n th e requiremen t fo r doubl e 
criminality th e Swis s hav e bee n unwillin g t o provid e assistanc e i n compulsor y matter s t o th e 
various Unite d State s administrativ e agencie s charge d wit h "policing " th e America n law . A 
number o f case s hav e arise n wher e th e Unite d State s judicia l an d administrativ e authoritie s 
have attempte d t o forc e disclosur e o f bankin g informatio n fro m Swis s financia l institution s 
which i n Switzerlan d i s protecte d b y th e law . Afte r muc h negotiatio n an d a  degre e o f 
antagonism th e Swis s an d Unite d State s government s hav e recentl y entere d int o a 
Memorandum o f Understandin g whic h i n larg e measur e resolve s thes e problems. 257 

194. I t ha s bee n claime d tha t th e Unite d States-Swis s Treat y provide s a  mode l fo r mutua l 
assistance treatie s betwee n commo n la w an d civi l la w States . Th e Unite d State s Departmen t 
of Justic e ha s conclude d simila r treatie s wit h Turkey , Colombi a an d th e Netherland s an d i s 
negotiating treatie s wit h Italy , Franc e an d Germany . Th e Swis s authoritie s hav e commence d 
discussions wit h Canad a o n thi s subjec t an d preliminar y negotiation s wit h othe r countrie s 
which adher e t o th e commo n la w concep t o f crimina l la w an d procedur e hav e bee n initiated . 
However, th e Unite d Kingdo m Governmen t ha s withdraw n fro m negotiation s wit h th e Swis s 
authorities fo r a  bilatera l treat y o n judicia l assistanc e i n crimina l matters . Th e Britis h 
Government i n a  diplomati c not e 258  i n 198 1 rejecte d th e Swis s Government' s suggestio n o f 
a bilatera l treaty . Th e not e stated : 

"The draf t t r e a t y . . . ha s bee n examine d b y th e competen t authoritie s i n th e 
United Kingdom . Th e latte r hav e said , however , tha t the y d o no t favou r th e 
conclusion o f treatie s o n thi s subjec t sinc e th e syste m o f crimina l justic e i n th e 
United Kingdo m doe s no t unde r presen t legislation , len d itsel f easil y t o th e 
application o f mutua l assistanc e agreements . . . Th e Unite d Kingdo m 
Government.. . conside r i t preferabl e tha t th e assistanc e rendere d t o th e Swis s 
authorities shoul d continu e t o b e o n th e basi s o f comit y rathe r tha n i n 
accordance wit h a  reciproca l t reaty . " 

195. Suc h a n approac h b y a  commo n la w jurisdictio n i s understandabl e give n th e presen t 
state o f th e law . Although , ther e ar e fe w case s wher e evidenc e obtaine d oversea s ca n b e 
satisfactorily introduce d int o a  crimina l tria l i n Englan d withou t th e attendanc e o f th e 
witness, th e Britis h approac h appear s t o ignor e th e significanc e tha t information , whic h i s 
not necessaril y admissibl e i n evidence , ca n hav e o n th e cours e o f a  crimina l investigation . 
Experience suggest s tha t a  significan t numbe r o f investigation s hav e bee n frustrate d b y th e 
inability t o secur e th e co-operatio n o f th e Swis s authorities . Polic e officer s a s individual s 
would b e th e firs t t o suppor t thi s observation , an d ther e i s confirmatio n i n man y publishe d 
reports b y inspector s appointe d unde r th e Englis h Companie s Ac t an d i n th e statement s o f 
such bodie s a s th e Cit y Pane l o n Take-over s an d Mergers . 

196 Perhap s a n eve n mor e compellin g reaso n fo r th e reassessmen t o f th e traditiona l stanc e 
of commo n la w countrie s i s th e recen t enactmen t o f th e Swis s Federa l Ac t o n Internationa l 
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Mutual Assistanc e i n Crimina l Matters , 259  whic h cam e int o forc e o n 1  Januar y 1983 . 
Article 8  o f thi s Ac t provides : 

"(1) A s a  rule , a  reques t ( i . e . fo r assistanc e i n matter s requirin g compulsion ) shal l 
be grante d onl y i f th e requestin g Stat e guarantee s reciprocity . Th e Federa l 
Office fo r Polic e Matter s o f th e Federa l Departmen t o f Justic e an d Polic e ma y 
require a  guarante e o f reciprocit y i f thi s i s deeme d necessary. " 

197. I n th e pas t th e Swis s authoritie s hav e administere d th e genera l requiremen t fo r 
reciprocity wit h a  goo d dea l o f flexibility . However , thi s rathe r relaxe d attitud e mus t no w 
change. Unless , Commonwealt h countrie s ar e prepare d t o "guarante e reciprocity " i n th e 
execution o f request s fro m Switzerland , th e Swis s authoritie s canno t acced e t o request s fo r 
assistance fro m tha t country . Whe n i t i s remembere d tha t i t i s a  crimina l offenc e unde r 
Swiss la w fo r a  perso n t o conduc t a n investigatio n o r assum e an y othe r judicia l rol e othe r 
than i n accordanc e wit h Swis s law , th e implication s o f thi s ne w statutor y requiremen t fo r 
reciprocity shoul d b e obvious . 

198. Whils t th e Swiss-Unite d State s Treat y provide s a  usefu l mode l i t i s likel y tha t man y 
Commonwealth countrie s woul d no t requir e th e sam e degre e o f co-operatio n i n fo r exampl e 
such matter s a s organise d crime . A  draf t treat y prepare d b y th e Swis s authoritie s a s a 
basis fo r discussio n wit h commo n la w countrie s ha s bee n furnishe d t o th e Commonwealt h 
Secretariat. 

199. Althoug h i n thi s contex t th e pape r focusse s attentio n o n judicia l co-operatio n i n 
criminal matter s betwee n Switzerlan d an d commo n la w jurisdictions , give n th e significanc e o f 
Switzerland a s a  financia l centr e an d th e reputatio n tha t i t ha s fo r operatin g stric t bankin g 
secrecy laws , simila r consideration s appl y wit h equa l forc e t o othe r countries . I t migh t als o 
be adde d that , a s a n increasin g numbe r o f Commonwealt h countrie s develo p a s off-shor e 
financial centre s wit h thei r ow n form s o f bankin g secrecy , th e eas e wit h whic h co-operatio n 
is afforde d withi n th e Commonwealt h ma y decline . Thi s i s a  matte r whic h appear s t o hav e 
received littl e consideratio n i n an y forum . 

200. A  potentiall y importan t bilatera l for m o f co-operatio n i s th e doubl e taxatio n 
conventions. However , suc h convention s provid e onl y a  limite d metho d o f exchangin g 
financial informatio n betwee n ta x administrations . Fo r example , Switzerlan d ha s entere d 
into doubl e taxatio n convention s wit h France , Germany , th e Unite d Kingdo m an d th e Unite d 
States, al l o f whic h contai n a  claus e providin g fo r th e exchang e o f taxatio n information . 
2 6 0 It  i s expressl y stipulate d i n thes e convention s tha t informatio n wil l onl y b e exchange d 
for th e purpos e o f correctl y applyin g an d preventin g th e abus e o f suc h conventions . I t i s 
arguable tha t unde r suc h convention s a  taxpaye r ca n avoi d an y exchang e o f informatio n 
between th e taxatio n authoritie s b y renouncin g th e advantage s o f th e applicabl e convention . 

201. Interna l nationa l legislatio n ma y restric t th e exchang e o f taxatio n information . Fo r 
example, th e Britis h Inlan d Revenu e i s prohibite d unde r sectio n 6  o f th e Taxe s Managemen t 
Act 197 0 2 6 1 fro m disclosin g informatio n excep t fo r th e purpose s o f thei r dutie s o r fo r th e 
purposes o f an y prosecutio n fo r a n offenc e relatin g t o inlan d revenu e o r i n suc h case s a s 
may b e require d b y law . Th e secrec y obligatio n i s ameliorate d b y sectio n 77  o f th e Financ e 
Act 197 8 whic h provide s tha t th e Inlan d Revenu e ma y disclos e t o th e taxatio n authoritie s o f 
another membe r Stat e o f th e EE C an y informatio n require d t o b e s o disclose d b y virtu e o f 
the Directiv e o f th e Counci l o f th e Europea n Communities. 2 6 2 Disclosur e o f taxatio n 
information t o othe r membe r State s i s subjec t t o a  requiremen t o f confidentialit y 263  and is 
only allowe d fo r th e purpose s o f taxatio n o r t o facilitat e lega l proceeding s fo r failur e t o 
observe th e law s o f th e receivin g State . 264 

G . Multilatera l Form s o f Co-operatio n 

202. Ther e i s a  distinc t tren d toward s multilatera l agreement s o f mutua l assistanc e i n th e 
field o f crimina l law . Thi s ha s bee n brough t abou t b y a  recognitio n tha t a  larg e numbe r o f 
crimes hav e extraterritoria l element s an d b y th e acknowledgemen t tha t th e failur e t o provid e 
co-ordinated assistanc e betwee n group s o f State s ha s facilitate d abusiv e practices . Th e 
forms o f positiv e collaboratio n betwee n State s hav e range d fro m internationa l treatie s tha t 
deal wit h universa l crimes , suc h a s drug s traffickin g an d counterfeiting , t o draf t convention s 
that see k solution s t o controversia l crimes , suc h a s industria l fraud , cultura l propert y 
offences an d bribery . Regiona l treatie s an d internationa l bankin g supervisio n ar e othe r form s 
of multilatera l co-operation . 
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203. Ther e ar e a  numbe r o f internationa l convention s whic h creat e internationa l crime s o r 
come clos e t o establishin g a  universa l jurisdictio n ove r certai n conduct . Fo r example , th e 
Geneva Conventio n fo r th e Suppressio n o f Currenc y Counterfeiting , 1929 , foster s 
international co-operatio n i n stampin g ou t counterfeitin g o f currency . Anothe r exampl e i s 
the Genev a Conventio n o n th e Hig h Seas , 1958 , whic h codifie s th e rul e o f customar y 
international la w tha t pirac y i s a  universa l crime . Th e Hagu e Conventio n fo r th e 
Suppression o f Unlawfu l Seizur e o f Aircraft , 1970 , deal s wit h th e proble m o f aviatio n 
terrorism. 265  Th e issu e o f jurisdictio n i s ofte n a  contentiou s on e i n formulatin g a 
multilateral agreement . Fo r example , th e Unite d Kingdo m Governmen t objecte d t o th e 
drafting o f Articl e 4  o f th e Internationa l Agreemen t o n Illici t Payments , whic h woul d hav e 
imposed a n obligatio n o n State s t o accep t crimina l jurisdictio n ove r briber y offence s whe n 
these hav e effect s withi n th e territor y o f th e Stat e o r ar e committe d b y a  nationa l o f th e 
State. Th e Unite d Kingdo m delegatio n sai d tha t thi s woul d represen t a  fundamenta l departur e 
from th e country' s territoria l rule s o n jurisdictio n an d tha t ther e woul d b e difficult y i n 
enforcing a  la w base d o n suc h a  jurisdiction . 26 6 

204. A n inheren t conflic t o f interes t betwee n develope d an d developin g nation s i s eviden t 
in th e formulatio n o f a n internationa l agreemen t t o dea l wit h th e proble m o f industria l 
fraud. Industria l frau d i s th e practic e o f makin g a  cop y o f a  commercia l produc t wit h a n 
established trad e mar k an d passin g i t of f a s th e genuin e item . "Piracy " o f invention s an d 
industrial design s als o cause s economi c damag e t o a  develope d country' s trad e i n th e 
developing countries . Th e Pari s Conventio n fo r th e Protectio n o f Industria l Property , 2 6 7 

establishes standard s o f substantiv e la w wit h respec t o f industria l property , declare s 
counterfeiting o f commercia l good s t o b e unlawfu l an d leave s appropriat e sanction s t o th e 
national la w o f th e Conventio n States . Th e draf t Internationa l Agreemen t t o Comba t 
Counterfeited Good s i s a  significan t improvemen t o n th e Pari s Conventio n becaus e i t allow s 
owners o f trad e mark s whic h hav e bee n fraudulentl y reproduce d t o directl y approac h nationa l 
authorities an d hav e import s seized . Th e develope d countrie s 2 6 8 suc h a s th e Unite d States , 
Japan, Australi a an d member s o f th e EE C hop e tha t th e Draf t Agreemen t wil l develo p int o 
an Anti-Counterfeitin g Cod e an d will  b e introduce d i n th e Genera l Agreemen t o n Tariff s an d 
Trade. Th e develope d nation s i n th e mai n se e th e proble m simpl y a s on e o f "thef t o f 
technology".269 In  contrast , th e developin g countries , whic h ar e bot h th e primar y sourc e 
and marke t o f counterfeite d goods , ar e extremel y reluctan t t o sig n an y cod e o n industria l 
fraud.2 7 0 Thes e State s se e th e mai n issu e a s on e o f economi c competitio n an d argu e tha t 
the refusa l o f develope d countrie s t o transfe r technolog y an d th e impositio n o f tarif f barrier s 
against thei r good s ar e th e underlyin g cause s o f internationa l industria l fraud . 

205. Internationa l convention s dealin g wit h copyrigh t infringemen t fac e simila r obstacle s a s 
conventions conernin g industria l fraud . Th e Bern e Conventio n fo r th e Protectio n o f Literac y 
and Artisti c Works , 1886 , an d th e Universa l Copyrigh t Convention , 1952 , ar e th e principa l 
multilateral copyrigh t conventions . Thes e convention s ar e supplemente d b y othe r multilatera l 
agreements relatin g t o th e protectio n o f producer s o f record s 2 7 1 and  regiona l agreement s 
relating t o televisio n an d broadcasting . 

206. Th e principl e o f "nationa l treatment " i s incorporate d i n Article s 4  an d 6  o f th e Bern e 
Convention an d Articl e 1 1 o f th e Universa l Convention . Thi s mean s tha t unde r th e 
conventions foreig n copyrigh t owner s ar e accorde d th e sam e right s a s nationals , an d tha t th e 
local court s appl y th e loca l nationa l law s i n copyrigh t t o bot h nationa l an d foreig n authors . 
Since th e copyrigh t law s o f variou s nation s diffe r i n substance , ther e i s forma l reciprocit y 
but no t materia l reciprocity . Whils t th e wester n develope d nation s hav e sough t t o wide n th e 
property right s o f authors , th e developin g nation s hav e trie d t o impos e definit e limit s o n th e 
proprietors o f copyright . 2 7 2 

207. A  seriou s proble m particularl y fo r developin g countrie s ha s bee n th e illici t traffickin g 
of cultura l property . I n Novembe r 197 0 th e Genera l Conferenc e o f th e Unite d Nation s 
Educational, Scientifi c an d Cultura l Organizatio n (UNESCO ) adopte d th e Conventio n o n th e 
Means o f Prohibitin g an d Preventin g th e Illici t Import , Expor t an d Transfe r o f Ownershi p o f 
Cultural Property . Th e Conventio n require s State s t o dra w u p a n inventor y o f cultura l 
property containin g detaile d description s an d photograph s o f archaeologica l treasures , 
culturally an d artisticall y valuabl e object s use d i n religiou s ceremonies , paintings , sculpture s 
and churc h property . Thi s represents , accordin g t o Mr . A . Bossard , 2 7 3 Secretary-Genera l 
of ICPO-Interpol , a  majo r ste p i n facilitatin g th e internationa l circulatio n o f informatio n 
about stole n cultura l property . Previously , a  principa l caus e o f dela y i n investigatin g stole n 
works o f ar t ha s bee n th e difficult y encountere d b y th e polic e i n obtainin g goo d photograph s 
of stole n articles . B y establishin g nationa l inventorie s o f cultura l property , State s ca n 
precisely identif y item s o f stole n propert y an d ICPO-Interpo l ca n rel y o n suc h informatio n t o 
draw u p speed y an d accurat e internationa l stole n propert y notices . 
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208. Th e formulatio n o f internationa l code s o f conduc t fo r transnationa l corporation s (TNCs ) 
is anothe r importan t development. 274 Th e scop e an d th e machiner y fo r monitorin g an d 
implementing th e code s ar e matter s o f protracte d an d fierc e disagreement . Difficul t 
questions a s to the  definitio n o f TNCs , 275  the  applicabilit y o f th e cod e t o governmen t 
corporations 276  and  th e bindin g natur e o f th e code s hav e no t ye t bee n resolved . Th e 
developed countrie s conside r tha t TNCs ' code s shoul d no t b e mandator y becaus e i t woul d b e 
impracticable, give n th e existin g diversit y i n laws , policie s an d objective s amon g States . Th e 
developing countrie s argu e tha t voluntar y code s woul d b e ineffective . However , eve n 
voluntary code s ar e no t withou t merit , provide d ther e i s som e internationa l regulator y o r 
supervisory agenc y responsibl e fo r monitorin g th e conduc t o f TNCs . 

209. Th e searc h fo r regiona l network s o f inter-Stat e co-operatio n b y geographic , politi-ca l 
or socia l entitie s i s anothe r for m o f internationa l collaboration . Th e Europea n Conventio n 
on Mutua l Assistanc e i n Crimina l Matters , 1959 , th e Benelu x Treat y o n Mutua l Assistance , 
1967, th e Treat y o n Mutua l Assistanc e betwee n countrie s o f th e Ara b League , 1966 , an d th e 
attempt b y th e Associatio n o f Sout h Eas t Asia n nation s t o formulat e a  treat y o n mutua l 
assistance ar e example s o f regiona l inter-Stat e co-operation . 

210. Th e Europea n Conventio n o n Mutua l Assistanc e i n Crimina l Matters , 1959 , ha s bee n 
signed b y 1 5 nations , includin g France , Germany , Ital y an d Switzerland , bu t no t th e Unite d 
Kingdom. Unde r th e auspice s o f th e Counci l o f Europ e negotiation s ar e unde r wa y t o exten d 
the concep t o f Mutua l Assistanc e t o al l Wes t Europea n nations . Th e Convention' s provision s 
for mutua l assistance , includ e chapter s o n th e processin g o f letter s rogatory , 277  th e servic e 
of writs , th e appearanc e o f witnesse s an d experts , an d th e communicatio n o f judicia l 
records. Th e Conventio n contain s th e principle s o f doubl e criminalit y an d reciprocit y an d 
also impose s a  dut y o n contractin g State s t o us e thei r respectiv e judicia l service s i n 
furtherance o f th e "wides t measure " o f mutua l assistance . Th e Conventio n doe s no t affec t 
the obligation s incurre d unde r bilatera l o r othe r multilatera l internationa l convention s whic h 
contain clause s governin g specifi c aspect s o f mutua l assistance . Th e Conventio n ha s bee n o f 
limited practica l valu e fo r man y area s o f crim e enforcement . Fo r example , i n th e contex t 
of commercia l crim e althoug h i t wa s onc e envisage d tha t mutua l assistanc e woul d includ e th e 
lifting o f ban k secrec y fo r commo n la w frau d crime s an d ta x fraud , thi s proposa l ha s no t 
yet com e t o fruition . 

211. Unde r th e sponsorshi p o f th e Benelu x Commissio n fo r th e Stud y o f th e Unificatio n o f 
Laws278 th e Benelu x Treat y o n Extraditio n an d Mutua l Assistanc e i n Crimina l Matter s wa s 
signed i n Jun e 196 2 an d ratifie d i n Decembe r 1967. 2 7 9 The  Benelu x Treat y i s uniqu e i n tha t 
it contain s extensiv e measure s concernin g inter-Stat e polic e co-operatio n betwee n Belgium , 
the Netherland s an d Luxembourg . Th e followin g signigican t provision s ar e foun d i n th e 
Benelux Convention . Firstly , Articl e 2 6 o f th e Treat y permit s th e dispatchin g o f 
investigators t o anothe r Stat e s o a s t o continu e investigation s an d t o b e presen t whe n letter s 
rogatory ar e executed . i n suc h case s th e investigato r ha s th e sam e statu s a s polic e official s 
of th e neighbourin g territory . Secondly , Articl e 2 7 provide s a n opportunit y fo r officia l 
investigators t o continu e "shadowing " a  suspecte d crimina l i n anothe r Treat y State,provide d 
it concern s a n extraditabl e offence . Thirdly , i n case s o f emergency , ther e i s a  righ t t o 
chase a  suspecte d crimina l o f a n extraditabl e offenc e acros s th e borde r an d th e righ t t o 
arrest suc h a  criminal , provide d tha t th e "ho t pursuit " i s uninterrupte d an d i s withi n a 
radius no t exceedin g te n kilometre s insid e th e foreig n territory . Fourthly , Articl e 3 3 
creates th e possibilit y o f "lendin g out " convicte d criminal s fo r th e purpos e o f participatin g i n 
and aidin g a  foreig n investigation . 

212. Th e nee d fo r elaborat e investigativ e co-operatio n i n th e Benelu x Treat y arise s fro m th e 
considerable eas e o f trave l an d th e exten t o f borde r crime s i n thes e smal l States . Th e 
Treaty ha s bee n haile d b y M r J . Nepote , a  forme r Secretary-Genera l o f ICPO-INTERPOL , 
as a  "firs t ste p toward s disregardin g th e concep t o f nationa l sovereignty " 280  and  a s a 
model fo r futur e internationa l collaboration . Thi s optimisti c analysi s i s tempere d b y th e 
fact tha t th e treat y i s no t particularl y usefu l wherr e a  crimina l passe s throug h mor e tha n 
three States . Moreover , th e treat y shoul d b e see n i n th e contex t o f thre e unusuall y friendl y 
neighbouring State s whic h hav e expresse d a  genuin e desir e t o harmonis e an d unif y thei r lega l 
rules an d procedures . Indeed , i n spit e o f th e condition s favourin g extensiv e co-operation , 
the partie s too k fourtee n years  t o agre e o n a  fina l draf t o f th e Treat y an d anothe r fiv e 
years t o ratif y i t . I t i s clea r tha t th e difficultie s encountere d i n reachin g an y agreemen t o n 
inter-State collaboratio n shoul d no t b e underestimated . 

213. Th e internationalisatio n o f bankin g i n th e 1960 s ha s produce d considerabl e change s i n 
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the bankin g sys tem . Th e expansio n o f bank s acros s nationa l terr i tor ie s throug h subsidiarie s 
and branche s i n a  larg e numbe r o f countrie s an d th e growt h o f offshor e market s whic h 
operate outsid e th e control s o f nationa l centra l bank s ha s c rea te d i n effec t a  "supervisor y 
vacuum". Thes e developments , couple d wit h th e collaps e an d failur e o f a  numbe r o f bank s 
in th e Unite d Kingdom , German y an d Ital y i n 1973-74 , precipi ta te d increase d co-operatio n 
among bankin g supervisor y au thor i t ies . I n Decembe r 197 5 th e Governor s o f th e world ' s 
major centra l bank s endorse d th e Concorda t o f th e Grou p o f Ten . Th e Concorda t 
promulgated th e followin g fundamenta l principle s 2 8 1 fo r co-opera t ion : 

(a) hos t an d paren t ban k authori t ie s shoul d shar e join t responsibilit y fo r th e 
supervision o f foreig n bankin g es tabl ishments ; 

(b) n o foreig n bankin g establishmen t shoul d escap e supervision ; an d 
(c) hos t countrie s shoul d allo w direc t inspectio n b y paren t nationa l bankin g 

authori t ies o f offshor e facilitie s operate d b y bank s wit h headquarter s i n th e 
parent count ry . 

214. Althoug h thes e measure s wer e principall y directe d a t improvn g th e bankin g authorit ies ' 
ability t o monito r th e liquidity , solvenc y an d countr y ris k o f nationa l banks , th e Concorda t 
principles coul d appl y equall y t o th e regulatio n o f th e propriet y o f internationa l bankin g 
operat ions . A  smal l numbe r o f industrialise d countrie s hav e recommende d tha t nationa l ban k 
supervision shoul d encompas s th e investigatio n o f crimina l act ivi t ie s o f it s offshor e bank s an d 
tha t hos t nation s shoul d lif t ban k secrec y wher e ground s o f suspicio n o f crimina l activit y 
ex is t . Thes e proposal s hav e no t bee n accep ted . Moreover , i t shoul d b e note d tha t th e 
Concordat explicitl y provide s tha t ban k inspectio n canno t b e use d a s a  mean s o f identifyin g 
tax evasio n pe r s e . 

215. A  considerabl e proble m i n th e Eas t Caribbea n ha s bee n th e creat io n o f "fre e banking " 
sovereign cr im e zones . Fre e bankin g zone s ar e locate d nex t t o a i rpor t s , ar e legall y 
autonomous an d ar e no t subjec t t o an y supervisio n b y loca l cus toms , immigrat ion , bankin g o r 
police au thor i t ies . Unde r th e auspice s o f th e Internationa l Monetar y Fun d ( IMF) , th e Eas t 
Caribbean Currenc y Authorit y (ECCA ) wa s crea te d wit h th e objec t o f becomin g a  centra l 
bank fo r th e smalle r countrie s o f th e Eas t Car ibbean . I t wa s propose d tha t th e ECC A 
would asser t it s authori t y s o tha t "dirt y money " woul d no t b e allowe d int o th e nationa l 
banking sys tems , bankin g licenc e application s woul d b e vet te d an d depositor s an d account s 
would b e inspecte d wit h a  vie w t o discoverin g " i r regular i t ies" . Th e ECC A ha s me t wit h 
strong opposition . Th e propose d ECC A init iat iv e ha s no t bee n full y implemente d i n spit e o f 
considerable pressur e fro m th e IM F an d th e Unite d State s Government . 

Developing Mutua l Assistanc e i n Crimina l Matter s 

216. Assumin g tha t Commonwealt h countrie s woul d recognis e th e poli t ical , socia l an d 
economic advantage s i n developin g greate r mutua l assistanc e i n crimina l mat te r s th e questio n 
arises a s t o ho w bes t thi s ma y b e achieved . Ther e ar e n o immediat e o r simpl e answers . 
The mat te r i s on e fo r deliberatio n th e mor e s o becaus e i n man y jurisdiction s t o achiev e 
effective improvement s ther e woul d hav e t o b e legislativ e changes . Th e writer s o f thi s 
paper hav e therefor e se t ou t a  numbe r o f possibl e approache s rangin g fro m a  Commonwealt h 
scheme fo r mutua l assistanc e i n crimina l ma t t e r s t o merel y a  refinemen t o f th e existin g 
informal procedures . 

(1) A  Commonwealt h Schem e fo r Mutua l Assistanc e i n Crimina l Matter s 

217. Th e Governmen t o f Australi a submitte d a  Memorandu m t o th e Commonwealt h La w 
Ministers Meetin g i n Winnipeg , Canada , i n 197 7 2 8 2 suggestin g tha t a  meetin g b e convene d 
by th e Commonwealt h Secre tar ia t t o negot ia t e a  schem e analogou s t o th e 196 6 Schem e fo r 
the Renditio n o f Fugitiv e Offender s fo r genera l mutua l assis tanc e i n crimina l m a t t e r s . Thi s 
suggestion i s a t t r ac t iv e give n th e succes s o f th e Commonwealt h Schem e fo r th e Renditio n o f 
Fugitive Offenders . However , whils t th e Australia n delegatio n raise d th e mat te r agai n a t 
the Meetin g th e ma t t e r wa s take n n o fur ther . 

218. I t seem s clea r tha t a  Commonweal th-wid e init iativ e i n thi s fiel d woul d i n practica l 
te rms hav e t o b e conceive d a s a  "scheme " an d no t a n internationa l convention . Th e 
weakness i n basin g suc h a n init iat iv e o n a  "scheme " i s , o f course , tha t individua l countrie s 
are lef t wit h greate r discretio n i n th e adoption , implementat io n an d administratio n o f th e 
"agreed" provisions . Whils t th e Commonwealt h Schem e fo r th e Renditio n o f Fugitiv e 
Offenders ha s encountere d pract ica l difficultie s i t mus t b e regarde d a s a  succes s an d could , 
it i s respectfull y submit ted , provid e a  conceptua l basi s fo r a  wide r in i t ia t ive . O f course , i t 
would b e wron g t o underes t imat e th e problem s involve d i n developin g a n acceptabl e 
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Commonwealth Schem e fo r Mutua l Assistanc e i n Crimina l Matters . Whils t ther e i s 
comparatively littl e scop e fo r fundamenta l disagreemen t o n th e desirabilit y o f returnin g 
fugitive offender s fo r ordinar y crimina l la w offence s t o anothe r Commonwealt h countr y t o 
face a  fai r tria l ther e ar e exceedingl y mor e controversia l issue s i n arrivin g a t a  genera l 
scheme fo r mutua l assistanc e i n crimina l matters . I t i s onl y necessar y t o conside r th e 
possible differenc e i n view s o f Commonwealt h countrie s o n suc h matter s a s th e provisio n o f 
assistance i n takin g compulsor y measure s t o secur e an d provid e evidence , th e admissibilit y o f 
evidence obtaine d ou t o f jurisdictio n an d th e enforcemen t o f foreig n judicia l orders , fo r 
example, i n regar d t o th e forfeitur e o r seizur e o f propert y associate d wit h crimina l activity . 
On th e othe r hand , ther e ar e man y matter s wher e a  consensu s o f opinio n coul d b e achieve d 
with relativ e ease . Afte r all , ther e ar e importan t commo n lega l tradition s i n mos t 
Commonwealth countries . 

219. Shoul d La w Minister s conside r i t desirabl e tha t a  forma l schem e b e devise d fo r th e 
Commonwealth the n i t ma y b e appropriat e fo r th e Commonwealt h Secretaria t t o undertak e a 
more thoroug h stud y an d the n conven e a  meetin g o f relevan t official s t o develo p a 
satisfactory draft . Th e Britis h delegatio n t o th e 197 7 Commonwealt h La w Ministers 1 

Meeting though t tha t "furthe r exploratio n o f th e subjec t b y th e Secretariat " woul d b e 
appropriate. A  simila r approac h t o tha t adopte d i n regar d t o th e recognitio n o f judgment s 
and orders , an d th e servic e o f proces s withi n th e Commonwealt h woul d see m t o commen d 
itself. 2 8 3 

220. I t ha s bee n suggeste d tha t regiona l a s oppose d t o a  Commonwealt h wid e initiativ e 
would b e mor e practicable . Wit h respect , thi s ma y b e doubted . Whils t ther e ar e specia l 
considerations pertainin g t o jurisdiction s i n clos e an d regiona l geographi c proximit y th e wide r 
Commonwealth perspectiv e shoul d no t b e sacrificed . Regiona l initiative s shoul d b e i n 
addition t o an d no t i n derogatio n fro m a  Commonwealt h initiative . O f course , o n th e basi s 
of th e experienc e gaine d i n th e Commonwealt h initiativ e i n regar d t o mutua l assistanc e i n 
civil matter s th e convenin g o f regiona l workin g meeting s ma y b e appropriate . 

(2) Bilatera l Arrangement s 

221. Th e Australia n Governmen t i n th e memorandu m t o whic h referenc e ha s alread y bee n 
made, 284  referre d t o th e Swiss-Unite d State s Treat y o n Mutua l Assistanc e i n Crimina l 
Matters whic h ha s bee n discusse d earlie r i n thi s paper . 2 8 5 The  Australia n Governmen t 
expressed th e vie w tha t thi s treat y migh t provid e a  usefu l mode l fo r Commonwealt h 
countries i n arrivin g a t satisfactor y bilatera l arrangement s wit h othe r Commonwealt h 
countries. O f course , th e Swiss-Unite d State s Treat y involve s th e relationshi p o f a  commo n 
law an d civi l la w crimina l process , an d ma y therefor e requir e adaptatio n befor e i t i s readil y 
acceptable t o tw o commo n la w jurisdictions . O f course , th e Swiss-Unite d State s Treat y 
does provid e a  soun d mode l fo r an y Commonwealt h countr y desirou s o f enterin g int o a 
bilateral arrangemen t wit h a  civi l la w jurisdictio n an d th e Swis s Governmen t ha s prepare d a 
draft treaty , base d o n th e Unite d State s one , fo r othe r commo n la w countries . 

222. Th e bilatera l approac h doe s hav e certai n advantage s ove r th e multilatera l approach . 
Governments ar e give n greate r freedo m t o determin e exactl y wha t obligation s ar e undertake n 
and exactl y t o whom . Thi s i s a n importan t politica l consideratio n an d i n practica l term s 
means tha t bilatera l developmen t ma y procee d somewha t mor e expeditiousl y tha n a 
multilateral initiative . Furthermore , bilatera l arrangement s ma y b e entere d int o wit h 
countries outsid e th e Commonwealt h o n essentiall y th e sam e term s a s thos e within . Thi s 
consideration migh t b e particularl y importan t wher e a  Commonwealt h countr y i s alread y 
committed t o som e kin d o f regiona l initiative . 

223. Commonwealt h La w Minister s ma y fee l tha t ther e woul d b e advantag e i n th e 
Commonwealth Secretaria t undertakin g furthe r studie s i n thi s are a wit h a  vie w t o arrivin g a t 
a suggeste d draf t treat y fo r Commonwealt h countrie s whic h migh t serv e a s a  mode l fo r th e 
negotiation o f bilatera l arrangements . Ther e migh t wel l b e meri t i n convenin g a  meetin g o f 
relevant official s t o determin e a n appropriat e Commonwealt h model . 

224. I t shoul d b e emphasise d tha t th e suggestio n tha t a  Commonwealt h Schem e fo r Mutua l 
Assistance i n Crimina l Matter s shoul d b e devise d i n n o wa y effect s th e righ t o f an y 
Commonwealth jurisdictio n t o ente r int o a  bilatera l arrangemen t wit h an y othe r country , 
inside o r outsid e th e Commonwealth , an d t o thi s exten t th e multilatera l an d bilatera l 
approaches ar e no t mutuall y exclusive . Indeed , th e bilatera l approac h coul d b e satisfactoril y 
combined wit h th e multilatera l approac h givin g Commonwealt h countrie s th e "right " t o 
secure co-operatio n an d assistanc e i n appropriat e cases . 
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(3) Unilatera l Initiativ e 

225. It  i s fo r ever y countr y t o determin e wha t assistanc e i t i s prepare d t o giv e th e agent s 
of a  foreig n jurisdictio n i n thei r endeavou r t o administe r thei r ow n crimina l judicia l process . 
The creatio n o f a  Commonwealt h Schem e fo r Mutua l Assistanc e i n Crimina l Matters , alon g 
the sam e line s o f th e Commonwealt h Schem e fo r th e Renditio n o f Fugitiv e Offenders , no t 
reinforced b y bilatera l treat y obligations , woul d no t ves t i n an y Commonwealt h jurisdictio n 
the "right " t o secur e co-operatio n o r assistanc e i n anothe r Commonwealt h country , althoug h 
there would , o f course , b e a n expectatio n tha t suc h woul d b e forthcomin g i n accordanc e 
with th e Commonwealt h Scheme , wher e th e relevan t jurisdictio n ha d brough t i t int o it s 
domestic law . 

226. Ther e i s n o wa y o f avoidin g th e practica l proble m tha t whateve r approac h i s taken , i n 
the en d Commonwealt h countrie s wil l hav e t o conside r amendin g thei r domesti c law s t o 
accommodate request s fro m oversea s and , fro m thei r ow n standpoin t -  perhap s mor e 
importantly -  exten d th e admissibilit y o f evidenc e acquire d fro m overseas . A s alread y 
mentioned earlie r i n thi s paper , fe w Commonwealt h countrie s hav e eve n considere d thi s 
problem le t alon e prepare d draf t legislatio n whic h woul d significantl y resolv e thes e comple x 
procedural an d evidentiar y difficulties . I n th e circumstances , Commonwealt h La w Minister s 
may fee l tha t ther e woul d b e advantag e i n th e Commonwealt h Secretaria t furthe r studyin g 
the relevan t law s an d procedure s an d prepar e suggestion s a s t o ho w som e o f thes e problem s 
might b e resolve d i n th e contex t o f a  Commonwealt h initiative . 

(4) Informa l Assistanc e 

227. Whils t ther e i s considerabl e scop e fo r increasin g informa l co-operatio n an d assistance , 
in th e fina l analysi s wher e a  crimina l tria l i s involve d resor t wil l hav e t o b e mad e t o 
judicial procedures . I t i s th e absenc e o f effectiv e forma l lega l procedure s fo r obtainin g 
information an d evidenc e fro m overseas , whic h i s usabl e o r admissibl e i n evidence , befor e 
the domesti c court s tha t remain s a t th e hear t o f th e problem . Polic e an d judicia l 
authorities ar e mandate d an d orientate d t o th e crimina l proces s whereb y a n offende r i s deal t 
with b y th e nationa l court s accordin g t o th e ordinar y rule s o f procedur e an d evidence . 
Whether thes e procedure s an d rule s ar e a t al l adequat e fo r copin g wit h th e moder n 
international crimina l remain s t o b e seen . Bu t th e fac t remain s tha t unles s polic e officer s 
have a  hop e o f securin g evidenc e fro m oversea s whic h wil l resul t i n a  goo d chanc e o f 
achieving a  successfu l prosecutio n befor e thei r ow n crimina l court s fe w wil l b e prepare d t o 
deal wit h th e matte r o n an y othe r basis . Fo r example , i n practic e ver y fe w ordinar y polic e 
officers ar e concerne d wit h los s preventio n o r th e strategi c us e o f intelligenc e wher e suc h i s 
not referabl e t o a  potentia l prosecution . Th e restrictiv e attitud e o f prosecutionar y 
authorities i n certai n Commonwealt h jurisdiction s bot h t o th e lega l questio n o f jurisdictio n 
over crime s an d t o th e practicalit y an d cos t o f securin g evidenc e oversea s whic h may  no t i n 
the fina l analysi s b e admissibl e i n court , ha s le d t o a  disturbin g leve l o f disenchantmen t an d 
even frustratio n o n th e par t o f la w enforcemen t officers . Thi s ha s bee n especiall y s o i n 
regard t o organise d crim e an d commercia l crime . Perhaps , eve n mor e disturbin g i s th e 
reputation tha t certai n countrie s ar e rapidl y acquirin g a s centre s fo r eithe r operatin g 
criminal enterprise s o r launderin g th e proceed s o f crim e committe d elsewhere . Man y la w 
enforcement officer s fee l tha t thes e unfortunat e development s ar e directl y relate d t o th e 
issues raise d i n thi s paper . Give n th e concer n expresse d b y Commonwealt h La w Minister s a t 
their previou s meeting s abou t th e leve l an d exten t o f organise d internationa l commercia l 
crime th e significanc e o f thes e development s shoul d no t b e underestimated . 

228. Whateve r approac h La w Minister s fee l ma y b e appropriat e i n regar d t o th e provisio n o f 
increased mutua l judicia l assistanc e i n crimina l matter s o n a  mor e forma l basis , devisin g a 
suitable schem e o r programm e wil l inevitabl y tak e t ime . I n th e shor t ter m Commonwealt h 
Law Minister s ma y fee l abl e t o encourag e prosecutor s an d la w enforcemen t officer s t o adop t 
less parochia l attitude s t o request s fo r informatio n an d assistanc e fro m oversea s tha n i s 
presently adopte d i n som e instances . Thi s woul d hav e th e immediat e advantag e o f fosterin g 
a greate r degre e o f goodwil l an d confidenc e a t th e la w enforcemen t level . Th e 
Commonwealth Frau d Officer , whos e appointmen t i n Novembe r 198 1 wa s partl y a s a  resul t 
of th e recognitio n b y La w Minister s a t thei r las t Meetin g tha t "co-operatio n o n a  polic e 
force-to-police basis " wa s no t a  complet e answer , 2 8 6 ha s experience d som e difficult y i n 
assisting Commonwealt h countries , particularl y fro m th e developin g world , i n securin g 
effective co-operatio n fro m othe r polic e force s withi n th e Commonwealth . I n particular , 
some polic e force s fee l unabl e t o acced e t o a  reques t fo r assistance , eve n i f conveye d t o 
them throug h th e ICPO-Interpo l network , wit h an y degre e o f urgency . I n othe r cases , 
requests ar e simpl y ignore d o r accorde d a  degre e o f priorit y whic h make s a  mocker y o f 
international co-operation . Man y polic e agencie s refus e t o acknowledg e th e practica l 
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importance o f inquirie s relatin g t o los s preventio n an d wi l l no t provid e information , eve n 
where the y ar e abl e t o d o s o unde r thei r law , whic h woul d assis t anothe r jurisdictio n i n 
avoiding los s throug h th e commissio n o f a  cr ime . Th e situatio n i s exacerbate d b y th e 
reluctance o f ICPO-Interpo l t o becom e involve d i n th e provisio n o f assistanc e a t thi s leve l 
where a  specifi c crim e ha s no t bee n ident i f ied . Commonwealt h La w Minister s ma y conside r 
that i t woul d b e appropriat e t o reasser t th e importanc e o f co-operatio n a t thi s leve l an d 
encourage thei r la w enforcemen t agencie s t o accor d thi s aspec t o f combattin g crim e a  highe r 
pr ior i ty . 

Conclusions 

229. Th e paramoun t conclusio n tha t th e writer s com e t o , i s tha t ther e i s a  significan t 
problem i n th e provisio n o f judicia l assistanc e i n crimina l matter s a t a n internationa l level, 
both withi n th e Commonwealt h an d outside , Whils t informa l co-operatio n an d th e utilisatio n 
of th e ICPO-Interpo l networ k i s o f considerabl e significance , neithe r resolv e al l th e 
problems. Ther e i s a  disturbin g tren d fo r domesti c la w enforcemen t agencies , fo r a  variet y 
of reasons , t o almos t giv e u p whe n a  substantia l foreig n elemen t i s involve d i n th e 
commission o f a  cr ime . Unles s urgen t an d prope r attentio n i s give n t o th e problem s 
confronting thos e calle d upo n b y societ y t o investigat e an d prosecut e criminal s operatin g o n 
an internationa l leve l ou r lega l system s ar e bein g aske d t o figh t wit h thei r hand s tie d behin d 
their backs . Th e successfu l conviction s tha t ar e achieve d i n thi s contex t ca n onl y represen t 
an exceedingl y smal l proportio n o f th e case s whic h coul d an d shoul d b e brough t befor e th e 
courts i f th e arm s o f th e lega l syste m wer e freed . 

230. Th e presen t writer s woul d commen d th e suggestio n o f th e Australia n Governmen t i n it s 
Memorandum t o th e Commonwealt h La w Ministers ' Meetin g i n Winnipeg , Canada , i n 1977 , 
that seriou s though t shoul d b e give n t o th e creatio n o f a  Commonwealt h Schem e fo r Mutua l 
Assistance i n Crimina l Matters . Thi s Schem e coul d usefull y b e reinforce d b y th e negotiatio n 
of bilatera l treatie s wit h Commonwealt h an d non-Commonwealt h countrie s alon g th e sam e 
lines a s th e Swiss-Unite d State s Treat y o f 1973 , wit h suitabl e amendments . I n th e shor t 
term domesti c la w enforcemen t authoritie s shoul d b e encouraged , an d i f necessar y give n th e 
resources, t o mor e enthusiasticall y follow-u p request s fo r assistanc e an d informatio n fro m 
other jurisdictions . I n particular , ther e shoul d b e greate r attentio n t o th e us e o f strategi c 
and operationa l intelligenc e a t th e internationa l leve l an d greate r emphasi s shoul d b e give n 
to th e us e o f los s preventio n technique s i n certai n area s o f la w enforcement . 
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APPENDIX I 

APPLICATION CF THE PRINCIPLES OF DOUBLE CRIMINALITY AND O F 

RECIPROCITY AND A REQUIRED MINIMUM STANARD OF  SERIOUSNES S 

OF OFFENCES I N CASES WHERE CO-OPERATION IS REQUESTED: 

(Extracted from Report No.5 submitted by the General Secretaria t of ICPO-Interpol t o the 45th General 
Assembly Session, Accra ICPO-Interpol, 1976, on International Frauds and Commercial Crime.) 

(The following definitions were used i n the 
questionnaire addressed t o NCBs: 

Double criminality: 
According t o this principle, assistance i s ony given in 
cases where the act committed i s an offence punishabl e 
by the courts i n the requesting country and would als o 
be punishable by the courts i n the requested country ha d 
it been committed there . 

Reciprocity: 
According to this principle, assistance i s only given if 
the requesting country would grant th e same or simila r 
assistance i f the positions were reverse d 

Minimum standard of seriousnes s of an offence :  For example; 
legal distinction suc h as "crime" or "indictable offence" etc., a 
requirement tha t offences must be liable to a specified minimum 
sentence.) 

The following analysis relate s t o Part One of Report No. 5 and 
therefore only t o Foreign Exchange and Currency Offences (an d 
closely relate d economic crimes) . Non e of th e responding NCBs 
made any distinction between th e type of assistance requested , 
with th e exception of Finland with regar d t o the minimum 
seriousness of th e offence. 

It should also be noted tha t thi s analysis was prepared i n 1976 
and i s thus not entirely accurat e today. 

N.B. The tabl e i s in French alphabetical order . 

COUNTRY 

Netherlands 
Antilles 

Bahrain 

Bermuda 

Burundi 

Canada 

Chile 

Finland 

France 

Application of the principle of 
double criminality (cf.definitio n 
under 7.2 ) 

Yes 

Yes. However, see Bahrain's 
reply on police powers (7.3.1) ; 
the question on possibilities for 
co-operation (cf.7.3.2) was 
considered "not applicable". 

No 

No explicit reply, but 
apparently not. 

No 

No 

Yes, but no account i s taken of 
the value limits which are part of 
the offence committed. 

Yes 

Application of the principle of 
reciprocity (cf.definitio n 
under7.2) 

No 

Yes, but i t is not applied strictl y 
(cf.preceding column) . 

Yes, the Bermuda authorities 
would expect total co-operatio n 
in return. 

No explicit reply , but 
apparently not. 

No 

No 

Yes, but i t is not applied very 
strictly (th e requesting country 
does not have to give exactly th e 
same service in return) . 

Yes, depending on the 
requesting country. 

Required minimum standard of 
seriousness of offences (cf.7.2 ) 

Yes (th e offence should be of 
sufficient seriousnes s in 
Netherlands Antilles legislation) . 

No (cf . remark i n first column). 

No 

No explicit reply, but 
apparently not. 

No 

No 

No. However, exercising of 
coercive powers relies upon 
certain minimum standards in 
Finnish legislation . 

"There must be a criminal offenc e 
punishable under French legislation". 
(It i s not clear whether thi s reply 
is merely a repetition of the 
principle of double criminality, or 
if i t has a more far-reaching 
significance.) 
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COUNTRY 

Hong Kong 

India 

Ireland 

Japan 

Malaysia 

Nigeria 

Pakistan 

Philippines 

Portugal 

Singapore 

Sri Lanka 

Sweden 

Venezuela 

Application of th e principle of 
douple criminality (cf . definition 
under 7.2 ) 

Yes, provided tha t the offence 
has been partly committed i n 
Hong Kong and exists under 
Hong Kong law . 

Yes 

The service which drafted th e 
reply thinks not. 

No 

No. However , see Malaysia's 
reply concerning polic e 
powers (7.3.1 ) 

Yes 

Usually, yes (according t o the 
NCB's reply ; another servic e 
which assisted i n replying t o the 
questionnaire stated tha t thi s 
principle i s not applied) . 

"The principle i s applied only 
when th e offence i s likewis e 
punishable by any of our penal 
laws." 

Yes 

No. However , see Singapore's 
reply on police powers (7.3.1) ; 
the question on the possibilities 
of co-operation (cf . 7.3.2) was 
considered "not applicable". 

No 

Yes 

Yes 

Application of th e principle of 
reciprocity (cf . definition 
under 7.2 ) 

Yes 

No 

The service which drafted th e 
reply think s not. 

Yes (applie d strictly ) 

Yes (cf . remark i n 
preceding col urn). 

Yes 

There i s no strict rul e (accordin g 
to the NCB; another servic e 
stated that, in practice, this 
principle i s not applied) . 

Yes, but i t i s not strictl y applied . 

No repl y given. 

No 

No 

No 

Yes (th e requesting country must 
be prepared t o render a more or 
less similar servic e i n exchange 
wherever possible) . 

Required minimum standard of 
seriousness of offences (cf . 7.2) 

No 

No 

The service which drafted th e 
reply think s not. 

-

Yes ("o n reciproca l basi s and to 
the most extent possible as 
permitted by th e legislatio n of 
our country". Thi s i s taken to 
mean tha t ther e are minimum 
requirements of seriousnes s i n 
relation t o Malaysian legislation ) 
cf. remark i n column 1. 

-

Usually, yes. 

, N o 

No 

No 

No 

Yes (th e offence must be a 
"delito" punishable by a 
prison sentence) . 
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APPENDIX I I 

TREATY BETWEE N TH E UNITE D STATE S O F AMERIC A 
AND TH E SWIS S CONFEDERATIO N 

ON MUTUA L ASSISTANC E I N CRIMINA L MATTER S 

The Presiden t o f th e Unite d State s o f Americ a 
and 

the Swis s Federa l Council , 

Desiring t o conclud e a  treat y o n mutua l assistanc e i n crimina l matters . 

Having appointe d fo r tha t purpos e a s thei r Plenipotentiaries : 

The Presiden t o f th e Unite d State s o f America : 

Walter J . Stoessel , Jr. 
Assistant Secretar y o f Stat e fo r Europea n Affair s 

Shelby Cullo m Davi s 
Ambassador Extraordinar y an d Plenipotentiar y 
of th e Unite d State s o f Americ a t o Switzerlan d 

The Swis s Federa l Council : 

Dr. Alber t Weitnaue r 
Swiss Ambassado r t o Grea t Britai n 

who, havin g exchange d thei r respectiv e ful l powers , whic h wer e foun d i n goo d an d du e 
form, hav e agree d a s follows : 

INDEX 

Chapter I 
Applicability 

Obligation t o Furnis h Assistanc e 
Non-Applicability 
Discretionary Assitanc e 
Compulsory Measure s 
Limitations o n us e o f Informatio n 

Chapter I I 
Special Provision s Concernin g Organize d Crim e 

General Requirement s 
Extent o f Assistanc e 
Applicable Procedur e 

Chapter II I 
Obligations o f Requeste d Stat e i n Executin g Request s 

General Provision s fo r Executin g Request s 
Duty t o Testif y i n Requeste d Stat e 
Locating Person s 
Special Procedura l Provision s 

Chapter I V 
Obligations o f Requestin g Stat e 

Restrictions o n Us e o f Testimon y 
Exclusion o f Sanction s 
Protection o f Secrec y 

Article 1 
Article 2 
Article 3 
Article 4 
Article 5 

Article 6 
Article 7 
Article 8 

Article 9 
Article 1 0 
Article 1 1 
Article 1 2 

Article 1 3 
Article 1 4 
Article 1 5 
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Chapter V 
Documents, Record s an d Article s o f Evidenc e 

Article 1 6 Cour t an d Investigativ e Document s 
Article 1 7 Completenes s o f Document s 
Article 1 8 Busines s Record s 
Article 1 9 Officia l Record s 
Article 2 0 Testimon y t o Authenticat e Document s 
Article 2 1 Right s i n Article s o f Evidenc e 

Chapter V I 
Service fo r Requestin g Stat e an d Relate d Provision s 

Article 2 2 Servic e o f Document s 
Article 2 3 Persona l Appearanc e 
Article 2 4 Effec t o f Servic e 
Article 25  Compellin g Testimon y i n Requestin g Stat e 
Article 2 6 Transfe r o f Arreste d Person s 
Article 2 7 Saf e Conduc t 

Chapter VI I 
General Procedure s 

Article 2 8 Centra l Authorit y 
Article 2 9 Conten t o f Request s 
Article 3 0 Languag e 
Article 3 1 Executio n o f Request s 
Article 3 2 Retur n o f Complete d Request s 
Article 3 3 Inabilit y t o Compl y 
Article 3 4 Cost s o f Assistanc e 
Article 3 5 Retur n o f Article s o f Evidenc e 

Chapter VIII 
Notice an d Revie w o f Determination s 

Article 3 6 
Article 3 7 

Notice 
Review o f Determination s 

Chapter I X 
Final Provision s 

Article 3 8 Effec t o n Othe r Treatie s an d Municipa l Law s 
Article 3 9 Consultatio n an d Arbitratio n 
Article 4 0 Definitio n o f Term s 
Article 4 1 Entr y int o Forc e an d Terminatio n 

Schedule 

Offences fo r Whic h Compulsor y Measure s ar e Availabl e 
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Chapter I 
APPLICABILITY 

Article 1 

Obligation t o Furnis h Assistanc e 

1. Th e Contractin g Partie s undertak e t o affor d eac h other , i n accordanc e wit h provision s 
of thi s Treaty , mutua l assistanc e in : 

a. investigation s o r cour t proceeding s i n respec t o f offence s th e punishmen t o f whic h 
falls o r woul d fal l withi n th e jurisdictio n o f th e judicia l authoritie s o f th e 
requesting Stat e o r a  stat e o r canto n thereof ; 

b . effectin g th e retur n t o th e requestin g State , o r a  stat e o r canto n thereof , o f an y 
objects, article s o r othe r propert y o r asset s belongin g t o i t an d obtaine d throug h 
such offences ; 

c . proceeding s concernin g compensatio n fo r damage s suffere d b y a  perso n throug h 
unjustified detentio n a s a  resul t o f actio n take n pursuan t t o thi s Treaty . 

2. Fo r th e purpose s o f thi s Treaty , a n offenc e i n th e requestin g Stat e i s deeme d t o hav e 
been committe d i f ther e exist s i n tha t Stat e a  reasonabl e suspicio n tha t act s hav e bee n 
committed wihc h constitut e th e element s o f tha t offence . 

3. Th e competen t authoritie s o f th e Contractin g Partie s ma y agre e tha t assistanc e a s 
provided b y thi s Treat y wil l als o b e grante d i n certai n ancillar y administrativ e proceeding s i n 
respect o f measure s whic h ma y b e take n agains t th e perpetrato r o f a n offenc e failin g withi n 
the purvie w o f thi s Treaty . Agreement s t o thi s affec t shal l b e conclude d b y exchang e o f 
diplomatic notes . 

4. Assistanc e shal l include , bu t no t b e limite d to : 

a. ascertainin g th e whereabout s an d addresse s o f persons ; 
b . takin g th e testimon y o r statement s o f persons ; 
c . effectin g th e productio n o r preservatio n o f judicia l an d othe r documents , records , 

or article s o f evidence ; 
d. servic e o f judicia l an d administrativ e documents ; 

and 
e . authenticatio n o f documents . 

Article 2 

Non-Applicability 

1. Thi s Treat y shal l no t appl y to : 

a. extraditio n o r arrest s o f person s accuse d o r convicte d o f havin g committe d a n 
offence; 

b . executio n o f judgment s i n crimina l matters ; 
c . investigation s o r proceedings : 

(1) concernin g a n offenc e whic h th e requeste d Stat e consider s a  politica l 
offence o r a n offenc e connecte d wit h a  politica l offence ; 

(2) concernin g offence s i n violatio n o f th e law s relatin g t o militar y 
obligations; 

(3) concernin g act s b y a  perso n subjec t t o militar y la w i n th e requestin g Stat e 
which constitut e a n offenc e unde r militar y la w i n tha t Stat e bu t whic h 
would no t constitut e a n offenc e i n th e requeste d Stat e i f committe d b y a 
person no t subjec t t o militar y la w i n th e requeste d State ; 

(4) fo r th e purpos e o f enforcin g carte l o r anti-trus t laws ; o r 
(5) concernin g violation s wit h respec t t o taxes , custom s duties , governmenta l 

monopoly charge s o r exchang e contro l regulation s othe r tha n th e offense s 
listed i n item s 2 6 an d 3 0 o f th e Schedul e t o thi s Treat y (Schedule ) an d th e 
related offense s i n item s 3 4 an d 3 5 o f th e Schedule . 
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2. Nevertheless , assistanc e shal l b e grante d i f a  reques t concern s a n investigatio n o r 
proceeding referre d t o i n sub-paragraph s c . (1 ) , (4 ) an d (5)  o f paragrap h 1 , i f mad e fo r 
the purpos e o f investigatin g o r prosecutin g a  perso n describe d i n paragrap h 2  o f Articl e 6 
and 

a. i n th e cas e o f subparagraph s c . (1 ) an d (4) , th e reques t relate s t o a n offenc e 
committed i n furtheranc e o f th e purpose s o f a n organize d crimina l grou p describe d 
in paragrap h 3  o f Articl e 6 , o r 

b . i n th e cas e o f subparagrap h c . (5 ) , an y applicabl e condition s o f Articl e 7  ar e 
satisfied. 

3. Contribution s t o socia l securit y an d governmenta l healt h plans , eve n i f levie d a s taxes , 
shall no t b e considere d a s taxe s fo r th e purpos e o f thi s Treaty . 

4. I f th e act s describe d i n th e reques t contai n al l th e element s o f a n offenc e fo r th e 
investigation o r prosecutio n o f whic h assistanc e i s require d t o b e o r ma y b e grante d a s wel l 
as al l th e element s o f a n offenc e fo r whic h suc h assistanc e canno t b e granted , assistanc e 
shall no t b e grante d i f unde r th e la w o f th e requeste d Stat e punishmen t coul d b e impose d 
only fo r th e latte r offenc e unles s i t i s liste d i n th e Schedule . 

Article 3 

Discretionary Assistanc e 

1. Assistanc e ma y b e refuse d t o th e exten t that : 

a. th e requeste d Stat e consider s tha t th e executio n o f th e reques t i s likel y t o 
prejudice it s sovereignty , securit y o r simila r essentia l interests ; 

b . th e reques t i s mad e fo r th e purpos e o f prosecutin g a  person , othe r tha n a  perso n 
described i n paragrap h 2  o f Articl e 6 , fo r act s o n th e basi s o f whic h h e ha s bee n 
acquitted o r convicte d b y a  fina l judgmen t o f a  cour t i n th e requeste d Stat e fo r a 
substantially simila r offenc e an d an y sentenc e ha s bee n o r i s bein g carrie d out . 

2. Befor e refusin g an y reques t pursuan t t o paragrap h 1 , th e requeste d Stat e shal l 
determine whethe r assistanc e ca n b e give n subjec t t o suc h condition s a s i t deem s necessary . 
If i t s o determines , an y condition s s o impose d shal l b e observe d i n th e requestin g State . 

Article 4 [1] 

Compulsory Measure s 

1. I n executin g a  request , ther e shal l b e employe d i n th e requeste d Stat e onl y suc h 
compulsory measure s a s ar e provide d i n tha t Stat e fo r investigation s o r proceeding s i n 
respect o f offence s committe d withi n it s jurisdiction . 

2. Suc h measure s shal l b e employed , eve n i f thi s i s no t explicitl y mentione d i n th e 
request, bu t onl y i f th e act s describe d i n th e reques t contai n th e elements , othe r tha n 
intent o r negligence , o f a n offence : 

a. whic h woul d b e punishabl e unde r th e la w i n th e requeste d Stat e i f committe d 
within it s jurisdictio n an d i s liste d i n th e Schedule ; 
or 

b . whic h i s describe d i n ite m 2 6 o f th e Schedule . 

3. I n th e cas e o f suc h a n offenc e no t liste d i n th e Schedule , th e Centra l Authorit y o f th e 
requested Stat e shal l determin e whethe r th e importanc e o f th e offenc e justifie s th e us e o f 
compulsory measures . 

4. A  decisio n a s t o whethe r th e condition s o f paragrap h 2  hav e bee n me t shal l b e mad e 
by th e requeste d Stat e onl y o n th e basi s o f it s ow n law . Difference s i n technica l 
designation an d constituen t element s adde d t o establis h jurisdictio n shal l b e ignored . Th e 
Central Authorit y o f th e requeste d Stat e ma y ignor e othe r difference s i n constituen t 
elements whic h d o no t affec t th e genera l characte r o f th e offenc e i n tha t State . 
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5. I n thos e case s wher e th e condition s o f paragrap h 2  o r 3  hav e no t bee n met , assistanc e 
shall b e grante d t o th e exten t tha t i t ca n b e furnishe d withou t th e us e o f compulsor y 
measures. 

Article 5 

Limitations o n Us e o f Informatio n 

1. An y testimon y o r statements , documents , record s o r article s o f evidenc e o r othe r 
items, o r an y informatio n containe d therein , whic h wer e obtaine d b y th e requestin g Stat e 
from th e requeste d Stat e pursuan t t o th e Treat y shal l no t b e use d fo r investigativ e purpose s 
nor b e introduce d int o evidenc e i n th e requestin g Stat e i n an y proceedin g relatin g t o a n 
offence othe r tha n th e offenc e fo r whic h assistanc e ha s bee n granted . 

2. Nevertheless , th e material s describe d i n paragrap h 1  may , afte r th e requeste d Stat e 
has bee n s o advise d an d give n a n opportunit y t o mak e it s view s know n a s t o th e applicabilit y 
of subparagraph s a , b  an d c  o f thi s paragraph , b e use d i n th e requestin g Stat e fo r th e 
investigation o r prosecutio n o f person s who : 

a. ar e o r wer e suspect s i n a n investigatio n o r defendant s i n a  proceedin g fo r whic h 
assistance wa s grante d an d wh o ar e suspecte d o r accuse d o f havin g committe d 
another offenc e fo r whic h assistanc e i s require d t o b e granted ; 

b . ar e suspecte d o r accuse d o f bein g participant s in , o r accessorie s befor e o r afte r 
the fac t to , a n offenc e fo r whic h assistanc e wa s granted ; o r 

c . ar e describe d i n paragrap h 2  o f Articl e 6 . 

3. Nothin g i n thi s Treat y shal l b e deeme d t o prohibi t governmenta l authoritie s i n th e 
requesting Stat e from : 

a. usin g th e material s referre d t o i n paragrap h 1  i n an y investigatio n o r proceedin g 
concerning th e civi l damage s connecte d wit h a n investigatio n o r proceedin g fo r 
which assistanc e ha s bee n granted ; o r 

b . usin g informatio n o r knowledg e educe d fro m th e material s referre d t o i n paragrap h 
1 i n continuin g an y crimina l investigatio n o r proceeding , provide d that : 

(1) fo r suc h investigatio n o r processin g assistanc e ma y b e given ; 
(2) prio r t o th e dat e o f th e reques t fo r assistanc e referre d t o i n paragrap h 1 

inquiries hav e alread y bee n carrie d ou t fo r th e purpos e o f establishin g a n 
offence; 
and 

(3) th e material s referre d t o i n paragrap h 1  ar e no t introduce d int o evidence . 

Chapter I I 

SPECIAL PROVISION S CONCERNIN G ORGANIZE D CRIM E 

Article 6 

General Requirement s 

1. Th e Contractin g Partie s agre e t o assis t eac h othe r i n th e figh t agains t organize d crim e 
as provide d i n thi s Chapte r an d wit h al l mean s otherwis e availabl e unde r thi s Treat y an d 
other provision s o f law . 

2. Thi s Chapte r shal l appl y onl y t o investigation s an d proceeding s involvin g a  perso n who , 
according t o th e request , i s o r i s reasonabl y suspecte d t o be : 

a. knowingl y involve d i n th e illega l activitie s o f a n organize d crimina l group , 
described i n paragrap h 3 , an d wh o is : 
(1) a  membe r o f suc h a  group ; o r 
(2) a n affiliat e o f suc h a  grou p performin g supervisor y o r manageria l function s 

or regularl y supportin g i t o r it s member s b y performin g othe r importan t 
services; 
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or 
(3) a  participan t i n an y importan t activit y o f suc h a  group ; o r 

b . a  publi c officia l wh o ha s violate d hi s officia l responsibilitie s i n orde r t o knowingly 
accommodate th e desire s o f suc h a  grou p o r it s members . 

3. Fo r th e purpose s o f thi s Chapte r th e ter m "organize d crimina l group " refer s t o a n 
association o r grou p o f person s combine d togethe r fo r a  substantia l o r indefinit e perio d fo r 
the purpose s o f obtainin g monetar y o r commercia l gain s o r profit s fo r itsel f o r fo r others , 
wholly o r i n par t b y illega l means , an d o f protectin g it s illega l activitie s agains t crimina l 
prosecution an d which , i n carryin g ou t it s purposes , i n a  methodica l an d systemati c manner : 

a. a t leas t i n par t o f it s activities , commit s o r threaten s t o commi t act s o f violenc e 
or othe r act s whic h ar e likel y t o intimidat e an d ar e punishabl e i n bot h States ; 
and 

b . eithe r : 
(1) strive s t o obtai n influenc e i n politic s o r commerce , especiall y i n politica l 

bodies o r organizations , publi c administrations , th e judiciary , i n commercia l 
enterprises, employers ' association s o r trad e union s o r othe r employees ' 
associations ; o r 

(2) associate s itsel f formall y o r informall y wit h on e o r mor e simila r 
associations o r groups , a t leas t on e o f whic h engage s i n th e activitie s 
described unde r subparagrap h b ( l ) . 

Article 7 

Extent o f Assistanc e 

1. Compulsor y measure s referre d t o i n Articl e 4  shal l als o b e employe d i n th e requeste d 
State eve n i f th e investigatio n o r proceedin g i n th e requestin g Stat e concern s act s whic h 
would no t b e punishabl e unde r th e la w i n th e requeste d State , o r whic h ar e no t liste d i n th e 
Schedule, o r neither . Thi s paragrap h i s subjec t t o th e limitation s o f paragrap h 2 . 

2. Assistanc e unde r thi s Chapte r shal l b e rendere d i n investigation s o r proceeding s 
involving violation s o f provision s o n taxe s o n incom e referre d t o i n Articl e I  o f th e 
Convention o f Ma y 24 , 1951 , fo r th e Avoidanc e o f Doubl e Taxatio n wit h Respec t t o Taxe s 
on Income [1] onl y if , accordin g t o th e informatio n furnishe d b y th e requestin g State : 

a. th e perso n involve d i n th e investigatio n o r proceedin g i s reasonabl y suspecte d b y i t 
of belongin g t o a n uppe r echelo n o f a n organize d crimina l grou p o r o f 
participating significantly , a s a  member , affiliat e o r otherwise , i n an y importan t 
activity o f suc h a  group ; 

b . th e availabl e evidenc e i s i n it s opinio n insufficient , fo r th e purpos e o f a 
prosecution whic h ha s a  reasonabl e prospec t o f success , t o lin k suc h perso n wit h 
the crime s committe d b y th e organize d crimina l grou p wit h whic h h e i s connecte d 
in th e sens e o f paragrap h 2  o f Articl e 6 ; an d 

c . i t ha s bee n reasonabl y conclude d b y i t tha t th e requeste d assistanc e wil l 
substantially facilitat e th e successfu l prosecutio n o f suc h perso n an d shoul d resul t 
in hi s imprisonmen t fo r a  sufficien t perio d o f tim e s o a s t o hav e a  significan t 
adverse effec t o n th e organize d crimina l group . 

3. Paragraph s 1  an d 2  appl y onl y i f th e requestin g Stat e reasonabl y conclude s tha t th e 
securing o f th e informatio n o r evidenc e i s no t possibl e withou t th e co-operatio n o f th e 
authorities i n th e requeste d State , o r tha t i t woul d plac e unreasonabl e burden s o n th e 
requesting Stat e o r a  stat e o r canto n thereof . 

Article 8 

Applicable Procedur e 

1. I n al l case s wher e thi s Chapte r require s a  reasonabl e suspicio n o r a  reasonabl e 
conclusion, o r th e opinio n o f th e requestin g State , tha t Stat e shal l furnis h t o th e requeste d 
State informatio n i n it s possessio n o n th e basi s o f whic h suspicion , conclusion , o r opinio n ha s 
been arrive d a t . However , thi s shal l no t oblig e th e requestin g Stat e t o identif y th e person s 
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who hav e provide d suc h information . Upo n applicatio n o f th e requestin g State , th e Centre i 
Authority o f th e requeste d Stat e shal l trea t an y informatio n furnishe d i n th e reques t a s 
confidential. 

2. Th e Centra l Authorit y o f th e requeste d Stat e shal l hav e th e righ t t o revie w th e 
determination o f th e requestin g Stat e a s t o th e applicabilit y o f thi s Chapter . I t nee d no t 
accept suc h determinatio n wher e th e suspicion , conclusio n o r opinio n underlyin g suc h 
determination ha s no t bee n mad e credible . 

3. I n renderin g assistanc e pursuan t t o paragrap h 2  o f Articl e 7 , al l court s an d authoritie s 
in th e requeste d Stat e shal l appl y suc h investigativ e measure s a s ar e provide d fo r i n it s rule s 
of crimina l procedure . 

4. Provision s i n municipa l la w whic h impos e restriction s o n ta x authoritie s concernin g th e 
disclosure o f informatio n shal l no t appl y t o disclosur e t o al l authoritie s engage d i n th e 
execution o f a  reques t unde r paragrap h 2  o f Articl e 7 . Thi s paragrap h shal l no t limi t th e 
applicability o f provision s fo r disclosur e otherwis e provide d b y municipa l law s i n th e 
Contracting States . 

Chapter II I 
OBLIGATIONS O F REQUESTE D STAT E I N EXECUTIN G REQUEST S 

Article 9 

General Provision s fo r Executin g Request s 

1. Excep t a s otherwis e provide d i n thi s Treaty , a  reques t shal l b e execute d i n accordanc e 
with th e usua l procedur e unde r th e law s applicabl e fo r investigation s o r proceeding s i n th e 
requested Stat e wit h respec t t o offense s committe d withi n it s jurisdiction . 

2. Th e requeste d Stat e may , upo n applicatio n b y th e requestin g State , consen t t o appl y 
the procedure s applicabl e i n tha t Stat e for : 

a. investigation s o r proceedings ; an d 
b . certificatio n an d transmissio n o f documents , record s o r article s o f evidence ; 

to th e exten t tha t suc h procedure s ar e no t incompatibl e wit h th e law s i n th e requeste d 
State. A  searc h o r seizur e ma y onl y b e mad e i n accordanc e wit h th e la w o f th e plac e 
where th e reques t i s executed . 

3. Th e appropriat e judicia l officer s an d othe r official s i n eac h o f th e tw o State s shall , b y 
all lega l mean s withi n thei r power , assis t i n th e executio n o f request s fro m th e othe r State . 

Article 1 0 

Duty t o Testif y i n Requeste d Stat e 

1. A  perso n whos e testimon y o r statemen t i s requeste d unde r thi s Treat y shal l b e 
compelled t o appear , testif y an d produc e documents , record s an d article s o f evidenc e i n th e 
same manne r an d t o th e sam e exten t a s i n crimina l investigation s o r proceeding s i n th e 
requested State . Suc h perso n ma y no t b e s o compelle d i f unde r th e la w i n eithe r Stat e h e 
has a  righ t t o refuse . I f an y perso n claim s tha t suc h a  righ t i s applicabl e i n th e requestin g 
State, th e require d Stat e shall , wit h respec t thereto , rel y o n a  certificat e o f th e Centra l 
Authority o f th e requestin g State . 

2. Th e Swis s Centra l Authorit y shall , t o th e exten t tha t a  righ t t o refus e t o giv e 
testimony o r produc e evidenc e i s no t established , provid e evidenc e o r informatio n whic h 
would disclos e fact s whic h a  ban k i s require d t o kee p secre t o r ar e manufacturin g o r 
business secrets , an d whic h affec t a  perso n who , accordin g t o th e request , appear s no t t o 
be connecte d i n an y wa y wit h th e offenc e whic h i s th e basi s o f th e request , onl y unde r th e 
following conditions : 

a. th e reques t concern s th e investigatio n o r prosecutio n o f a  seriou s offence ; 
b . th e disclosur e i s o f importanc e fo r obtainin g o r provin g fact s whic h ar e o f 

substantial significanc e fo r th e investigatio n o r proceeding ; an d 
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c . reasonabl e bu t unsuccessfu l effort s hav e bee n mad e i n th e Unite d State s t o obtai n 
the evidenc e o r informatio n i n othe r ways . 

3. Wheneve r th e Swis s Centra l Authorit y determine s tha t fact s o f th e natur e referre d t o 
in paragrap h 2  woul d hav e t o b e disclose d i n orde r t o compl y wit h th e request , i t shal l 
request fro m th e Unite d State s informatio n indicatin g wh y i t believe s tha t paragrap h 2  doe s 
not preven t suc h disclosure . Where , i n th e opinio n o f th e Swis s Centra l Authority , suc h 
belief ha s no t bee n mad e credible , i t nee d no t accep t th e determinatio n o f th e Unite d 
States. 

4. An y act s o f a  witnes s o r othe r person , i n connectio n wit h th e executio n o f a  request , 
which woul d b e punishabl e i f committe d agains t th e administratio n o f justic e i n th e requeste d 
State shal l b e prosecute d i n tha t Stat e i n accordanc e wit h th e law s an d enforcemen t policie s 
therein, regardles s o f th e procedur e applie d i n executin g th e request . 

Article 1 1 

Locating Person s 

If i n th e opinio n o f th e requestin g Stat e informatio n a s t o th e locatio n o f person s wh o 
are believe d t o b e withi n th e territor y o f th e requeste d Stat e i s o f importanc e i n a n 
investigation o r proceedin g pendin g i n th e requestin g State , th e requeste d Stat e shal l mak e 
every effor t t o ascertai n th e whereabout s an d addresse s o f suc h person s i n it s territory . 

Article 1 2 

Special Procedura l Provision s 

1. Upo n expres s applicatio n o f th e requestin g Stat e tha t th e testimon y o r statemen t o f a 
person b e unde r oat h o r affirmation , th e requeste d Stat e shal l compl y wit h suc h reques t 
even i n th e even t n o provision s therefo r exis t i n it s procedura l laws . I n tha t event , th e 
time an d for m o f th e oat h o r affirmatio n shal l b e governe d b y th e procedura l provision s 
applicable i n th e requestin g State . Wher e a n oat h i s incompatibl e wit h law , a n affirmatio n 
may b e substituted , eve n thoug h a n oat h ha s bee n requested , an d testimon y o r a  statemen t 
so obtaine d shal l b e admitte d i n th e requestin g Stat e a s thoug h give n unde r oath . 

2. Th e presenc e o f th e suspec t o r defendant , hi s counse l o r both , a t th e executio n o f a 
request wil l b e permitte d wheneve r th e requestin g Stat e s o requests . 

3. (a ) Wher e th e presenc e o f representative s o f a n authorit y i n th e requestin g Stat e a t 
the executio n o f a  reques t i s require d b y it s la w i n orde r t o obtai n admissibl e evidence , th e 
requested Stat e shal l permi t suc h presence . 

(b) Wher e th e requeste d Stat e agree s tha t th e complexit y o f th e matte r involve d o r 
other specia l factor s describe d i n th e reques t fo r assistanc e indicat e tha t such-presenc e i s 
likely t o substantiall y facilitat e a  successfu l prosecution , i t shal l als o permi t suc h presence . 

(c) I n othe r case s th e requeste d Stat e ma y als o permi t suc h presenc e upo n 
application b y th e requestin g State . 

(d) Nevertheless , i f suc h presenc e woul d resul t i n providin g t o th e Unite d State s 
facts whic h i n Switzerlan d a  ban k i s require d t o kee p secret , o r fact s whic h ar e 
manufacturing o r busines s secret s therein , Switzerlan d shal l permi t suc h presenc e onl y wher e 
the requirement s fo r disclosur e i n paragrap h 2  o f Articl e 1 0 hav e bee n met . 

(e) Switzerlan d may , furthermore , a t an y tim e i n th e cours e o f th e executio n o f a 
request, exclud e suc h representative s unti l i t ha s bee n determine d whethe r suc h requirement s 
for disclosur e ar e met . 

4. Any  perso n whos e presenc e i s permitte d unde r paragrap h 2  o r 3  shal l have , i n 
accordance wit h th e procedure s i n th e requeste d State , th e righ t t o as k question s whic h ar e 
not imprope r unde r th e law s o f eithe r State . 

342 



5. If  i n th e requeste d Stat e testimon y o r statement s ar e sough t i n accordanc e wit h th e 
procedures i n th e requestin g State , person s givin g suc h testimon y o r statement s shal l b e 
entitled t o retai n counse l wh o ma y assis t the m durin g th e proceeding . Suc h person s shal l b e 
expressly advise d a t th e beginnin g o f th e proceedin g o f thei r righ t t o counsel . Afte r 
consent ha s bee n give n b y th e Centra l Authorit y o f th e requestin g State , counse l may  b e 
appointed, i f necessary . 

6. If  th e requestin g Stat e expressl y request s tha t a  verbati m transcrip t b e taken , th e 
executing authorit y shal l mak e ever y effor t t o comply . 

Chapter I V 
OBLIGATIONS O F REOUESTIN G STAT E 

Article 1 3 

Restrictions o n Us e o f Testimon y 

Any testimon y obtaine d pursuan t t o thi s Treat y fro m a  citize n o f th e requeste d State , 
interrogated a s a  witnes s an d no t advise d o f hi s righ t t o refus e testimon y unde r paragrap h 1 
of Articl e 10 , ma y no t b e introduce d a s evidenc e agains t suc h witnes s i n a  crimina l 
proceeding i n th e requestin g Stat e unles s th e prosecutio n i s fo r a n offenc e agains t th e 
administration o f justice . 

Article 1 4 

Exclusion o f Sanction s 

No citize n o f th e requeste d Stat e wh o ha s refuse d t o giv e non-compulsor y testimon y o r 
information o r agains t who m compulsor y measure s ha d t o b e applie d i n th e requeste d Stat e 
pursuant t o thi s Treat y shal l b e subjecte d t o an y lega l sanctio n i n th e requestin g Stat e solel y 
because h e ha s exercise d suc h right s a s permitte d unde r thi s Treaty . 

Article 1 5 

Protection o f Secrec y 

Evidence o r informatio n disclose d b y th e requeste d Stat e pursuan t t o paragrap h 2  o f 
Article 1 0 shall , i f i n th e opinio n o f tha t Stat e it s importanc e s o require s an d a n applicatio n 
to tha t effec t i s made , b e kep t fro m publi c disclosur e t o th e fulles t exten t compatibl e wit h 
constitutional requirement s i n th e requestin g State . 

Chapter V 
DOCUMENTS, RECORD S AN D ARTICLE S O F EVIDENC E 

Article 1 6 

Court an d Investigativ e Document s 

1. Upo n request , th e requeste d Stat e shal l mak e availabl e t o th e requestin g Stat e o n th e 
same condition s an d t o th e sam e exten t a s the y woul d b e availabl e t o authoritie s performin g 
comparable function s i n th e requeste d Stat e th e followin g document s an d articles : 

a. judgment s an d decision s o f courts ; an d 
b . documents , records , an d article s o f evidence , includin g transcript s an d officia l 

summaries o f testimony , containe d i n th e file s o f a  cour t o r a n investigativ e 
authority, whethe r o r no t obtaine d b y gran d juries . 

2. Item s specifie d i n subparagrap h b . o f paragrap h 1  shal l b e furnishe d onl y i f the y relat e 
solely t o a  close d case , o r t o th e exten t determine d b y th e Centra l Authorit y o f th e 
requested Stat e i n it s discretion . 
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Article 1 7 

Completeness o f Document s 

All document s an d record s t o b e furnished , whethe r original s o r copie s thereo f o r 
extracts therefrom , shal l b e complet e an d i n unedite d for m excep t t o th e exten t paragrap h 1 
of Articl e 3  applie s o r th e document s o r record s woul d disclos e fact s describe d i n paragrap h 
2 o f Articl e 1 0 an d th e requirement s o f subparagraph s a , b  an d c  ar e no t met . Upo n 
application o f th e requestin g State , th e requeste d Stat e shal l mak e ever y effor t t o furnis h 
original document s an d records . 

Article 1 8 

Business Record s 

1. I f th e productio n o f a  document , includin g a  book , paper , statement , record , accoun t 
or writing , o r extrac t therefrom , othe r tha n a n officia l documen t provide d fo r i n Articl e 
19, o f whateve r characte r an d i n whateve r for m i s requested , th e officia l executin g th e 
request shall , upo n specifi c reques t o f th e requestin g State , requir e th e productio n o f suc h 
document pursuan t t o a  procedura l document . Th e offica l shal l interrogat e unde r oat h o r 
affirmation th e perso n producin g suc h documen t an d examin e i t i n orde r t o determin e i f i t 
is genuin e an d i f i t wa s mad e a s a  memorandu m o r recor d o f a n act , transaction , 
occurrence, o r event , i f i t wa s mad e i n th e regula r cours e o f busines s an d i f i t wa s th e 
regular cours e o f suc h busines s t o mak e suc h documen t a t th e tim e o f th e act , transaction , 
occurrence o r even t recorde d therei n o r withi n a  reasonabl e tim e thereafter . 

2. Th e officia l shal l caus e a  recor d o f th e testimon y take n t o b e prepare d an d shal l anne x 
it t o th e document . 

3. I f th e officia l i s satisfie d a s t o th e matter s se t fort h i n paragrap h 1 , h e shal l certif y 
as t o th e procedur e followe d an d hi s determination s an d shal l authenticat e b y hi s attestatio n 
the document , o r a  cop y thereo f o r extrac t therefrom , an d th e recor d o f th e testimon y 
taken. Suc h certificatio n an d attestatio n shal l b e signe d b y th e officia l an d stat e hi s 
official position . Th e sea l o f th e authorit y executin g th e reques t shal l b e affixed . 

4. An y perso n subsequentl y transmittin g th e authenticate d documen t shal l certif y a s t o th e 
genuineness o f th e signatur e an d th e officia l positio n o f th e attestin g person , or , i f ther e 
are an y prio r certifications , o f th e las t certifyin g person , th e fina l certificatio n ma y b e 
made by : 

a. a n officia l o f th e Centra l Authorit y o f th e requeste d State ; 
b . a  diplomati c o r consula r officia l o f th e requestin g Stat e statione d i n th e requeste d 

State ; o r 
c . a  diplomati c o r consula r officia l o f th e requeste d Stat e statione d i n th e requestin g 

State. 

5. Wher e a  reques t unde r thi s Articl e pertain s t o a  pendin g cour t proceeding , th e 
defendant, upo n hi s application , ma y b e presen t o r represente d b y counse l o r both , an d ma y 
examine th e perso n producin g th e documen t a s t o it s genuinenes s an d admissibility . I n th e 
event th e defendan t elect s t o b e presen t o r represented , a  representativ e o f th e requestin g 
State o r a  stat e o r canto n thereo f ma y als o b e presen t an d pu t suc h question s t o th e 
witness. 

6. An y document , cop y thereof , entr y therei n o r extrac t therefro m authenticate d i n 
accordance wit h thi s Article , an d no t otherwis e inadmissible , shal l b e admissibl e a s evidenc e 
of th e act , transaction , occurrenc e o r even t i n an y cour t i n th e requestin g Stat e withou t 
any additiona l foundatio n o r authentication . 

7. I n th e even t tha t th e genuinenes s o f an y documen t authenticate d i n accordanc e wit h 
this Articl e i s denie d b y an y part y t o a  proceeding , h e shal l hav e th e burde n o f establishin g 
to th e satisfactio n o f th e cour t befor e whic h th e proceedin g i s pendin g tha t suc h documen t 
is no t genuin e i n orde r fo r th e documen t t o b e exclude d fro m evidenc e o n suc h ground . 
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Article 1 9 

Official Record s 

1. Upo n request , th e requeste d Stat e shal l obtai n a  cop y o f a n officia l record , o r a n 
entry therein , an d shal l hav e i t authenticate d b y th e attestatio n o f a n authorize d person . 
Such attestatio n shal l b e signe d by , an d stat e th e officia l positio n of , th e attestin g person . 
The sea l o f th e authorit y executin g th e reques t shal l b e affixe d thereto . Th e procedure s fo r 
certification se t fort h i n paragrap h 4  o f Articl e 1 8 shal l b e followed . 

2. I n additio n t o an y provisio n therefo r i n th e municipa l la w o f th e requestin g State , a 
copy o f an y officia l recor d i n th e requeste d State , o r entr y therein , sha l b e admissibl e i n 
evidence withou t an y additiona l foundatio n o r authenticatio n i f authenticate d an d certifie d a s 
provided i n paragrap h 1  an d otherwis e admissible . 

Article 2 0 

Testimony t o Authenticat e Document s 

1. Th e Centra l Authorit y o f th e requeste d Stat e shal l hav e th e authorit y t o summo n 
persons t o appea r i n tha t Stat e befor e representative s o f th e requestin g Stat e o r canto n 
thereof i n orde r t o produc e documents , record s o r article s o f evidenc e supplie d o r t o b e 
supplied b y th e requeste d Stat e an d giv e testimon y wit h respec t thereto , whenever , unde r 
the applicabl e la w i n th e requestin g State , tha t it s necessar y fo r thei r admissibilit y i n 
evidence i n a  crimina l proceedin g an d suc h Stat e make s a  reques t t o tha t effect . 

2. Th e Centra l Authorit y o f th e requeste d Stat e shal l hav e th e righ t t o designat e a 
representative t o b e presen t a t th e proceedin g unde r paragrap h 1 . H e shal l b e entitle d t o 
object t o question s whic h either : 

a. ar e incompatibl e wit h th e la w an d practice s i n th e requeste d State ; o r 
b . g o beyon d th e scop e o f paragrap h 1 . 

Article 2 1 

Rights i n Article s o f Evidenc e 

If th e requeste d State , a  stat e o r canto n thereof , o r a  thir d part y claim s titl e o r 
other right s i n documents , record s o r article s o f evidence , th e productio n o f whic h wa s 
requested o r effected , suc h right s shal l b e governe d b y th e la w o f th e plac e wher e the y 
have bee n acquired . A n obligatio n fo r productio n o r surrende r unde r thi s Treat y shal l tak e 
precedence ove r th e right s referre d t o i n th e precedin g sentence . Thes e rights , however , 
remain otherwis e unaffected . 

Chapter V I 
SERVICE FO R REOUESTIN G STAT E 

AND RELATE D PROVISION S 

Article 2 2 

Service o f Document s 

1. Th e competen t authorit y i n th e requeste d Stat e shal l effec t servic e o f an y procedura l 
document, includin g a  cour t judgment , decisio n o r simila r document , whic h i s transmitte d t o 
it fo r thi s purpos e b y th e requestin g State . Unles s servic e i n a  particula r for m i s 
requested, i t ma y b e effecte d b y registere d mail . Th e requeste d Stat e shall , upo n 
application, effec t persona l servic e or , i f consisten t wit h th e la w i n th e requeste d State , 
service i n an y othe r form . 

345 



2. Th e requeste d Stat e ma y refus e t o effec t servic e o f lega l proces s o n a  person , othe r 
than a  nationa l o f th e requestin g State , callin g fo r hi s appearanc e a s a  witnes s i n tha t Stat e 
if th e perso n t o b e serve d i s a  defendan t i n th e crimina l proceedin g t o whic h th e reques t 
relates. 

3. A  reques t mus t b e receive d b y th e Centra l Authorit y o f th e requeste d Stat e no t late r 
than 3 0 day s befor e th e dat e se t fo r an y appearance . Thi s tim e limi t mus t b e take n int o 
consideration whe n settin g th e dat e fo r th e appearanc e an d forwardin g th e request . Thi s 
period ma y b e shortene d b y th e Centra l Authorit y o f th e requeste d Stat e i n ver y urgen t 
cases. 

4. Proo f o f servic e shal l b e mad e b y a  receip t date d an d signe d b y th e perso n serve d o r 
by a  declaratio n specifyin g th e for m an d dat e o f servic e an d signe d b y th e perso n effectin g 
i t . 

Article 2 3 

Personal Appearanc e 

1. Whe n th e persona l appearanc e o f a  person , othe r tha n a  defendan t i n th e crimina l 
proceeding t o whic h th e reques t relates , i s considere d especiall y necessar y i n th e requestin g 
State, suc h Stat e shal l s o indicat e i n it s reques t fo r servic e an d shal l stat e th e subjec t 
matter o f th e interrogation . I t wil l als o indicat e th e kin d an d amoun t o f allowance s an d 
expenses payable . 

2. Th e executin g authorit y shal l invit e th e perso n serve d t o appea r befor e th e appropriat e 
authority i n th e requestin g Stat e an d as k whethe r h e agree s t o th e appearance . Th e 
requested Stat e shal l promptl y notif y th e requestin g Stat e o f th e answer . 

3. I f requeste d b y th e requestin g State , th e requeste d Stat e ma y gran t a n advanc e 
payment t o th e perso n agreein g t o appear . Thi s shal l b e recorde d o n th e documen t callin g 
for hi s appearanc e an d take n int o consideratio n b y th e requestin g Stat e whe n makin g 
payment. 

Article 2 4 

Effect o f Servic e 

1. A  person , othe r tha n a  nationa l o f th e requestin g State , wh o ha s bee n serve d wit h 
legal proces s callin g fo r hi s appearanc e i n th e requestin g State , pursuan t t o Articl e 22 , shal l 
not b e subjecte d t o an y civi l o r crimina l forfeiture , othe r lega l sanctio n o r measur e o f 
restraint becaus e o f hi s failur e t o compl y therewith , eve n i f th e documen t contain s a  notic e 
or penalty . 

2. Th e effec t i n th e proceedin g t o whic h an y procedura l documen t serve d pursuan t t o 
Article 2 2 relates , arisin g fro m a  refusa l t o accep t i t o r compl y therewith , shal l b e 
governed b y th e la w i n th e requestin g State . 

3. Servic e o f a  procedura l documen t pursuan t t o Articl e 2 2 o n a  person , othe r tha n a 
national o f th e requestin g State , doe s no t confe r jurisdictio n i n th e requestin g State . 

Article 2 5 

Compelling Testimon y i n Requestin g Stat e 

1. A  perso n appearin g befor e a n authorit y i n th e requestin g Stat e pursuan t t o a  lega l 
process serve d unde r thi s Treat y ma y no t b e compelle d t o giv e testimony , mak e a  statemen t 
or produc e a  document , recor d o r articl e o f evidenc e i f unde r th e la w i n eithe r Stat e h e ha s 
a righ t t o refuse , o r i f paragrap h 2  belo w i s applicable . Suc h a  righ t shal l b e deeme d t o 
exist i n th e requeste d Stat e t o th e exten t tha t i t coul d b e invoke d ther e i f th e act s whic h 
are th e subjec t o f th e investigatio n o r proceedin g ha d bee n committe d withi n it s jurisdiction . 
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2. Suc h a  perso n appearin g befor e a n authorit y i n th e Unite d State s ma y onl y b e 
compelled t o giv e testimony , mak e a  statemen t o r produc e a  document , recor d o r articl e o f 
evidence whic h woul d disclos e fact s describe d i n paragrap h 2  o f Art ic l e 1 0 t o th e exten t 
that th e requirement s o f subparagraph s a , b  an d c  thereo f ar e met . 

3. If  an y perso n claim s tha t a  righ t t o refuse , pursuan t t o paragrap h 1 , exist s i n th e 
requested State , o r invoke s th e restriction s o f paragrap h 2 , th e requestin g Stat e shal l i n 
that regar d rel y o n a  cert i f icat e o f th e Centra l Authorit y o f th e requeste d Stat e excep t 
that , afte r du e consideratio n o f th e cer t i f icate , th e requestin g Stat e ma y mak e it s ow n 
determination a s t o th e applicabilit y o f subparagraph s a , b  an d c  o f paragrap h 2  o f Art icl e 
10. 

Article 2 6 

Transfer o f Arreste d Person s 

1. A  reques t pursuan t t o Art icl e 2 2 ma y als o b e mad e i f a  perso n hel d i n custod y b y a n 
authority i n th e requeste d Stat e i s neede d a s a  witnes s o r fo r purpose s o f confrontatio n 
before a n authorit y i n th e requestin g State . 

2. Th e perso n i n custod y shal l b e mad e availabl e t o th e requestin g Stat e i f : 

a. h e consents ; 
b. n o substantia l extensio n o f hi s custod y i s anticipated ; an d 
c. th e Centra l Authorit y o f th e requeste d Stat e determine s tha t ther e ar e n o othe r 

important reason s agains t th e transfer . 

3. Executio n o f th e reques t ma y b e postpone d fo r a s lon g a s th e presenc e o f th e perso n i s 
necessary fo r a  crimina l investigatio n o r proceedin g i n th e requeste d State . 

4. Th e requestin g Stat e shal l hav e authority , an d b e obligated , t o kee p th e perso n i n 
custody unles s th e requeste d Stat e authorize s his  release . Th e requestin g Stat e shal l retur n 
the perso n t o th e custod y o f th e requeste d Stat e a s soo n a s circumstance s permi t o r a s 
otherwise agreed . Tha t person , however , shal l hav e th e righ t t o us e suc h remedie s an d 
recourses a s ar e provide d b y th e la w i n th e requestin g Stat e t o assur e tha t his  custod y o r 
return i s consisten t wit h thi s Art ic l e an d th e constitutio n o f tha t State . 

5. Th e requestin g Stat e shal l no t declin e t o retur n a  perso n transferre d solel y becaus e 
such perso n i s a  nationa l o f tha t State . 

Article 2 7 

Safe Conduc t 

1. A  perso n appearin g befor e a n authorit y i n th e requestin g Stat e pursuan t t o lega l proces s 
served unde r thi s Treat y shal l no t b e prosecute d or , excep t a s provide d i n paragrap h 4  o f 
Art icle 26 , b e detaine d o r subjecte d t o an y othe r restrictio n o f hi s persona l l ibert y i n tha t 
State wit h respec t t o an y ac t o r convictio n whic h precede d hi s departur e fro m th e requeste d 
State. 

2. Th e restriction s o f paragrap h 1  shal l no t appl y a s t o a  perso n o f whateve r nationalit y 
appearing fo r th e purpos e o f answerin g a  crimina l charg e wit h respec t t o an y ac t o r 
conviction whic h i s mentione d i n th e documen t callin g fo r his  appearance , o r a  lesse r 
included offence . 

3. Th e saf e conduc t provide d i n thi s Art ic l e shal l ceas e i f te n day s afte r th e perso n 
appearing ha s bee n off icial l y notifie d tha t hi s appearanc e i s n o longe r require d h e ha s no t 
used th e opportunit y t o leav e th e requestin g Stat e or , afte r havin g lef t i t , ha s returned . 
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Chapter VI I 
GENERAL PROCEDURE S 

Article 2 8 

Central Authorit y 

1. Request s fo r assistanc e shal l b e handle d b y a  Centra l Authority . Fo r th e Unite d 
States, th e Centra l Authorit y shal l b e th e Attorne y Genera l o r hi s designee . Fo r 
Switzerland, th e Centra l Authorit y shal l b e th e Divisio n o f Polic e o f th e Federa l Departmen t 
of Justic e an d Polic e i n Bern . 

2. Suc h request s whic h ar e approve d b y th e Centra l Authorit y o f th e requestin g Stat e shal l 
be mad e b y tha t Authorit y o n behal f o f federal , stat e o r cantona l court s o r authoritie s 
which b y la w hav e bee n authorise d t o investigat e o r prosecut e offences . 

3. Th e Centra l Authoritie s o f th e tw o State s ma y communicat e wit h eac h othe r directl y 
for th e purpos e o f carryin g ou t th e provision s o f thi s Treaty . 

Article 2 9 

Content o f Request s 

1. A  reques t fo r assitanc e shal l indicat e th e nam e o f th e authorit y conductin g th e 
investigation o r proceedin g t o whic h th e reques t relate s an d insofa r a s possibl e shal l als o 
indicate: 

a. th e subjec t matte r an d natur e o f th e investigatio n o r proceedin g and , excep t i n 
cases o f request s fo r service , a  descriptio n o f th e essentia l act s allege d o r sough t 
to b e ascertained ; 

b . th e principa l nee d fo r th e evidenc e o r informatio n sought ; an d 
c . th e ful l name , plac e an d dat e o f birth , addres s an d an y othe r informatio n whic h 

may ai d i n th e identificatio n o f th e perso n o r person s wh o ar e a t th e tim e o f th e 
request th e subjec t o f th e investigatio n o r proceeding . 

2. Suc h requests , t o th e exten t necessar y an d insofa r a s possible , shal l include : 

a. informatio n describe d unde r subparagrap h c  o f paragrap h 1  concernin g an y witnes s 
or othe r perso n wh o i s affecte d b y th e request ; 

b . a  descriptio n o f th e particula r procedur e t o b e followed ; 
c . a  statemen t a s t o whethe r swor n o r affirme d testimon y o r statement s ar e 

required; 
d. a  descriptio n o f th e information , statemen t o r testimon y sought ; 
e . a  descriptio n o f th e documents , record s o r article s o f evidenc e t o b e produce d o r 

preserved a s wel l a s a  descriptio n o f th e appropriat e perso n t o b e aske d t o 
produce the m an d th e for m i n whic h the y shoul d b e reproduce d an d authenticated ; 
and 

f. informatio n a s t o th e allowance s an d expense s t o whic h a  perso n appearin g i n th e 
requesting Stat e will  b e entitled . 

Article 3 0 

Language 

1. Request s fo r assistanc e an d al l accompanyin g document s shal l b e accompanie d b y a 
translation int o Frenc h i n th e cas e o f a  reques t t o Switzerland , an d int o Englis h i n th e cas e 
of a  reques t t o th e Unite d States . Th e Swis s Centra l Authorit y may , wheneve r necessary , 
request a  translatio n int o Germa n o r Italia n instea d o f French . 

2. Th e translatio n o f al l transcripts , statements , o r document s made , o r document s o r 
records obtained , i n executin g th e reques t shal l b e incumben t upo n th e requestin g State . 
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Article 3 1 

Execution o f Request s 

1. I f , i n th e opinio n o f th e Centra l Authorit y o f th e requeste d State ; a  reques t doe s no t 
comply wit h th e provision s o f thi s Treaty , i t shal l immediatel y s o advis e th e Centra l 
Authority o f th e requestin g State , givin g th e reason s therefore . Th e Centra l Authorit y o f 
the requeste d Stat e ma y tak e suc h preliminar y actio n a s i t ma y dee m advisable . 

2. I f th e reques t complie s wit h th e Treaty , th e Centra l Authorit y o f th e requeste d Stat e 
shall transmi t th e reques t fo r executio n t o th e federal , stat e o r cantona l cour t o r authorit y 
having jurisdictio n o r selecte d b y th e Centra l Authorit y a s appropriate . Th e cour t o r 
authority t o whic h a  reques t i s transmitte d shal l hav e al l th e jurisdiction , authorit y an d 
power i n executin g th e reques t whic h i t ha s i n investigation s o r proceeding s wit h respec t t o 
an offenc e committe d withi n it s jurisdiction . I n th e cas e o f a  reques t b y Switzerland , thi s 
paragraph shal l authoriz e th e us e o f gran d jurie s t o compe l th e attendanc e an d testimon y o f 
witnesses an d th e productio n o f documents , record s an d article s o f evidence . 

3. Th e cour t o r authorit y t o whic h a  reques t i s transmitte d pursuan t t o paragrap h 2  shall , 
when necessary , issu e a  procedura l documen t i n accordanc e wit h it s ow n procedura l la w t o 
require th e attendanc e an d statemen t o r testimon y o f persons , o r '  th e productio n o r 
preservation o f documents , record s o r article s o f evidence . 

4. Wit h th e consen t o f th e Centra l Authorit y o f th e requestin g State , executio n o f a 
request ma y b e entruste d t o a n appropriat e privat e party , i f circumstance s s o require . 

5. A  reques t shal l b e execute d a s promptl y a s circumstance s permit . 

Article 3 2 

Return o f Complete d Request s 

1. Upo n completio n o f a  request , th e executin g authorit y shal l retur n th e origina l reques t 
together wit h al l informatio n an d evidenc e obtained , indicatin g plac e an d t im e o f execution , 
to th e Centra l Authorit y o f th e requeste d State . Th e latte r shal l forwar d i t t o th e Centra l 
Authority o f th e requestin g State . 

2. Th e deliver y o f documents , record s o r article s o f evidenc e ma y b e postpone d i f the y 
are neede d i n a n off icia l actio n pendin g i n th e requeste d Stat e and , i n cas e o f document s o r 
records, copie s hav e bee n offere d t o th e requestin g State . 

Article 3 3 

Inability t o Compl y 

The requeste d Stat e shal l promptl y infor m th e requestin g Stat e wit h a  brie f statemen t 
of th e reason s whe n a  reques t canno t b e ful l y complie d wit h because : 

a. o f th e limitation s o f thi s Treaty ; 
b. afte r diligen t search , th e perso n whos e testimon y o r statemen t i s sough t o r wh o 

is t o b e serve d canno t b e locate d o r i s believe d t o b e dead ; 
c. afte r diligen t search , th e evidenc e canno t b e located ; o r 
d . o f othe r physica l impediments . 

Article 3 4 

Costs o f Assistanc e 

1. Th e followin g expense s incurre d b y a n authorit y i n th e requeste d Stat e i n carryin g ou t 
a reques t shall , upo n application , b e pai d o r reimburse d b y th e requestin g State : 
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travel expenses ; fee s o f experts ; cost s o f stenographi c reportin g b y othe r tha n salarie d 
government employees ; cost s o f interpreters ; cost s o f translation ; an d fee s o f privat e 
counsel appointe d wit h th e approva l o f th e requestin g Stat e fo r a  perso n givin g testimon y o r 
for a  defendant . 

2. N o reimbursemen t shal l b e claime d fo r an y othe r expenses . 

3. Al l expense s incurre d i n relatio n t o a  reques t pursuan t t o Articl e 2 6 shal l b e born e b y 
the requestin g State . 

4. N o bond , guarantee , o r othe r securit y fo r th e expecte d cost s shal l b e required . 

Article 3 5 

Return o f Article s o f Evidenc e 

Any origina l documents , record s o r article s o f evidence , delivere d i n executio n o f a  request , 
shall b e returne d b y th e requestin g Stat e a s soo n a s possible , unles s th e requeste d Stat e 
declares tha t retur n wil l ho t b e required . However , a n authorit y i n th e requestin g Stat e 
shall b e entitle d t o retai n article s fo r dispositio n i n accordanc e wit h it s la w i f suc h article s 
belong t o person s i n tha t Stat e an d i f n o titl e o r othe r right s ar e claime d i n suc h article s b y 
a perso n i n th e requeste d State , o r i f an y claim s wit h respec t t o suc h right s hav e bee n 
secured. 

Chapter VII I 
NOTICE AN D REVIE W O F DETERMINATION S 

Article 3 6 

Notice 

Upon receip t o f a  reques t fo r assistance , th e requeste d Stat e shal l notify : 

a. an y perso n fro m who m a  statemen t o r testimon y o r documents , records , o r 
articles o f evidenc e ar e sought ; 

b . an y suspec t o r defendan t i n a  crimina l investigatio n o r proceedin g i n th e 
requesting Stat e wh o reside s i n th e requeste d Stat e i f th e municipa l la w i n th e 
requesting Stat e generall y o r fo r admissibilit y o f evidenc e s o requires , an d tha t 
State s o requests ; an d 

c . an y defendan t i n a  crimina l proceedin g i n th e requestin g State , wher e th e la w i n 
the requeste d Stat e require s suc h notice . 

Article 3 7 

Review o f Determination s 

1. Th e existenc e o f restriction s i n thi s Treat y shal l no t giv e ris e t o a  righ t o n th e par t o f 
any perso n t o tak e an y actio n i n th e Unite d State s t o suppres s o r exclud e an y evidenc e o r t o 
obtain othe r judicia l relie f i n connectio n wit h request s unde r thi s Treaty , excep t wit h 
respect t o paragrap h 2  o f Articl e 9 ; paragrap h 1  o f Articl e 10 ; Articl e 13 ; paragrap h 7  o f 
Article 18 ; paragrap h 1  o f Articl e 25 ; an d Article s 2 6 an d 27 . 

2. Th e righ t t o an d procedure s fo r appea l i n Switzerlan d agains t decision s o f Swis s 
authorities i n connectio n wit h request s unde r thi s Treat y shal l b e regulate d i n accordanc e 
with thi s Treat y b y domesti c legislation . 

3. I n th e cas e o f an y clai m tha t a  State , eithe r a s th e requestin g Stat e o r th e requeste d 
State, ha s faile d t o compl y wit h obligation s impose d b y thi s Treat y an d a s t o suc h clai m a 
remedy i s no t provide d b y paragrap h 1  o r 2 , th e claiman t ma y infor m th e Centra l Authorit y 
of th e othe r State . Wher e suc h clai m i s deeme d b y tha t othe r Stat e t o requir e explanation , 
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an inquir y shal l b e pu t t o th e first-mentione d State ; i f necessary , th e matte r shal l b e 
resolved unde r Art ic l e 39 . 

Chapter I X 
FINAL PROVISION S 

Article 3 8 

Effect o n Othe r Treatie s an d Municipa l Law s 

1. Wheneve r th e procedur e provide d b y thi s Treat y woul d faci l i tat e assistanc e i n crimina l 
matters betwee n th e Contractin g Partie s provide d unde r an y othe r conventio n o r unde r th e 
law i n th e requeste d State , th e procedur e provide d b y thi s Treat y shal l b e use d t o furnis h 
such assistance . Assistanc e an d procedure s provide d b y thi s Treat y shal l b e withou t 
prejudice t o , an d shal l no t preven t o r restr ic t , an y availabl e unde r an y othe r internationa l 
convention o r arrangemen t o r unde r th e municipa l law s i n th e Contractin g State s 

2. Thi s Treat y shal l no t preven t th e Contractin g Partie s fro m conductin g investigation s an d 
proceedings i n crimina l matter s i n accordanc e wit h thei r respectiv e municipa l laws . 

3. Th e provision s o f thi s Treat y shal l tak e precedenc e ove r an y inconsisten t provision s o f 
the municipa l law s i n th e Contractin g States . 

4. Th e furnishin g o f informatio n fo r us e i n case s concernin g taxe s whic h com e unde r th e 
Convention o f Ma y 24 , 1951 , fo r th e Avoidanc e o f Doubl e Taxatio n wit h Respec t t o Taxe s 
on Income , shal l b e governe d exclusivel y b y th e provision s thereof , excep t fo r investigation s 
or proceeding s describe d i n Chapte r I I o f thi s Treat y t o th e exten t tha t th e condition s i n 
paragraph 2  o f th e Art ic l e 7  ar e satisfied . 

Article 3 9 

Consultation an d Arbitrat io n 

1. Whe n i t appear s advisable , representative s o f th e Centra l Authoritie s ma y exchang e 
views i n writ in g o r mee t togethe r fo r a n ora l exchang e o f opinion s o n th e interpretation , 
application o r operatio n o f thi s Treat y generall y o r a s t o a  specifi c case . 

2. Th e Centra l Authoritie s shal l endeavou r t o resolv e b y mutua l agreemen t an y difficultie s 
or doubt s arisin g a s t o th e interpretatio n o r applicatio n o f thi s Treaty . An y disput e betwee n 
the Contractin g Partie s a s t o th e interpretatio n o r applicatio n o f th e presen t Treaty , no t 
satisfactorily resolve d b y th e Centra l Authoritie s o r throug h diplomati c negotiatio n betwee n 
the Contractin g Parties , shall , unles s the y agre e t o settlemen t b y som e othe r means , b e 
submitted, upo n reques t o f eithe r Contractin g party , t o a n arbitra l tribuna l o f thre e 
members. Eac h Contractin g Part y shal l appoin t on e arbitrato r wh o shal l b e a  nationa l o f 
that Stat e an d thes e tw o arbitrator s shal l nominat e a  chairma n wh o shal l b e a  nationa l an d 
resident o f a  thir d State . 

3. I f eithe r contractin g Part y fail s t o appoin t it s arbitrato r withi n thre e month s fro m th e 
date o f th e reques t fo r th e submissio n o f th e disput e t o arbitrat ion , h e shal l b e appointed , 
at th e reques t o f eithe r Party , b y th e Presiden t o f th e Internationa l Cour t o f Justice . 

4. I f bot h arbitrator s canno t agre e upo n th e choic e o f a  chairma n withi n tw o month s 
following thei r appointment , h e shal l b e appointed , a t th e reques t o f eithe r Contractin g 
Party, b y th e Presiden t o f th e Internationa l Cour t o f Justice . 

5. I f , i n th e case s specifie d unde r paragraph s 3  an d 4 , th e Presiden t o f th e Internationa l 
Court o f Justic e i s prevente d fro m actin g o r i s a  nationa l o f on e o f th e Parties , th e 
appointments shal l b e mad e b y th e Vice-President . I f th e Vice-Presiden t i s prevente d fro m 
acting o r i s a  nationa l o f on e o f th e Parties , th e appointment s shal l b e mad e b y th e nex t 
senior Judg e o f th e Cour t wh o i s no t a  nationa l o f eithe r Party . . 
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6. Unles s th e Contractin g Partie s decid e otherwise , th e tribuna l shal l determin e it s ow n 
procedure. 

7. Th e decision s o f th e tribuna l shal l b e bindin g o n th e Contractin g Parties . 

Article 4 0 

Definition o f Term s 

1. I n thi s Treaty : 

a. th e term s "requestin g State " an d "requeste d State " shal l b e deeme d t o mea n th e 
United State s o f Americ a o r th e Swis s Confederation , a s th e contex t requires ; 

b . th e ter m "state " o r "states " shal l b e deeme d t o mea n an y on e o r mor e o f th e 
states o f th e Unite d State s o f America , it s territorie s an d possessions , th e 
District o f Columbi a an d th e Commonwealt h o f Puert o Rico , a s th e contex t 
requires; 

c . th e ter m "canton " o r "cantons " shal l b e deeme d t o mea n an y on e o r mor e o f th e 
cantons o f th e Swis s Confederation ; 

d. i n an y plac e wher e th e wor d "in " precede s "requestin g State " o r "requeste d 
State", th e phras e i s use d t o refe r t o al l o f th e territor y unde r th e jurisdictio n o f 
the Unite d State s includin g it s state s a s define d i n subparagrap h b , an d 
subdivisions thereof , o r t o th e territor y o f Switzerland , includin g it s cantons , as , 
and t o th e extent , th e contex t requires ; an d 

e . reference s t o la w o r procedur e i n th e requestin g Stat e o r la w o r procedur e t o b e 
used i n executin g requests , are , respectively , intende d t o refe r t o th e la w o r 
procedure whic h i s applicabl e t o th e investigatio n o r proceedin g bein g conducte d 
or whic h woul d ordinaril y b e use d i n comparabl e investigation s o r proceeding s b y 
the authorit y executin g th e request . 

2. Wher e a  provisio n o f thi s Treat y require s th e us e o f a  sea l b y a n authority , othe r tha n 
the Centra l Authority , tha t authorit y ma y emplo y a  han d stam p i n lie u thereof , i f tha t 
authority customaril y use s suc h a  stam p i n connectio n wit h it s ow n matter s o f lik e 
importance. Th e imprin t o f suc h stam p shal l b e treate d a s a  sea l fo r th e purpose s o f thi s 
Treaty an d th e admissibilit y o f evidence . 

3. Th e expressio n "article s o f evidence " shal l no t b e construe d t o exclud e item s whic h 
may no t b e admissibl e i n evidence . 

4. Provision s i n thi s Treat y a s t o admissibilit y o f evidenc e shal l no t affec t th e principl e o f 
free consideratio n o f evidenc e insofa r a s th e court s o f Switzerlan d ar e concerned . 

5. Reference s t o assistanc e require d t o be , o r whic h ma y be , furnishe d pursuan t t o thi s 
Treaty shal l b e deeme d t o includ e assistanc e o f a  compulsor y a s wel l a s noncompulsor y 
nature. 

6. Reference s t o a  "request " o r "reques t fo r assistance " shal l b e deeme d t o includ e an y 
attachments an d supplement s thereto . 

7. Reference s t o "acts " i n connectio n wit h offence s shal l b e deeme d t o includ e omissions . 

8. Th e ter m "defendant " shall , unles s th e contex t otherwis e indicates , b e deeme d t o 
include a  suspec t wh o i s a  subjec t o f a n investigation . 

9. Th e ter m "counsel " shal l b e deeme d t o mea n counse l admitte d i n eithe r State . 

10. Th e ter m "antitrus t laws" , a s applie d t o law s i n th e Unite d States , refer s t o thos e 
provisions compile d i n Chapte r 1 , Titl e 15 , Unite d State s Code , an d Chapte r 2  o f th e sam e 
Title u p t o bu t no t includin g Sectio n 77a , e t seq . 
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Article 4 1 

Entry int o Forc e an d Terminatio n 

1. Thi s Treat y shal l b e ratifie d an d th e instrument s o f ratificatio n shal l b e exchange d a t 
Washington a s soo n a s possible . 

2. Thi s Treat y shal l ente r int o forc e 18 0 day s afte r th e dat e o f th e exchang e o f th e 
instruments o f ratification [1] an d appl y wit h respec t t o act s committe d befor e o r afte r 
entry int o forc e o f thi s Treaty . 

3. Thi s Treat y may  b e terminate d b y eithe r Contractin g Part y a t an y tim e afte r fiv e 
years fro m entr y int o force , provide d tha t a t leas t si x month s prio r notic e o f terminatio n 
has bee n give n i n writing . 

IN WITNES S WHEREO F th e Plenipotentiarie s hav e signe d thi s Treaty . 

DONE a t Bern , i n duplicate , i n th e Englis h an d Germa n languages , th e tw o text s bein g 
equally authoritative , thi s 25t h o f May , 1973 . 

For th e Presiden t o f th e Fo r th e Swis s Federa l Council : 
United State s o f America : 

[2] [4] 

[ 3 ] 

[SEAL] 

SCHEDULE 

OFFENCES FO R WHIC H COMPULSOR Y MEASURE S AR E AVAILABL E 

1. Murder . 

2. Voluntar y manslaughter . 

3. Involuntar y manslaughter . 

4. Maliciou s wounding ; inflictin g grieviou s bodil y har m intentionall y o r throug h gros s 
negligence. 

5. Threa t t o commi t murder ; threa t t o inflic t grieviou s bodil y harm . 

6. Unlawfu l throwin g o r applicatio n o f an y corrosiv e o r injuriou s substance s upo n th e 
person o f another . 

7. Kidnapping ; fals e imprisonmen t o r othe r unlawfu l deprivatio n o f th e freedo m o f a n 
individual. 

8. Wilfu l nonsuppor t o r wilfu l abandonmen t o f a  mino r o r othe r dependen t perso n whe n th e 
life o f tha t mino r o r othe r dependen t perso n i s o r i s likel y t o b e injure d o r 
endangered. 

9. Rape ; indecen t assault . 

10. Unlawfu l sexua l act s wit h o r upo n childre n unde r th e ag e o f sixtee n years . 
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11. Illega l abortion . 

12. Traffi c i n wome n an d children . 

13. Bigamy . 

14. Robbery . 

15. Larceny ; burglary ; house-breakin g o r shop-breaking . 

16. Embezzlement ; misapplicatio n o r misus e o f funds . 

17. Extortion ; blackmail . 

18. Receivin g o r transportin g money , securitie s o r othe r property , knowin g th e sam e t o 
have bee n embezzled , stole n o r fraudulentl y obtained . 

19. Fraud , including : 
a. obtainin g property , services , mone y o r securitie s b y fals e pretense s o r b y 

defrauding b y mean s o f deceit , falsehoo d o r an y fraudulen t means ; 
b . frau d agains t th e requestin g State , it s state s o r canton s o r municipaltie s thereof ; 
c . frau d o r breac h o f trus t commite d b y an y person ; 
d. us e o f th e mail s o r othe r mean s o f communicatio n wit h inten t t o defrau d o r 

deceive, a s punishabl e unde r th e law s o f th e requestin g State . 

20. Fraudulen t bankruptcv . 

21. Fals e busines s declaration s regardin g companie s an d co-operativ e associations , includin g 
speculation, unfaithfu l management , suppressio n o f documents . 

22. Bribery , includin g soliciting , offerin g an d accepting . 

23. Forger y an d counterfeiting , including : 
a. th e counterfeitin g o r forger y o f publi c o r privat e securities , obligations , 

instructions t o mak e payment , invoices , instrument s o f credi t o r othe r 
instruments; 

b . th e counterfeitin g o r alteratio n o f coi n o r money ; 
c . th e counterfeitin g o r forger y o f publi c seals , stamp s o r marks ; 
d. th e fraudulen t us e o f th e foregoin g counterfeite d o r forge d articles ; 
e . knowingl y an d withou t lawfu l authority , makin g o r havin g i n possessio n an y 

instrument, instrumentality , too l o r machin e adapte d o r intende d fo r th e 
counterfeiting o f money , whethe r coi n o r paper . 

24. Knowingl y an d wilfull y making , directl y o r throug h another , a  false , fictitiou s o r 
fraudulent statemen t o r representatio n i n a  matte r withi n th e jurisdictio n o f an y 
department o r agenc y i n th e requestin g State , an d relatin g t o a n offenc e mentione d i n 
this Schedul e o r otherwis e fallin g unde r thi s Treaty . 

25. Perjury , subornatio n o f perjur y an d othe r fals e statement s unde r oath . 

26. Offence s agains t th e law s relatin g t o bookmaking , lotterie s an d gamblin g whe n 
conducted a s a  business . 

27. Arson . 

28. Wilfu l an d unlawfu l destructio n o r obstructio n o f a  railroad , aircraft , vesse l o r othe r 
means o f transportatio n o r an y maliciou s ac t don e wit h inten t t o endange r th e safet y 
of an y perso n travellin g upo n a  railroad , o r i n an y aircraft , vesse l o r othe r mean s o f 
transportation. 

29. Piracy ; mutin y o r revol t o n boar d a n aircraf t o r vesse l agains t th e authorit y o f th e 
captain o r commande r o f suc h aircraf t o r vessel ; an y seizur e o r exercis e o f control , b y 
force o r violenc e o r threa t o f forc e o r violence , o f a n aircraf t o r vessel . 
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30. Offence s agains t law s (whethe r i n th e for m o f ta x law s o r othe r laws ) prohibiting , 
restricting o r controllin g th e traffi c in , importatio n o r exportation , possession , 
concealment, manufacture , productio n o r us e of : 
a. narcoti c drugs , cannabi s sativa-L , psychotropi c drugs , cocain e an d it s 

derivatives; 
b . poisonou s chemical s an d substance s injuriou s t o health ; 
c . firearms , othe r weapons , explosiv e an d incendiar y devices ; 
When violatio n o f suc h Jaw s cause s th e violato r t o b e liabl e t o crimina l prosecutio n an d 
imprisonment. 

31. Unlawfu l obstructio n o f cour t proceeding s o r proceeding s befor e governmenta l bodie s o r 
interference wit h a n investigatio n o f a  violatio n o f a  crimina l statut e b y th e 
influencing, bribing , impeding , threatening , o r injurin g o f an y office r o f th e court , 
juror, witness , o r dul y authorize d crimina l investigator . 

32. Unlawfu l abus e o f officia l authorit y whic h result s i n deprivatio n o f th e life , libert y o r 
property o f an y person . 

33. Unlawfu l injury , intimidatio n o r interferenc e wit h votin g o r candidac y fo r publi c office , 
jury service , governmen t employment , o r th e receip t o r enjoymen t o f benefit s provide d 
by governmen t agencies . 

34. Attempt s t o commit , conspirac y t o commit , o r participatio n in , an y o f th e offence s 
enumerated i n th e precedin g paragraph s o f thi s Schedule ; accessor y afte r th e fac t t o 
the commissio n o f an y o f th e offence s enumerate d i n thi s Schedule . 

35. An y offenc e o f whic h on e o f th e abov e liste d offence s i s a  substantia l element , eve n 
if, fo r purpose s o f jurisdictio n o f th e Unite d State s Government , element s suc h a s 
transporting, transportation , th e us e o f th e mail s o r interstat e facilitie s ar e als o 
included. 

APPENDIX H I 

THE GOVERNMEN T O F TH E TH E GOVERNMEN T O F 
UNITED STATE S O F AMERIC A SWITZERLAN D 

MEMORANDUM O F UNDERSTANDIN G 

I. Introductio n 

1. Thi s MO U i s a  statemen t o f inten t settin g fort h th e understanding s reache d b y th e 
delegations o f Switzerlan d an d th e Unite d State s actin g o n behal f o f thei r respectiv e 
governments ("th e parties" ) t o establis h mutuall y acceptabl e mean s fo r improvin g 
international la w enforcemen t co-operatio n i n th e fiel d o f inside r trading . Thes e 
understandings continu e a  lon g traditio n o f la w enforcemen t co-operatio n betwee n Switzerlan d 
and th e Unite d State s an d wer e reache d i n th e cours e o f consultation s betwee n 
representatives o f Switzerlan d an d th e Unite d State s i n Ber n o n Marc h 1  an d 2 , 1982 , an d i n 
Washington, D .C . o n Augus t 3 0 an d 31 , 1982 . Th e Swis s delegatio n wa s heade d b y Ministe r 
Jean Zwahlen , hea d o f th e Economi c an d Financia l Sectio n o f th e Federa l Departmen t o f 
Foreign Affairs , an d include d othe r representative s o f th e sai d department , Lut z Krauskopf , 
Deputy Chie f o f Division , an d Lione l Frei , Chie f o f Section , i n th e Federa l Departmen t o f 
Justice an d Police , an d representative s o f th e Federa l Bankin g Commissio n an d th e Swis s 
National Bank . Th e delegatio n o f th e Unite d State s include d Joh n M . Fedders , Directo r o f 
the Divisio n o f Enforcemen t o f th e Securitie s an d Exchang e Commissio n ("SEC") , Edwar d F . 
Greene, Genera l Counse l o f th e SEC , othe r representative s o f th e SEC , Roge r M . Olsen , 
Deputy Assistan t Attorne y General , Crimina l Division , Departmen t o f Justice , Joh n R . 
Crook, Assistan t Lega l Advise r fo r Economi c an d Busines s Affairs , Departmen t o f State , an d 
other representative s o f th e Departmen t o f Stat e an d th e Departmen t o f Justice . 

2. Th e consultation s include d a  discussio n o f concern s i n bot h countrie s wit h respec t t o 
recent case s involvin g person s wh o use d Swis s bank s a s intermediarie s t o effec t securitie s 
transactions i n th e Unite d States , a t a  tim e whe n suc h person s ma y hav e possesse d materia l 
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non-public informatio n concernin g th e securitie s involved . Tradin g whil e i n possessio n o f 
material non-publi c informatio n (inside r trading ) confer s a n unfai r advantag e upo n person s 
who engag e i n suc h tradin g and  impair s th e integrit y o f Unite d State s capita l markets) . 
Such conduc t i s a  violatio n o f th e Unite d state s securitie s law s an d insofa r a s i t i s no t ye t 
per s e punishabl e unde r Swis s la w i s considere d dishonorabl e i n Switzerlan d a s well . 

3. Th e partie s note d that , whe n i t appear s tha t a  securitie s transactio n ha s bee n mad e b y 
persons whil e i n possessio n o f materia l non-publi c information , th e SE C i s responsibl e fo r 
conducting a n investigatio n o f th e matter . Thi s require s tha t th e SE C b e abl e t o lear n th e 
identity o f th e perso n o n whos e behal f th e transactio n wa s effecte d an d othe r relevan t 
information. However , Swis s la w prohibit s bank s i n principl e fro m disclosin g informatio n 
with respec t t o a  custome r utilizin g it s services . 

4. Th e partie s conclude d tha t th e conduc t o f person s wh o utiliz e Swis s bank s t o effec t 
securities transaction s i n th e Unite d States , i n orde r t o tak e advantag e o f materia l non -
public information , i s detrimenta l t o th e interest s o f bot h nations . 

5. O n th e basi s o f th e foregoin g consultations , th e partie s reaffirme d th e tw o countries ' 
interest i n mutua l assistanc e i n la w enforcemen t matter s i n accordanc e wit h mutuall y 
acceptable procedure s an d i n conformit y wit h internationa l an d nationa l law , i n particula r 
assistance wit h respec t t o transaction s effecte d b y person s in . possessio n o f materia l non -
public information . 

6. Durin g th e consultation s th e partie s engage d i n a n exchang e o f opinion s pursuan t t o 
Article 39 , paragrap h 1  o f th e Treat y Betwee n th e Unite d State s an d th e Swis s 
Confederation o n Mutua l Assistanc e i n Crimina l Matters , whic h becam e effectiv e o n Januar y 
23, 197 7 (th e "197 7 Treaty") . Sectio n I Ï o f thi s Memorandu m o f Understandin g 
memorializes th e exchang e o f opinion s an d relate d understanding s tha t th e partie s hav e 
reached. 

7. Th e partie s als o entere d int o certai n understanding s wit h respec t t o a  privat e 
Agreement Amon g Member s o f th e Swis s Bankers ' Association , whic h i s discusse d i n Sectio n 
IN o f thi s Memorandu m o f Understandin g an d i s attache d hereto . 

ÍI. Exchang e o f Opinion s Regardin g th e Treat y Betwee n th e Unite d State s an d th e 
Swiss Confederatio n o n Mutua l Assistanc e i n Crimina l Matter s 

1. Th e partie s not e th e importanc e o f th e 197 7 Treat y whic h provide s fo r co-operatio n 
between la w enforcemen t authoritie s i n connectio n wit h investigation s o r cour t proceeding s 
involving crimina l offences , includin g fraud . Suc h co-operatio n ma y includ e assistanc e i n 
locating witnesses , obtainin g statement s an d testimon y o f witnesses , productio n an d 
authentication o f judicia l o r busines s record s an d servic e o f judicia l o r administrativ e 
documents. 

2. Th e 197 7 Treat y ha s bee n use d o n numerou s occasion s b y th e la w enforcemen t 
authorities o f bot h nations . Th e partie s understan d tha t th e 197 7 Treat y provide s a n 
important mean s o f obtainin g informatio n neede d t o enforc e th e crimina l o r pena l law s o f 
each natio n an d shoul d b e use d t o th e exten t feasible . 

3. Th e partie s hereb y exchang e opinions , pursuan t t o Articl e 39 , paragrap h 1 , o f th e 197 7 
Treaty concernin g th e interpretation , applicatio n o r operatio n o f tha t Treaty : 

a. Articl e 1 , paragrap h 1  o f th e 197 7 Treat y provide s tha t th e Contractin g Partie s 
undertake t o affor d eac h other , i n accordanc e wit h provision s o f th e Treaty , 
mutual assistanc e i n "investigation s o r cour t proceeding s i n respec t o f offence s 
the punishmen t o f whic h fall s o r woul d fal l withi n th e jurisdictio n o f th e judicia l 
authorities o f th e requestin g Stat e o r a  stat e o r canto n thereof. " Thi s means , 
for example , tha t a n investigatio n b y th e SE C shoul d b e considere d a n 
investigation fo r whic h assistanc e coul d b e furnishe d (i f th e othe r requirement s o f 
the Treat y ar e met ) a s lon g a s th e investigatio n relate s t o conduc t whic h migh t 
be deal t wit h b y th e crimina l courts . 

b . Th e 197 7 Treat y require s tha t a  particula r offenc e b e a  crim e unde r th e law s o f 
each natio n i n orde r fo r compulsor y assistanc e t o b e require d unde r th e Treaty . 
The partie s understan d tha t transaction s effecte d b y person s i n possessio n o f 
material non-publi c informatio n coul d b e a n offenc e unde r Article s 14 8 (fraud) , 
159 (unfaithfu l management ) o r 16 2 (violatio n o f busines s secrets ) o f th e Swis s 
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Penal Code . A s a  result , th e partie s understan d tha t i t wi l l ofte n b e possibl e fo r 
compulsory measure s t o b e ordere d unde r th e Treat y i n orde r t o assis t th e SE C i n 
obtaining informatio n fro m th e bank s tha t execute d th e securitie s transaction s i n 
the Unite d State s tha t ar e th e subjec t o f th e reques t fo r assistance . 

4. Paragrap h 3  o f Art ic l e 1  o f th e 197 7 Treat y provide s that , "Th e competen t authoritie s 
of th e Contractin g Partie s ma y agre e tha t assistanc e a s proivide d b y thi s Treat y wil l als o b e 
granted i n certai n ancillar y administrativ e proceeding s i n respec t o f measure s whic h may  b e 
taken agains t th e perpetrato r o f a n offenc e fall in g withi n th e purvie w o f thi s Treaty. " Th e 
laws o f bot h partie s provid e fo r administrativ e an d judicia l proceeding s i n whic h sanction s 
and remedie s ar e availabl e othe r tha n priso n sentence s an d fine s impose d i n crimina l 
prosecutions. Th e partie s hav e agree d i n principl e t o a n exchang e o f diplomati c note s t o 
faci l i tate th e applicatio n o f th e 197 7 Treat y t o suc h ancillar y administrativ e proceeding s i n 
cases o f offence s covere d b y th e Treat y an d relatin g t o tradin g b y person s i n possessio n o f 
material non-publi c information . Moreover , th e partie s undertak e t o conside r whethe r 
comparable diplomati c note s shoul d b e exchange d wit h respec t t o othe r offence s relatin g t o 
securities transaction s covere d b y th e Treaty . 

III. Th e Privat e Agreemen t Amon g Member s o f th e Swis s Bankers ' Associatio n 

1. The  partie s recogniz e tha t ther e ma y b e securitie s transaction s effecte d i n th e Unite d 
States b y Swis s bank s actin g o n behal f o f person s wh o posses s materia l non-publi c 
information, fo r whic h compulsor y measure s woul d no t b e availabl e unde r th e 197 7 Treaty . 
Such assistanc e coul d no t b e ordere d i f availabl e informatio n di d no t indicat e th e existenc e 
of a n offenc e unde r th e Swis s Pena l Code . A s th e Swis s Federa l Counci l wil l submi t t o th e 
Parliament a  Bil l o n th e misus e o f insid e information , thi s lacun a coul d b e f i l led . Fo r case s 
in whic h th e Treat y i s no t applicable , o r i n whic h i t i s no t possibl e t o gathe r evidenc e b y 
employing compulsor y process , pendin g th e enactmen t o f suc h legislation , th e partie s 
discussed a  propose d privat e Agreemen t unde r th e aegi s o f th e Swis s Bankers ' Association , 
which woul d permi t participatin g bank s t o disclos e th e identit y o f a  custome r an d certai n 
other relevan t information , unde r certai n specifie d circumstances , i n respons e t o a  reques t 
made b y th e Departmen t o f Justic e o n behal f o f th e SE C an d processe d throug h th e Federa l 
Office fo r Polic e Matters . It  woul d als o contai n certai n safeguard s regardin g protectio n o f 
customers an d th e sovereignt y o f Switzerland . 

?. Th e sai d "Agreemen t wit h regar d t o th e handlin g o f request s fo r informatio n fro m th e 
SEC o n th e subjec t o f misus e o f insid e information " whic h i s annexe d t o th e presen t 
memorandum wil l b e submitte d fo r signatur e b y th e Swis s Bankers ' Associatio n t o thos e o f 
the bank s locate d i n Switzerlan d whic h ma y trad e i n th e Unite d State s securitie s markets . 
This agreemen t wil l als o gover n th e relationshi p betwee n th e signator y bank s an d th e client s 
placing order s wit h th e signator y bank s fo r executio n i n th e Unite d State s securitie s markets . 

3. A s regard s specifi c point s o f th e privat e Agreement , th e partie s cam e t o th e followin g 
understanding: 

The privat e Agreemen t establishe s certai n criteri a fo r volum e an d pric e change s i n 
the perio d precedin g a n Announcemen t which , i f met , shal l satisf y th e Commissio n o f 
Enquiry tha t th e SE C ha s reasonabl e ground s t o reques t assistanc e unde r th e term s o f 
the privat e Agreemen t an d thi s Memorandu m o f Understanding . Th e partie s understan d 
that thes e threshold s ar e se t a t hig h level s becaus e the y ar e intende d t o defin e th e 
circumstances unde r whic h th e Commissio n o f Enquir y "shal l " b e satisfie d tha t th e SE C 
has reasonabl e ground s t o mak e th e request . I n al l othe r case s i n whic h th e criteri a 
are no t met , th e partie s understan d tha t th e Commissio n o f Enquir y wil l b e require d t o 
review th e informatio n submitte d b y th e SE C t o decid e whethe r i t i s reasonabl y 
satisfied tha t th e SE C ha s reasonabl e ground s t o mak e a  request . Accordingly , th e 
parties understan d tha t a  failur e b y th e SE C t o mee t th e threshol d criteri a specifie d i n 
the privat e Agreemen t shal l no t resul t i n an y presumptio n tha t th e SE C doe s no t hav e 
reasonable ground s t o mak e th e reques t fo r assistanc e unde r th e term s o f th e privat e 
Agreement an d thi s Memorandu m o f Understanding . 

The partie s understan d tha t th e failur e o f a  ban k custome r t o provid e informatio n 
which ma y demonstrat e tha t th e transactio n i n questio n wa s no t mad e i n violatio n o f 
the Unite d State s securitie s laws , a s provide d fo r b y th e privat e Agreement , shal l no t 
result i n an y presumptio n o f gui l t . 
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The partie s understan d tha t informatio n obtaine d throug h th e mechanis m 
established b y thi s memorandu m an d th e privat e Agreemen t wil l b e use d o r introduce d 
as evidenc e onl y i n administrativ e o r judicia l proceeding s brough t b y th e SE C o r 
Department o f Justic e relatin g t o tradin g b y person s i n possessio n o f materia l non -
public information , an d ma y no t b e use d o r introduce d a s evidenc e i n an y othe r 
proceeding. 

The partie s understan d tha t informatio n obtaine d throug h th e mechanis m 
established b y thi s memorandu m an d privat e Agreemen t shal l b e kep t t o th e fulles t 
extent compatibl e wit h constitutiona l o r lega l requirement s fro m disclosur e to . any othe r 
administrative bod y i n th e Unite d State s o r t o th e public , excep t t o th e exten t 
necessary fo r administrativ e o r judicia l purpose s o f th e specifi c case . Eac h part y 
understands tha t th e othe r wil l us e it s bes t effort s t o asser t lega l right s t o preven t 
disclosure o f suc h informatio n othe r tha n a s authorize d b y thi s memorandu m o r th e 
private Agreement . 

Tf th e Commissio n o f Enquir y arrive s a t th e conclusio n tha t a  clien t i s no t a n 
insider a s define d b y th e privat e Agreement , th e SE C wil l judg e thi s opinio n a s on e 
made i n goo d faith , us e moderatio n an d tak e int o accoun t th e existenc e o f thi s 
memorandum an d th e privat e Agreemen t whe n considerin g alternativ e measures . 

The partie s understan d tha t ther e ma y b e instance s i n whic h th e Federa l Offic e 
for Polic e Matter s ma y determin e tha t a  repor t submitte d b y a  ban k pursuan t t o th e 
terms o f th e privat e Agreemen t ma y no t b e transmitte d t o th e SE C withou t 
considerable har m eithe r t o th e essentia l interest s o f Switzerlan d o r t o thir d person s 
who appea r t o hav e n o relationshi p t o th e offenc e whic h gav e ris e t o th e reques t fo r 
assistance. I n suc h cases , i t i s understoo d tha t th e Federa l Offic e fo r Polic e Matter s 
will us e it s bes t effort s t o adap t th e repor t s o tha t usefu l informatio n ma y b e provide d 
to th e SE C withou t causin g suc h har m t o th e interest s o f thir d person s o r t o 
Switzerland. I n th e sam e spirit , i t i s understoo d tha t th e SE C will  judg e thi s opinio n 
as on e mad e i n goo d fait h an d us e moderatio n whe n considerin g alternativ e measures . 

IV. Furthe r Consultation s 

1. I n orde r t o continu e an d improv e internationa l la w enforcemen t co-operatio n i n a 
manner consisten t wit h th e interest s o f bot h nations , th e partie s understan d tha t th e SE C 
and th e Federa l Offic e fo r Polic e Matter s wil l undertak e furthe r contact s o r consultation s i n 
the futur e whe n th e nee d t o d o s o i s recognize d mutually . 

2. Ther e wil l b e contact s o r consultation s betwee n th e partie s concernin g th e followin g 
matters: 

a. Th e partie s understan d tha t th e SE C wil l exercis e it s bes t effort s t o infor m 
appropriate Swis s authoritie s whe n a n investigatio n ha s bee n initiate d wit h respec t 
to transaction s effecte d b y a  Swis s bank . Furthe r communication s wil l occur , a s 
appropriate, a s a n investigatio n proceed s i n orde r t o assur e tha t th e interest s o f 
both nation s ar e protected . Suc h contact s o r consultation s ma y b e relate d t o 
requests fo r assistanc e o n behal f o f th e SE C unde r th e 197 7 Treat y o r th e privat e 
Agreement. Th e partie s understan d tha t th e Governmen t o f Switzerlan d will  us e 
its bes t effort s t o assur e tha t th e informatio n obtaine d i n suc h communication s 
will no t b e disclose d t o an y perso n excep t i n connectio n wit h a  reques t fo r 
assistance b y th e SE C o r a n investigatio n o r enforcemen t actio n conducte d b y 
Swiss authorities , an d t o handl e suc h informatio n wit h appropriat e car e t o preven t 
it fro m becomin g know n t o th e ban k custome r o r customer s involved . 

b . A t th e terminatio n o f th e privat e Agreement , th e partie s wil l consul t regardin g 
experience unde r th e privat e Agreemen t an d th e 197 7 Treat y a s wel l a s th e effec t 
of suc h terminatio n o n thi s memorandum . 

c. Th e partie s agre e tha t an y question s o r dispute s betwee n the m wit h rspec t t o th e 
interpretation o r applicatio n o f thi s Memorandu m o f Understanding , th e exchang e 
of opinion s include d herei n pursuan t t o Articl e 39 , paragrap h 1 , o f th e 197 7 
Treaty o r th e operatio n o f th e privat e Agreemen t shal l b e settle d b y mean s o f 
consultations. 
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V. Othe r 

1. Notwithstandin g an y othe r provisio n herein , th e partie s agre e tha t thi s 
Memorandum doe s no t modif y o r supersed e an y law s o r regulation s i n forc e i n th e Unite d 
States o r Switzerland , 

2. Th e partie s agre e tha t the y d o no t inten d t o confe r an y righ t o n an y 
customer o f a  ban k whic h i s a  signator y o f th e privat e Agreemen t t o judicia l revie w i n th e 
courts o f th e Unite d State s wit h respec t t o an y decisio n t o disclos e informatio n t o Unite d 
States1 authoritie s unde r th e term s o f th e privat e Agreement . 

3. Th e partie s understan d tha t th e Swis s Bankers ' Associatio n wil l us e it s bes t 
efforts promptl y t o obtai n th e signature s o f th e bank s concerne d an d t o kee p th e SE C 
informed throug h th e Federa l Offic e fo r Polic e Matter s o f th e bank s whic h ar e signatorie s t o 
the privat e Agreement . 

IN WITNES S WHEREOF , th e respectiv e representatives , dul y authorize d fo r thi s 
purpose, hav e signe d thi s Memorandu m o f Understanding . 

Done a t Washington , D . C . , i n duplicat e thi s 31s t da y o f August , 1982 . 

SIGNATURES 

On behal f o f th e Governmen t o f O n behal f o f th e 
the Unite d State s o f Americ a Governmen t o f Switzerlan d 

John S.R . Sha d Jea n Zwahlen , Ministe r 
Chairman Chie f o f th e Financia l 
Securities an d Exchang e an d Economi c Section , 

Commission Federa l Departmen t o f 
Foreign Affair s 
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