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In recen t year s th e concer n o f government s t o protec t thei r nationa l heri tag e ha s produce d 
legislation designe d t o res t r ic t o r forbi d th e expor t o f object s o f nationa l cultura l 
significance. A  198 0 surve y b y Lynde l V . Pro t t an d Patr ic k J . O'Keef e o f 12 4 jurisdiction s 
showed tha t 10 6 ha d som e legislativ e contro l ove r expor t . Th e penalt ie s fo r illega l expor t , 
they found , range d fro m fine s t o forfeitur e o f th e object s concerned . Som e jurisdiction s 
also provide d fo r othe r penalt ie s suc h a s imprisonment . 

2 . Thi s legislatio n ha s bee n prompte d no t onl y b y consideration s o f nationa l prid e bu t als o 
by th e belie f tha t th e cultura l propert y o f a  natio n i s a  par t o f th e heri tag e o f mankin d an d 
therefore t o b e protecte d a t al l t i m e s . In  par t icu lar , cultura l propert y i s see n t o hav e a n 
important contributio n t o mak e i n achievin g a  be t te r understandin g betwee n people s i n th e 
cause o f p e a c e . 

3 . I n accordanc e wit h thes e development s variou s initiative s hav e bee n take n i n th e 
international communi ty , particularl y throug h UNESCO , i n establishin g measure s fo r th e 
preservation o f cultura l propert y an d th e preventio n o f illici t dealin g i n cultura l proper ty . 
In 1964 , i n recognitio n o f th e fac t tha t man y emergin g nation s ha d bee n subjecte d t o a 
sys temat ic denudatio n o f thei r cultura l her i tag e b y agent s operatin g o n th e increasingl y 
lucrative worl d ar t marke t , UNESC O passe d a  recommendatio n o n th e illici t impor t an d 
export o f cultura l proper ty . Thi s recommendatio n receive d widesprea d suppor t fro m th e 
international communit y an d wa s late r s t rengthene d b y th e adoptio n i n 197 0 o f th e UNESC O 
Convention o n th e Mean s o f Prohibitin g an d Preventin g th e Illici t Import , Expor t an d 
Transfer o f Ownershi p o f Cultura l P roper ty . Th e Conventio n require s al l participatin g 
countries t o collaborat e wit h on e anothe r i n securin g th e retur n o f illicitl y exporte d cultura l 
proper ty . Unfortunately , however , whil e mos t countrie s agre e wit h th e principle s an d 
objectives o f tha t Conventio n i t ha s no t bee n widel y accepte d becaus e o f administrat iv e an d 
legal problem s foresee n b y som e State s i n it s implementat io n i n thei r domesti c law . 

4 . I n th e absenc e o f internationa l co-operat io n backe d u p b y agree d lega l measures , purel y 
domestic legislatio n ma y b e o f limite d efficac y i n curbin g th e illici t transfe r o f cultura l 
property o r securin g it s r e tu rn . Th e problem s ar e wel l i l lustrate d i n recen t litigatio n 
involving th e Governmen t o f Ne w Zealan d (At torney-Genera l fo r Ne w Zealan d v . Orti z 
[1982] 3  A l l . E . R . 432 , 4 5 1 ) . 

5. Th e Ort i z cas e i s a  part icularl y significan t on e an d i t ha s undoubtedl y arouse d interes t 
in th e internationa l communi ty . I t i s cer ta i n t o b e a  majo r preceden t i n th e Englis h 
speaking worl d concernin g th e enforcemen t o f foreig n restr ict ion s o n th e expor t o f cultura l 
p roper ty . Th e cas e concern s th e a t t empte d recover y b y th e Ne w Zealan d Governmen t o f 
cer ta in Maor i carving s remove d illegall y fro m Ne w Zealand . Th e brie f fact s o f th e cas e 
a r e : 

In 197 3 a  deale r i n primitiv e work s o f ar t purchase d fro m th e perso n wh o ha d foun d 
them a  se t o f fiv e Maor i carvings . Thes e wer e the n illegall y exporte d fro m Ne w 
Zealand an d wer e subsequentl y sol d t o Mr . Or t i z , a  collecto r o f Africa n an d Oceani c 
works o f a r t . I n 197 8 Mr . Orti z sen t th e carving s t o Sotheby s fo r auct ion . Thi s cam e 
to th e notic e o f th e Ne w Zealan d Government . Thre e day s befor e th e sal e a  wri t wa s 
issued claimin g a  declaratio n tha t th e carving s belonge d t o th e Ne w Zealan d 
Government an d seekin g a n injunctio n t o preven t th e sal e o r disposa l o f t h e m . I n th e 
face o f th e wr i t , i t wa s agree d tha t Sotheby s woul d no t includ e th e carving s i n th e 
sale bu t woul d hol d the m pendin g tria l o r furthe r order . Tw o point s hav e bee n trie d i n 
the Englis h Court s a s preliminar y issues : 

(a ) whether , o n th e fact s a s al leged , th e Ne w Zealan d Crow n ha s becom e th e owne r 
and i s enti t le d t o possessio n o f th e carving s pursuan t t o th e relevan t Ne w 
Zealand legislation , an d 
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(b) whethe r i n an y even t th e provision s o f suc h legislatio n ar e unenforceabl e i n 
England a s bein g foreig n penal , revenue , and/o r publi c laws . 

6. Th e Hig h Cour t i n Englan d foun d i n favou r o f th e Ne w Zealan d Governmen t o n thes e 
two issue s bu t th e Englis h Cour t o f Appea l subsequentl y reverse d tha t decision . A n 
appeal i s no w pendin g t o th e Hous e o f Lord s o n thes e tw o point s an d therefore , a s th e 
matter i s su b judice , i t i s no t possibl e t o discus s th e cas e i n an y detai l . 1 However , 
the genera l principle s upo n whic h Ne w Zealan d i s tryin g t o protec t it s cultura l pro -
perty an d som e o f th e matter s canvasse d i n th e decision s wil l b e o f interest . 

7. Bot h court s spen t considerabl e tim e upo n th e constructio n o f th e Ne w Zealan d 
legislation (th e Histori c Article s Ac t 196 2 an d th e Custom s Act s o f 191 3 an d 1966) . 
In respec t o f th e f irs t issu e th e essentia l questio n fo r th e Court s wa s whethe r th e 
forfeiture provision s i n s.1 2 o f th e 196 2 Ac t provide d fo r automati c vestin g o f t i t l e 
in th e Crow n o r whethe r seizur e o r perhap s condemnatio n o f th e good s wa s a  conditio n 
precedent t o th e passin g o f t i t l e . Sectio n 1 2 read s a s follows : 

"Application o f Custom s Ac t 191 3 -

" (1) Subjec t t o th e provision s o f thi s Ac t , th e provision s o f th e Custom s Ac t 
1913 shal l appl y t o an y histori c art icl e th e remova l fro m Ne w Zealan d o f whic h i s 
prohibited b y thi s Ac t i n al l respect s a s i f th e art icl e wer e a n art icl e th e 
export o f whic h ha d bee n prohibite d pursuan t t o a n Orde r i n Counci l unde r sectio n 
47 o f th e Custom s Ac t 1913 . 

" (2 ) A n histori c articl e knowingl y exporte d o r attempte d t o b e exporte d i n breac h 
of thi s Ac t shal l b e forfeite d t o He r Majest y and , subjec t t o th e provision s o f 
this Ac t , th e provision s o f th e Custom s Ac t 191 3 relatin g t o forfeite d good s shal l 
apply t o an y suc h articl e i n th e sam e manne r a s the y appl y t o good s forfeite d 
under th e Custom s Ac t 1913 . 

" (3 ) Wher e an y histori c art icl e i s forfeite d t o He r Majest y pursuan t t o thi s sec -
t ion, i t shal l b e delivere d t o th e Ministe r an d retaine d i n saf e custod y i n accor -
dance wit h hi s directions : 

"Provided tha t th e Ministe r may , i n hi s discretion , direc t tha t th e articl e b e 
returned t o th e perso n wh o wa s th e owne r thereo f immediatel y befor e forfeitur e 
subject t o suc h condition s ( i f any ) a s th e Ministe r ma y thin k f i t t o impose" . 

8. Th e interpretatio n o f th e forfeitur e provisio n wa s importan t becaus e th e carving s 
were neve r seize d o r condemne d pursuan t t o th e Ne w Zealan d legislation . Th e Ne w 
Zealand Governmen t argue d tha t th e legislatio n provide d fo r automati c for fe i ture . I f 
this constructio n ha d bee n accepte d then , b y th e domesti c la w o f Ne w Zealand , th e car -
vings becam e th e propert y o f th e Crow n whe n the y wer e exported . A s the y wer e withi n 
New Zealan d a t th e tim e o f thei r export , the y wer e withi n th e terr i tor ia l jurisdictio n 
of th e Ne w Zealan d legislatur e a t th e momen t whe n th e forfeitur e too k ef fect . 
Therefore th e Ne w Zealan d Crow n becam e th e owne r o f th e carving s whil e the y wer e st i l l 
in Ne w Zealand . 

9. Th e defendant s argue d tha t forfeitur e unde r th e legislatio n onl y too k effec t 
either o n seizur e o r late r o n condemnatio n an d tha t th e Ne w Zealan d Governmen t ha d n o 
claim becaus e neithe r o f thes e act s ha d take n place . 

10. Th e Hig h Cour t Judg e conclude d tha t th e word s "shal l b e forfei ted " ar e equall y 
capable o f meanin g shal l b e forfeite d automaticall y o r shal l b e liabl e t o for fe i ture . 
In th e ligh t o f thi s ambiguity , th e Judg e considere d th e purpos e o f th e Ne w Zealan d 
legislation which , h e concluded , pointe d f i rml y i n favou r o f automati c forfeitur e a s 
the intentio n wa s t o provid e fo r th e protectio n o f certai n cultura l propert y an d t o 
control it s remova l fro m Ne w Zealand . 

1. Th e Hous e o f Lord s subsequentl y dismisse d th e Government' s appea l an d aff irme d th e 
decision o f th e Cour t o f Appeal : Se e Attorney-Genera l o f Ne w Zealan d v . Orti z [1983 ] 2 
W . L . R . 8 0 9 ( H . L . ) . 
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11. Th e Cour t o f Appea l disagree d an d foun d tha t th e word s provide d fo r conditiona l 
forfei ture. Th e Cour t als o foun d tha t i t wa s no t entit le d t o adop t th e purposiv e 
approach t o constructio n a s ther e wa s n o ambiguit y i n th e meanin g o f th e words . 

12. Lor d Dennin g M . R . , wen t furthe r tha n hi s brothe r Judge s an d challenge d th e jurisdic -
tional basi s o f automati c forfeitur e laws . I n hi s view , automati c forfeitur e i n thi s 
case woul d hav e extra-terr i tor ia l effec t an d tha t woul d b e contrar y t o internationa l 
law. Therefore , Lor d Dennin g reasoned , th e Ne w Zealan d Parliamen t coul d no t hav e 
intended forfeitur e t o b e automatic . 

13. Th e resolutio n o f th e f irs t issu e o f th e Englis h Court s therefor e turne d o n a 
question o f statutor y interpretat ion . Whil e th e poin t wi l l no t necessaril y b e relevan t 
in respec t o f th e legislatio n o f othe r States , i t woul d indicat e th e nee d fo r a  Stat e 
to ensur e tha t it s la w i s capabl e o f establishin g t i t l e t o th e objec t i n questio n 
beyond al l doubt . A n expor t prohibitio n simplicite r i s unlikel y t o b e effectiv e wher e 
the objec t ha s i n fac t bee n illegall y exported . A t th e ver y leas t i t woul d see m tha t 
such law s mus t provid e fo r automati c for fe i ture . I n Ne w Zealand' s cas e th e Histori c 
Articles Ac t 196 2 ha s no w bee n replace d b y th e Antiquitie s Ac t 197 5 whic h provide s tha t 
any artefac t foun d i n Ne w Zealan d afte r th e commencemen t o f th e Ac t i s t o b e prim a 
facie th e propert y o f th e Crown . 

14. Th e Cour t o f Appea l i n considerin g th e secon d issu e (th e enforceabilit y o f th e Ne w 
Zealand statute ) hel d tha t th e Crown' s t i t l e t o th e carving s shoul d no t b e enforce d 
because (pe r Ackne r an d O'Conno r LJJ ) th e Ne w Zealan d legislatio n i s a  pena l la w o r 
because (pe r Lor d Dennin g M.R. ) i t i s a  publi c law . Ackne r L J wa s influence d b y th e fac t 
that th e effec t o f th e forfeitur e provision s i n th e Ne w Zealan d legislatio n woul d b e t o 
deprive Mr . Orti z o f a  valuabl e articl e withou t an y compensation . Th e Ne w Zealan d 
Government ha d argue d o n th e othe r han d tha t th e purpos e o f th e legislatio n wa s no t 
punishment o r th e vindicatio n o f publi c justic e bu t rathe r t o ensur e tha t Ne w Zealan d 
retained it s cultura l heritag e withi n it s ter r i tory . Thi s argumen t wa s accepte d i n th e 
High Court , wher e i t wa s said : 

"Comity require s tha t w e shoul d respec t th e nationa l heritag e o f othe r 
countries, b y accordin g bot h recognitio n an d enforcemen t t o thei r law s 
which affec t th e t i t l e t o propert y whil e i t i s withi n thei r ter r i tory . 
The hop e o f reciprocit y i s a n additiona l groun d o f publi c polic y leadin g 
to th e sam e conclusion. " 

15. I t i s thi s secon d issu e whic h wil l b e o f mos t interes t whe n th e cas e come s befor e 
the Hous e o f Lords . 

16. Clearly , ther e ar e argument s wh y a  cour t shoul d recognis e an d enforc e foreig n 
legislation designe d t o protec t cultura l property , v iz : 

(a) th e "revenue , penal , an d othe r lik e laws" : exceptio n ough t no t t o b e applie d 
to legislatio n o f th e kin d unde r consideration ; 

(b) th e nee d fo r reciprocity : Genera l recipocit y woul d greatl y improv e th e pro -
tection o f th e cultura l heritag e o f al l states ; 

(c) internationa l comity : Lor d Dennin g M.R . sai d i n th e Ort i z cas e [19S2 ] 3 
A l l . E . R . 432,460 : "Th e retrieva l o f suc h work s o f ar t mus t b e achieve d b y 
diplomatic means . Bes t o f al l ther e shoul d b e a n internationa l conventio n 
on th e matte r wher e individua l countrie s ca n agre e an d pas s th e necessar y 
legislation". 

17. Mor e generally , whil e considerabl e wor k ha s bee n don e i n thi s are a a t th e diploma -
t ic level , particularl y throug h UNESCO , an d whil e ther e i s genera l agreemen t i n th e 
international communit y abou t th e principle s a t stake , i t ha s bee n mor e di f f icul t t o 
formulate effectiv e lega l measure s t o comba t th e i l l ic i t t raf f i c i n cultura l property . 
Though th e 197 0 Conventio n represent s a n importan t ste p i n thi s direction , State s hav e 
found problem s i n implementin g i t . Th e Court s o f individua l State s therefor e hav e a n 
important rol e t o pla y i n developin g th e la w t o mee t th e need s tha t hav e arisen . 

18. Th e Orti z cas e i s ver y muc h a  tes t case . It s outcom e wil l n o doub t hav e a  signi -
ficant bearin g o n futur e attempt s b y State s t o recove r histori c an d cultura l propert y 
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smuggled ou t o f thei r territory . Th e cas e ha s alread y highlighte d th e problem s 
involved an d th e nee d fo r som e for m o f internationa l lega l co-operatio n i n thi s area . 

19. I f th e Commonwealt h i s t o tak e a n initiativ e a  numbe r o f furthe r question s ar e 
raised: 

(a) Is ther e a  nee d fo r a  generall y accepte d definitio n o f wha t constitute s 
"Cultural heritag e an d cultura l property" ? Ho w i s thi s t o b e defined ? 

(b) Wha t i s th e positio n o f th e bon a fid e purchaser ? Shoul d ther e b e provisio n 
for fai r compensatio n irrespectiv e o f question s o f stric t lega l title ? 
Should th e fac t tha t th e purchase r o f a  cultura l objec t acte d i n goo d fait h 
affect negotiation s fo r it s restitutio n o r return ? 

(c) I s th e adoptio n o f a  se t o f principle s sufficient ? I f lega l machiner y i s 
necessary t o bac k u p suc h principle s the n wha t for m shoul d thi s take ? I s a 
formal Conventio n require d o r woul d a  les s forma l arrangemen t suffice , unde r 
which membe r State s agre e t o giv e effec t t o on e another' s domesti c legisla -
tion o n th e protectio n o f cultura l property ? 

(d) Shoul d an y arrangemen t hav e retroactiv e effec t an d i f s o ho w fa r bac k i n 
time shoul d i t extend ? I t i s arguabl e tha t som e object s take n illegall y 
from a  Stat e man y year s ag o ma y b e o f suc h nationa l importanc e tha t the y 
should b e returne d notwithstandin g th e passag e o f t ime . 

(e) Unde r suc h a n arrangemen t shoul d State s t o whic h smuggle d object s ar e 
removed b e unde r a n obligatio n t o seiz e an d retur n suc h object s o r simpl y t o 
provide a  foru m fo r th e countr y o f origi n t o hav e it s cas e heard ? 

(f) I f State s ar e t o recognis e an d enforc e foreig n legislatio n dealin g wit h th e 
export o f cultura l property , wha t safeguard s ar e require d t o preven t 
unreasonable claim s b y State s base d o n suc h legislation ? I s ther e a  nee d 
for al l suc h legislatio n t o b e cas t i n certai n standar d term s befor e anothe r 
State cour t i s require d t o giv e judicia l recognitio n t o i t o r shoul d ther e 
be a  residua l discretio n i n suc h court s t o refus e recognitio n an d enfor -
cement i n an y extrem e situations ? 

(g) Shoul d ther e b e an y residua l obligation s place d o n State s onc e cultura l pro -
perty ha s bee n returne d t o them ? Shoul d the y b e require d t o mak e suc h 
objects availabl e fo r publi c inspectio n i n recognitio n o f th e principl e tha t 
such object s ar e par t o f th e heritag e o f al l people s an d a s suc h ar e a n 
important ai d t o internationa l understanding ? 

(h) Finally , an d perhap s mos t importantly , i s th e Commonwealt h i n a  bette r posi -
tion t o dea l wit h th e proble m o f illici t traffi c i n cultura l propert y tha n 
other internationa l forum s suc h a s UNESCO , wher e th e result s achieve d 
perhaps d o no t matc h th e considerabl e amoun t o f wor k tha t ha s bee n done ? 
While th e problem s ar e inherentl y difficult , ther e ar e ground s fo r hop e tha t 
a smaller , mor e closel y kni t grou p o f State s ma y hav e somewha t bette r success . 

20. Al l countrie s mus t expres s dee p concer n a t th e continuin g illici t traffi c i n 
cultural property . Th e difficultie s tha t Ne w Zealan d ha s encountere d i n it s attemp t t o 
recover th e Maor i carving s shoul d b e a  matte r o f concer n t o all , a s shoul d th e simila r 
difficulties foun d b y othe r membe r State s i n tryin g t o recove r man y o f thei r histori c 
and cultura l articles . I n th e Orti z case , quit e apar t fro m th e inheren t importanc e o f 
the panel s themselves , th e lega l issue s involve d ar e o f fundamenta l importance . Onl y 
through internationa l co-operatio n backe d u p b y effectiv e lega l machiner y ca n thes e 
issues b e satisfactoril y resolve d i n th e lon g term . I t i s t o b e hope d tha t th e 
Commonwealth ca n mak e a n importan t contribution . 
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