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ACCESS T O ASSET S DERIVE D FRO M CRIMINA L OFFENDIN G 

Memorandum b y 
THE GOVERNMEN T O F NE W ZEALAN D 

Although Ne w Zealan d ha d lon g ha d o n it s book s a  provisio n (no w s.40 3 o f th e Crime s Ac t 
1961) givin g th e Court s th e powe r t o awar d compensatio n t o an y perso n wh o suffer s los s b y 
reason o f an y crimina l offence , thi s relativel y narro w provisio n coul d no t readil y b e adopte d 
to strippin g offender s o f thei r ill-gotte n gains . 

2. Th e pressur e t o implemen t suc h a  regim e aros e wit h th e increasin g incidenc e o f seriou s 
drug offending . I n 197 8 th e Misus e o f Drug s Ac t 197 5 wa s amende d t o allow , amon g othe r 
things, a  Cour t t o impos e a  fin e o n a  perso n convicte d o f a  dru g dealin g offenc e whic h no t 
only reflecte d th e seriousnes s o f th e offenc e ( a facto r whic h als o determine s th e sentenc e o f 
imprisonment t o b e imposed) , bu t whic h als o ha s regar d t o asset s o r mone y owne d b y th e 
offender whic h o n th e balanc e o f probabilitie s ar e prove d t o hav e bee n acquire d a s a  resul t 
of th e offence . Thi s provision , s.3 8 o f th e Amendment , ha s bee n use d t o som e effect . 

3. Sectio n 3 9 o f th e Amendmen t wa s designe d t o tak e matter s muc h furthe r int o th e fiel d 
of "asse t stripping" . I t provide s tha t wher e a  perso n ha s bee n convicte d o f a  dru g dealin g 
offence h e ma y b e fine d a n amoun t tha t reflect s no t onl y th e asset s derive d fro m th e 
particular offenc e bu t als o reflect s asset s gaine d fro m othe r dru g dealin g offences . These , 
however, mus t b e prove d beyon d reasonabl e doub t althoug h no t a s th e subjec t o f fres h 
indictments. 

4. Thi s approac h wa s take n afte r anxiou s consideratio n o f th e question s o f justic e raise d 
by a  schem e whic h i n effec t trie d an d sentence d a  suspecte d dru g deale r withou t a  prope r 
trial befor e a  jury . A t th e en d o f th e da y i t wa s decide d tha t th e danger s presente d b y th e 
traffic i n "har d drugs " justifie d a n exceptio n t o th e ordinar y rule s o f crimina l procedure . 
This wa s acceptable , however , onl y i f th e othe r dru g dealin g offence s wer e prove d t o th e 
criminal standard . 

5. Unfortunatel y thi s latte r requiremen t highlight s th e difficult y wit h th e whol e concept . 
If th e previou s othe r dru g dealin g offence s ca n b e prove d t o th e crimina l standar d ther e i s 
no goo d reaso n wh y thi s canno t b e don e befor e a  jur y unde r th e ordinar y rule s o f a  crimina l 
trial. Also , i n practice , th e Polic e hav e no t ye t generall y considere d themselve s t o b e i n a 
position i n a  majo r drug-dealin g tria l t o prov e othe r offence s t o th e require d standard . Th e 
power ha s bee n use d onl y once . 

6. Althoug h variou s alternativ e scheme s t o ge t aroun d th e difficultie s i n s.3 9 hav e bee n 
considered fro m tim e t o tim e ther e wa s n o furthe r developmen t i n th e fiel d o f asset s 
derived fro m crimina l offendin g unti l th e publicatio n o f th e Repor t o f th e Pena l Polic y 
Review Committe e late r i n 1981 . 

7. Tha t Committe e o n th e stron g representation s o f th e the n Secretar y fo r Justic e 
recommended i n essenc e tha t th e asset s o f "major " dru g an d propert y offender s shoul d b e 
capable o f bein g froze n afte r thei r arrest , o n applicatio n mad e t o th e Hig h Court . I f a 
conviction followe d th e assets , includin g thos e acquire d o r discovere d afte r conviction , 
should b e dispose d o f b y a  statutor y trustee . 

8. Thes e recommendations , whic h ow e somethin g t o th e "crimina l bankruptc y scheme " tha t 
operates i n England , ar e currentl y unde r study . A s attractiv e a s thes e proposal s ma y see m 
they ar e no t withou t thei r difficulties . Settin g asid e question s o f principl e (whic h mus t 
nevertheless •  be weighe d alon g wit h othe r considerations) , a  numbe r o f practica l 
considerations arise . Thes e ar e particularl y eviden t i n th e propose d asse t "freeze " t o appl y 
after a n arres t ha s bee n made . 

9. Onc e a n answe r ha s bee n obtaine d t o th e questio n o f wha t typ e o f offendin g wil l allo w 
an applicatio n t o b e mad e (dru g dealin g offence s ar e a n obviou s candidat e bu t th e natur e o f 
any propert y offendin g i s a  muc h mor e difficul t area) , th e natur e o f a  freez e orde r mus t b e 
delineated. 

10. I n tacklin g thi s questio n th e Justic e Departmen t mus t fin d answer s t o th e followin g 
questions:-
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(a) Should th e proceeding s b e e x part e o r o n notice ? 

(b) A s a  freez e orde r ma y hav e profoun d consequence s fo r a n accuse d an d other s 
and applie s befor e convictio n shoul d th e Crow n b e require d t o establis h a  prim a 
facie cas e befor e a n orde r ma y b e made ? 

(c) Wha t provisio n i s require d t o allo w a n orde r t o b e varie d t o avoi d hardshi p t o 
the accuse d o r others ? 

(d) Ho w wil l th e interest s o f innocen t thir d partie s b e take n int o account ? 

(e) Wil l specia l provisio n b e require d fo r continuin g periodi c payment s mad e b y th e 
accused? 

(f) Wha t acces s an d unde r wha t condition s wil l ther e b e t o solicitor' s trus t 
accounts? 

(g) Wha t allowanc e wil l ther e b e fo r th e accused' s lega l costs ? 

(h) Wil l ther e b e a  moratoriu m o n th e accused' s debts ? 

11. Th e natur e o f th e liabilit y o f thos e wh o breac h th e term s o f an y orde r wil l als o hav e 
to b e considered , i n particula r whethe r ther e wil l b e specifi c crimina l sanction s o r a  relianc e 
on th e la w o f contempt . 

12. Ther e i s als o th e questio n o f th e appropriat e perso n t o administe r suc h a  regime , an d 
the asse t strippin g order . An y truste e will  requir e considerabl e resourse s i n term s o f staf f 
and othe r facilities . 

13. Th e propose d asse t strippin g orde r throw s u p fewe r problem s bu t contro l amon g the m i s 
the questio n tha t ha s cause d th e difficultie s wit h s.3 9 o f th e Misus e o f Drug s Amendmen t 
Act, namel y whethe r ther e shoul d b e proof  o f othe r offendin g befor e asset s beyon d thos e 
acquired throug h th e particula r offenc e ma y b e seize d and , i f so , t o wha t standard . 
Indeed, i f suc h a n orde r wa s t o b e effectiv e th e questio n o f a  presumptio n tha t al l o f a 
convicted person' s asset s wer e derive d fro m dru g o r propert y offendin g woul d hav e t o b e 
carefully considered . 

14. Th e othe r majo r questio n i n suc h a  regim e fo r a  smal l countr y suc h a s Ne w Zealan d 
concerns th e cost s o f administration . Th e suggeste d trigge r poin t fo r th e applicatio n o f th e 
scheme i s a  sentenc e o f imprisonmen t o f o r exceedin g fiv e years . Suc h a  sentenc e ma y b e 
imposed i n respec t o f relativel y smal l amount s o f drug s an d i n respec t o f thos e whos e asse t 
backing i s no t larger . I n suc h case s i t i s quit e possibl e tha t th e cost s o f truste e an d hi s 
staff woul d no t b e me t onc e al l th e asset s ha d bee n liquidate d an d distribute d amon g 
innocent thir d partie s an d i n paymen t o f an y fin e tha t migh t hav e bee n imposed . 

15. Accordingly , th e cos t effectivenes s o f suc h a  proposa l mus t b e carefull y evaluate d 
before i t ca n b e implemented . 

16. Th e Repor t o f th e Pena l Polic y Revie w Committe e als o tentativel y supporte d th e 
introduction o f a  "crimina l bankruptc y scheme" , no t s o muc h a s a n asse t stripin g devic e bu t 
as a n additiona l procedur e t o ai d i n th e enforcemen t o f a  fine . 

17. A s indicate d earlier , th e Misus e o f Drug s Amendmen t Ac t 197 8 introduce d wit h th e 
concept o f a  fin e th e notio n tha t th e profit s o r asset s fro m th e particula r offenc e coul d b e 
taken int o accoun t i n settin g th e leve l o f th e fine . Thi s ha s bee n use d t o goo d effec t a s 
the ordinar y mechanis m fo r enforcin g a  fine , notabl y th e warran t o f distres s ha s bee n 
supplemented b y power s whic h mak e i t clea r tha t mone y hel d i n a  ban k ma y b e attacked , 
and whic h allo w fo r th e seizur e an d sal e o f rea l property . 

18. Accordingly , an y nee d fo r a  crimina l bankruptc y regim e a s a n ai d i n fine s 
enforcement, o r fo r us e o n th e wide r fiel d o f asse t stripping , mus t b e assesse d agains t tota l 
crime, an d no t merel y agains t dru g offending . 

19. Takin g th e wide r view , ther e mus t b e som e doubt s abou t th e efficienc y o f a  crimina l 
bankruptcy schem e a s envisage d b y th e Pena l Polic y Revie w Committe e simpl y becaus e 
outside o f th e fiel d o f dru g offendin g fe w criminal s i n Ne w Zealan d woul d hav e substantia l 
assets. 
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20. I t i s thi s poin t whic h als o assume s considerabl e importanc e i n considerin g a  crimina l 
bankruptcy schem e alon g th e line s o f tha t i n th e Power s o f Crimina l Court s Ac t 197 3 (UK) . 
Ordinary bankruptc y proceeding s requir e relativel y significan t co-operatio n fro m th e bankrup t 
for thei r success . Withou t thi s th e tas k o f th e officia l assignee s woul d becom e wel l nig h 
impossible. Simila r co-operatio n fro m a n offender , especiall y on e wh o ha d bee n sentence d 
to a  lon g ter m o f imprisonment , coul d no t b e assured . Th e additiona l cost s o f enforcemen t 
would thu s b e significant . 

21. A s a n additiona l facto r fo r consideratio n ther e i s som e evidenc e t o sugges t tha t eve n i n 
the fiel d o f reparatio n a  crimina l bankruptc y schem e woul d no t b e th e mos t effectiv e 
option, agai n becaus e o f th e cost s an d becaus e an y perso n wh o suffere d los s throug h th e 
offence woul d ran k onl y a s a n unsecure d creditor . 

22. I n essence , then , th e Ne w Zealan d Governmen t i s face d wit h a  numbe r o f difficul t 
decisions i n th e fiel d o f denyin g th e crimina l th e fruit s o f hi s endeavours . Althoug h th e 
scheme outline d i n th e Repor t o f th e Pena l Polic y Revie w Committe e fo r th e freezin g an d 
realisation o f a n offender s asset s ha s considerabl e attraction , th e practica l an d financia l 
difficulties ar e significant . 

23. Th e enforcemen t o f penaltie s i n th e fiel d o f dru g offendin g i s i n th e Ne w Zealan d 
experience, muc h mor e satisfactor y tha n th e genera l la w relatin g t o fine s enforcemen t an d 
compensation. I t ma y wel l b e tha t an y furthe r move s int o th e fiel d o f asse t strippin g wil l 
be base d o n tha t experienc e an d lega l structure . 
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