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Commonwealth La w Minister s a t th e las t thre e meeting s hav e expresse d concer n 
about th e growt h o f seriou s organise d crim e an d it s increasin g sophistication . Th e 
particular har m tha t ca n b e cause d t o developin g economie s throug h seriou s 
international commercia l crim e ha s bee n highlighted . 

2. La w enforcemen t agencie s ar e increasingl y comin g t o recognis e th e practica l 
utility o f attackin g seriou s organise d crim e throug h it s a s se t s . Th e growt h an d 
power o f organise d crim e group s depend s i n larg e measur e o n ho w effectiv e the y 
are i n earning , securin g an d deployin g th e financia l proceed s o f thei r illega l 
activit ies. Th e mer e imprisonmen t o f member s o f th e grou p withou t restrictiv e 
measures bein g employe d agains t thei r proper ty , whic h i n man y case s i s th e sourc e 
of thei r powe r an d influence , simpl y allow s th e enterpr is e t o b e ru n mor e o r les s 
effectively b y surrogate s o r fro m prison . Th e sor t o f operatio n w e ar e her e 
considering i s relativel y sophisticate d an d i s th e kin d o f s t ruc tur e on e migh t expec t 
to encounte r i n illici t narcotic s trafficking . 

3 . Th e authoritie s i n th e Unite d State s o f Americ a hav e give n a  goo d dea l o f 
attention t o th e forfeitur e an d confiscatur e o f propert y associate d wit h crimina l 
activity a s a n enforcemen t technique . I t ha s bee n restore d t o wit h som e degre e o f 
effect i n th e cas e o f organise d crim e penetratio n o f legitimat e busines s an d 
international traffickin g operat ions . Ther e i s a  practica l advantag e tha t monie s an d 
other propert y seize d ca n contribut e directl y o r indirectl y t o th e actua l cost s o f la w 
enforcement. 

4. Havin g regar d t o th e increasin g leve l o f interes t i n th e Commonwealt h a s t o 
the utilit y o f thes e device s an d th e interes t displaye d b y ICPO-Interpo l an d suc h 
organisations a s th e Unite d Nation s Commissio n o n Narcoti c Drugs , th e 
Commonwealth Secretaria t though t i t appropriat e t o commissio n a  genera l s tud y o n 
forfeiture an d confiscatur e o f propert y associate d wit h crimina l activity . Anothe r 
s tudy ha s bee n commissione d focussin g specificall y o n th e problem s o f combattin g 
international traffickin g operation s i n regar d t o illici t narcoti c subs tances . 

5. Dr . Nichola s Liverpool , o f th e Facult y o f La w o f th e Universit y o f th e Wes t 
Indies, wh o ha s considerabl e knowledg e o f th e variou s lega l discipline s involve d i n 
any discussio n o f thi s comple x subject , wa s commissione d i n Jun e 198 1 t o undertak e 
this s tudy . Give n th e appointmen t o f a  Commonwealt h Frau d Office r i n Novembe r 
1981, hi s term s o f referenc e wer e slightl y amende d i n th e Sprin g o f 198 2 t o focu s 
attention mor e o n internationa l commercia l crim e an d organise d crim e aspects . 

6. Dr . Liverpoo l recommend s th e enactmen t o f legislatio n whic h woul d allo w 
effective confiscator y actio n t o b e take n agains t propert y associate d wit h crimina l 
activi ty. H e als o recommend s th e enactmen t o f legislatio n whic h woul d facilitat e th e 
seizure o f propert y prio r t o a  crimina l tria l an d th e forfeitur e o f propert y directl y 
related o r involve d i n th e crime . H e feel s tha t non e o f th e presen t legislativ e 
models ar e wholl y adequat e an d i n th e circumstance s recommend s tha t th e 
Commonwealth Secretaria t shoul d furthe r conside r th e matte r an d prepar e draf t 
models. 

7. Th e carefu l crimina l ma y wel l attemp t t o pu t hi s illici t profi t beyon d th e reac h 
of th e court s o f th e jurisdictio n wher e h e commit s hi s crime . I n suc h case s th e 
existence o f provision s allowin g th e seizure , forfeitur e an d confiscatur e o f hi s 
property woul d no t b e effectiv e unles s the y coul d b e enforce d agains t equivalen t 
property withi n th e jurisdiction , o r som e sor t o f arrangemen t coul d b e mad e wit h 
that othe r Stat e whereb y recognitio n wa s accorde d t o thes e o rde r s . Alternatively , 
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in certai n area s o f crimina l activit y countrie s ma y b e prepare d t o tak e actio n 
against propert y an d monie s withi n thei r ow n jurisdictio n whic h ar e th e produc t o f 
or relate d t o th e commissio n o f thes e crime s albei t i n anothe r jurisdiction . Thes e 
questions ar e raise d b y Dr . Liverpool , bu t ar e mor e specificall y considere d i n th e 
wider contex t i n th e pape r prepare d b y Dr . Davi d Chaiki n an d th e Commonwealt h 
Secretariat o n Mutua l Judicia l Assistanc e i n Crimina l Matter s withi n th e 
Commonwealth. 

ANNEX T O LMM(83)2 2 

THE SEIZUR E AN D FORFEITUR E O F PROPERT Y 
ASSOCIATED WIT H CRIMINA L ACTIVIT Y 

Paper prepare d b y 
Dr . NICHOLA S LIVERPOO L o f th e Facult y o f 

Law, Universit y o f th e Wes t Indies , 
Barbados 

Introduction 

In Jun e 198 1 I  wa s commissione d b y th e Commonwealt h Secretaria t t o prepar e a 
small s tud y whic h woul d canvas s i n genera l term s th e problem s o f ensur in g tha t 
crime doe s no t pa y b y attachin g th e indirec t proceed s o f crime . Thi s s tud y wa s t o 
be regarde d a s a  discussio n paper , designe d fo r submissio n t o th e 198 3 Meetin g o f 
Commonwealth La w Minister s t o b e hel d i n Sr i Lanka , an d wa s no t intende d t o g o 
into th e detail s o f an y particula r branc h o f law , bu t wa s t o b e regarde d a s th e 
forerunner o f a  mor e detaile d analysi s o f precis e s trategie s whic h wer e wort h 
considering i n thi s area . 

Given th e constraint s o f tim e I  hav e no t bee n abl e t o examin e ever y aspec t o f 
crime an d I  hav e chose n fo r specia l consideratio n th e tw o mai n area s i n whic h 
urgent attentio n woul d see m t o b e desire d viz : whit e colla r crim e an d dru g relate d 
offences. Bot h thes e area s o f economi c crime s ar e a  sourc e o f concer n t o mos t i f 
not al l Commonwealt h countr ies , an d effort s t o eradicat e the m ar e mos t likel y t o 
meet wit h th e greates t co-operation . 

The constraint s o f tim e an d th e resource s availabl e t o m e hav e fur the r mean t 
that althoug h th e proposal s containe d i n thi s pape r hav e receive d considerabl e 
thought , ther e ha s neithe r bee n th e tim e no r th e materia l t o provid e eithe r a s muc h 
detailed analysis , o r reference s t o th e law s o f man y othe r Commonwealt h 
jurisdictions, a s I  woul d hav e hoped . Mos t o f th e reference s ar e t o Englis h law . 

In preparin g thi s pape r I  hav e proceede d o n th e assumptio n tha t ther e ha s 
been a n increas e i n th e numbe r o f crime s whic h woul d necessitat e th e us e o f 
forfeiture proceedings , tha t ther e i s som e difficult y i n tracin g th e proceed s o f man y 
serious crimes , an d tha t ther e i s suppor t fo r th e vie w tha t th e indirec t proceed s o f 
certain crime s shoul d b e confiscated , a t leas t wher e the y ar e substant ial . 

It i s recommende d tha t th e proceed s o f certai n type s o f crim e b e confiscate d 
on th e ground s tha t th e activitie s o f thos e wh o penetrat e thes e crime s ar e ver y 
injurious t o th e mora l fabri c o f society . Thes e crime s ar e usuall y highl y 
sophisticated, diversifie d an d increasingl y widespread . The y ten d t o drai n million s 
of dollar s fro m th e economie s o f th e variou s terr i tor ie s b y unlawfu l an d immora l 
conduct, corruption , frau d an d th e illega l us e o f force . I t i s unthinkable , therefor e 
that thos e wh o engag e i n suc h conduc t shoul d b e permitte d t o retai n an y par t o f 
their ill-gotte n gains . A  majo r portio n o f th e incom e o f suc h criminal s i s eventuall y 
siphoned of f int o regula r commercia l activit y thu s upset t in g th e economi c prospect s 
of person s wh o ar e engage d i n norma l an d lega l commercia l under tak ings . 

Forfeiture i s a n ancien t doctrin e tha t ha s bee n i n existenc e fo r hundred s o f 
years ye t i t play s a  surpris ingl y insignifican t rol e i n th e s t ruggl e agains t crime . 
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However, th e enormou s increas e i n theft-relate d (white-collar ) an d drug-relate d 
crimes i n recen t year s ha s focusse d attentio n o n thi s branc h o f th e la w a s a  mean s 
of deprivin g criminal s o f th e proceed s o f thei r crim e b y confiscation , an d thu s 
discouraging other s wh o ma y b e incline d t o participat e i n suc h illega l activit y b y 
making i t clea r tha t crim e wil l no t b e allowe d t o pay . 

As th e la w s tand s a t presen t i n mos t o f th e countrie s o f th e Commonwealt h i t 
is no t ye t equippe d t o s t r ik e a t th e profit s o f crime . I t i s restr icte d t o arrest in g 
criminals an d seizin g th e object s o f thei r crime , bu t eve n here , a s wil l b e see n 
later , doub t ha s bee n expresse d a s t o whethe r th e la w permit s seizur e fo r th e sol e 
purpose o f providin g evidenc e a t th e trial , o r whethe r seizur e als o exis t fo r th e 
purpose o f restorin g th e good s t o thei r rightfu l owner , o n convictio n o f th e 
accused. I n addition , a  recen t attemp t t o enlis t th e ai d o f th e civi l la w t o assis t i n 
the freezin g o f th e asset s o f th e accuse d unti l th e tria l ha s take n place , ha s bee n 
objected t o o n th e groun d tha t th e applican t ha d n o "interest " i n th e subjec t 
matter, thu s raisin g i n a  differen t bu t relate d manner , th e distinctio n betwee n th e 
direct an d indirec t proceed s o f crime . 

It i s th e purpos e o f thi s pape r t o sugges t tha t th e mean s shoul d exis t t o seiz e 
not onl y th e direc t proceed s o f crimina l activity , bu t als o th e indirec t proceed s 
whether i t consist s o f mone y i n han d o r i n a  ban k accoun t o r othe r accumulate d 
assets o f rea l an d persona l p roper ty . Thi s ma y entai l a  sligh t alteratio n t o th e 
rules governin g th e burde n o f proo f i n thes e matters , bu t th e resul t t o th e Stat e 
in revenu e an d socia l justic e certainl y justifie s thi s furthe r ste p i n th e driv e 
against crime . 

It wil l als o b e argue d tha t seizur e shoul d exten d t o a  large r numbe r o f 
offences tha n exis t a t present , an d tha t confiscatio n o f th e proceed s o f crim e 
should tak e plac e automaticall y o n th e convictio n o f a n offende r fo r drug-relate d 
offences, an d fo r som e o f th e mor e seriou s an d profitabl e crimes . 

Reference i n thi s pape r t o "th e Report " ar e t o "Th e Busines s o f Crime" : A n 
evaluation o f th e America n Racketee r Influence d an d Corrup t Organisation s Statut e 
from a  Canadia n perspectiv e publishe d i n Octobe r 1980 , b y th e Crimina l Justic e 
Division i n th e Ministr y o f th e Attorne y Genera l o f th e Provinc e o f Britis h 
Columbia, Canada . 

Reference t o "th e Guide " ar e t o th e Dru g Agents ' Guid e t o Forfeitur e o f 
Assets , Firs t Editio n b y Harr y L . Myer s an d Josep h P . Brzostowsk i o f th e Financia l 
Investigative Sectio n o f th e Dru g Enforcemen t Administratio n i n th e Ministr y o f 
Justice, Washingto n D.C . 1981 . 

For purpos e o f clarificatio n I  hav e chose n th e followin g terminology : "Seizure " 
is use d t o mea n th e powe r t o tak e befor e convictio n o r condemnation , propert y 
which i s reasonabl y believe d t o hav e bee n stole n o r otherwis e fraudulentl y 
obtained, o r whic h i s th e subjec t o f crim e o r othe r prohibition . "Forfeiture " denote s 
the powe r o f a  cour t befor e whic h a n accuse d ha s bee n convicte d t o orde r tha t 
proper ty whic h i s immediatel y connecte d wit h a n offenc e b e retaine d b y th e Crow n 
or State . Althoug h thi s usuall y take s plac e a s a  resul t o f a  hearing , propert y ma y 
also b e forfeite d b y defaul t whe n th e claiman t ha s no t responde d t o a  notic e t o 
justify hi s claim . "Confiscation " wil l b e use d t o indicat e th e powe r whic h th e cour t 
exercises t o depriv e a  convicte d perso n o f th e proceed s o f a n offenc e o r it s 
monetary equivalent . 

Most jurisdiction s d o no t dra w a  clea r distinctio n betwee n th e concept s o f 
forfeiture an d confiscation , an d s o lon g a s th e desire d end s ar e achieve d i t nee d 
not b e necessar y t o d o so . Bu t i f th e indirec t proceed s o f crim e ar e t o b e 
successfully attache d lon g hour s an d carefu l investigatio n wil l b e require d befor e 
satisfactory evidenc e ca n b e gathered , an d consequentl y ther e i s a  cas e fo r 
initiating separat e proceeding s fo r thi s purpose . On e othe r importan t facto r ough t 
to b e born e i n min d viz : tha t Court s constantl y refus e t o enforc e th e pena l 
provisions o f th e law s o f othe r S ta tes . I f th e powe r t o confiscat e proceed s alon g 
the avenue s o f th e civi l jurisdictio n o f th e cour t s , judgment s whic h hav e bee n 
obtained b y thi s proces s ma y prov e muc h easie r t o enforc e unde r th e provision s o f 
legislation whic h provide s fo r th e reciproca l enforcemen t o f judgments . 

The nee d fo r developin g an d facilitatin g co-operatio n withi n th e Commonwealt h 
and eve n internationall y i n regar d t o seriou s commercia l (white-collar ) crim e an d 
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drug relate d offence s i s u rgen t . I  hav e therefor e attempte d t o presen t proposal s 
which woul d no t requir e length y debat e o r expense . Luckil y th e Governmen t o f 
Australia ha s availabl e i n it s Custom s Act , recentl y s t rengthene d b y amendment s i n 
1979, 1980 , an d 1981 , ver y wid e an d fa r reachin g power s t o detec t offence s relatin g 
to narcotics ; an d t o seize , forfei t an d confiscat e bot h th e direc t an d indirec t 
proceeds o f narcoti c offences . I n addition , ther e i s alread y i n plac e a  Commonwealt h 
Fraud Liaiso n Officer , an d a  projecte d Commonwealt h Pane l o f Expert s o n whos e 
expert ise th e Liaiso n Office r ma y dra w a s th e nee d ar i ses . Mode l legislatio n coul d 
therefore b e prepared , usin g th e Australia n provisio n a s a  workin g model , fo r 
circulation t o Membe r Sta tes . I t i s suggeste d tha t suc h legislatio n shoul d initiall y b e 
confined t o "white-collar " crim e an d dru g relate d offences , becaus e o f th e expens e 
which i s likel y t o b e involve d i n th e investigator y proces s o f suc h offences , prio r 
to confiscation . 

CHAPTER ONE : SEIZUR E 

(a) Tangibl e Asset s 

Several s ta tute s no w provid e fo r th e forfeitur e o f th e proceed s o f crim e afte r 
the accuse d ha s bee n convicted , bu t th e powe r t o seiz e an d detai n propert y whic h 
has bee n stole n o r i s suspecte d o f havin g bee n stole n i s severel y circumscribed , 
and befor e th e Englis h cas e o f Wes t Merci a Constabular y v  Wagner 1 i t wa s doubte d 
whether th e court s ha d th e powe r t o seiz e o r detai n mone y i n a  ban k account . I n 
fact Forbe s J . opene d hi s judgmen t wit h th e stunnin g remar k tha t wha t wa s befor e 
him wa s a n originatin g summon s o f a  somewha t nove l character , an d tha t a t on e 
state h e wa s "extremel y trouble d abou t i t" . 

It i s ver y clear , however , tha t i t i s exactl y i n thos e circumstances , i . e . 
where th e accuse d stil l ha s th e proceed s o f th e crim e i n hi s possession , an d befor e 
he i s abl e t o dispos e o f the m tha t th e powe r t o seiz e an d preserv e i s mos t needed ; 
since a  bar e convictio n obtaine d afte r th e asset s hav e bee n dissipate d wil l certainl y 
not mee t th e mai n objec t i n view , whic h i s t o depriv e hi m o f asset s t o whic h h e i s 
not justl y entitle d an d t o preven t hi m fro m putt in g the m beyon d th e reac h o f th e 
law, an d als o o f thos e wh o ar e legall y entitle d t o them . 

At commo n la w th e polic e ar e undoubtedl y entitle d o n a  lawfu l a r res t (a t leas t 
on a  chang e o f treaso n o r felony ) t o tak e an d detai n proper t y whic h ha s bee n 
found i n possessio n o f th e suspect , i f i t wil l for m materia l evidenc e i n hi s 
prosecution fo r tha t crime . Th e reaso n fo r thi s additiona l powe r wa s clearl y an d 
succinctly state d b y Palla s C .B . i n Dillo n v  O'Brie n an d Davis 2 i n th e followin g oft -
quoted words : 

" . . . th e interes t o f th e Stat e i n th e perso n charge d bein g brough t t o tria l i n 
due cours e necessaril y ex tends , a s wel l a s t o th e preservatio n o f materia l 
evidence o f hi s guil t o r innocence , a s t o hi s custod y fo r th e purpos e o f tr ial . 
His custod y i s o f n o valu e i f th e la w i s powerles s t o preven t th e abstractio n 
or destructio n o f thi s evidence , withou t whic h a  tria l woul d b e n o mor e tha n 
an empt y form" . 

In tha t cas e Palla s C . B . wa s als o calle d upo n t o decid e whethe r thi s righ t 
extended t o case s o f misdemeanour . H e hel d tha t i t did ; an d i n arr ivin g a t thi s 
conclusion, th e learne d Chie f Baro n trace d th e histor y o f th e matte r t h u s : -

"The characterist ic s (b y whic h felon y i s distinguishe d fro m misdemeanour ) i s 
that a t Commo n La w th e good s o f th e felo n wer e forfeite d upo n conviction . Th e 
only r ight , however , t o thes e good s whic h th e book s mentio n a s bein g i n th e 
Crown befor e conviction , b y reaso n o f th e possibl e futur e conviction , i s tha t 
of takin g (an d detainin g the m fo r a  reasonabl e time ) fo r th e purpos e o f makin g 
an inventory . Suc h a  r igh t ha s nothin g i n commo n wit h tha t o f takin g fo r th e 
purpose o f evidence . Forfeitur e i n felon y canno t therefor e b e th e origi n o f 
that r igh t . T o wha t the n i s i t t o b e referred ? It s purpos e an d objec t viz , t o 
produce th e good s i n evidenc e i n a  judicia l proceeding , appear s t o m e t o sho w 
that i t mus t b e derive d fro m th e interes t whic h th e Stat e ha s i n a  perso n 
guilty (o r reasonabl y believe d t o b e guilty ) o f a  crim e bein g brough t t o 
justice, an d i n a  prosecution , onc e commenced , bein g determine d i n du e cours e 
of law" . 
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This vita l powe r o f th e polic e t o seiz e o r detai n good s wa s considere d an d 
extended b y th e Cour t o f Appea l i n Chi c Fashion s (Wes t Wales ) Ltd . v  Jones 3; 
where i t wa s hel d tha t o n enterin g a  hous e wit h a  searc h warran t o r b y th e 
occupier ' s consent , th e polic e ha d powe r t o seiz e good s whic h the y reasonabl y 
believed t o hav e bee n stole n o r obtaine d fraudulentl y b y deception . The y wer e 
empowered t o detai n th e good s fo r suc h tim e a s wa s reasonabl y necessar y t o 
complete thei r investigations , an d i f thei r investigation s reveale d tha t th e good s 
had eithe r bee n stole n o r fraudulentl y obtained , the y coul d detai n the m furthe r s o 
that the y coul d i n du e cours e b e produce d a t th e tria l a s materia l evidence , i f 
necessary, o r b e restore d t o thei r rightfu l owner . Bu t onc e i t appeare d tha t th e 
goods wer e no t stole n o r fraudulentl y obtaine d an d no t neede d a s evidence , th e 
police ha d t o restor e the m t o th e perso n fro m who m the y ha d bee n taken , eve n i f i t 
was clea r t o everyon e concerne d tha t h e wa s no t entitle d t o them . 

At thi s stag e i t shoul d b e note d tha t th e decisio n i n Chi c Fashion s extende d 
the purpos e -  a s state d i n Dillon' s cas e -  fo r whic h good s coul d b e detaine d b y th e 
police, becaus e wherea s Palle s C . B . gav e a s th e groun d fo r seizur e an d detention , 
the preservatio n o f materia l evidence , Diploc k L . J . i n th e Chi c Fashion s include d 
the additiona l groun d o f restoratio n t o th e rightfu l owner . Bu t whateve r th e 
grounds whic h wer e s tated , i t i s clea r tha t i n neithe r cas e i s th e accuse d legall y 
entitled t o th e ground s i n question ; an d therefor e a n orde r t o depriv e hi m o f the m 
could b y n o s t re tc h o f th e imaginatio n b e considere d a s inequitabl e i f the y d o no t 
belong t o hi m i n th e firs t place . 

(b) Intangibl e Asset s 

So far , i t i s clea r tha t th e la w empower s th e seizur e o f good s o r tangibl e 
a s se t s . Unti l recently , however , i t wa s though t tha t th e court s ha d n o powe r t o 
seize asset s o f a n intangibl e na ture , suc h a s mone y i n a  ban k account . However , 
the enormou s profit s no w mad e b y th e perpetra tor s o f fraudulen t transaction s an d 
those involve d i n drug-re la te d offence s deman d tha t a  solutio n b e found , firs t i n 
seizing th e propert y unti l t r ial ; an d the n i n confiscatin g i t afte r tria l an d 
conviction. I t ca n als o b e strenuousl y argue d tha t a  prio r convictio n shoul d no t b e 
a mandator y prerequisi t e t o eithe r forfeitur e o r confiscation . Th e fac t tha t th e 
property i s intangibl e mean s tha t i t i s mor e easil y disposable , an d grav e injustic e 
could follo w unles s a n attemp t i s mad e t o sto p thi s lacun a i n th e law . 

Since tangibl e propert y coul d no t hav e bee n seize d o n th e authorit y o f Dillo n 
and Chic , i t wa s bu t a  shor t ste p t o exten d seizur e t o al l type s o f proper ty , 
tangible o r intangible ; an d thi s i t seems , i s th e approac h whic h wa s adopte d b y 
Forbes J . i n th e Wes t Merci a case . I n orde r t o d o thi s Hi s Lordshi p merel y adopte d 
the submissio n o f counse l fo r th e plaintiff , tha t "  . . . th e polic e hav e a  commo n la w 
right t o seiz e o r preserv e propert y whic h i s the . subjec t o f crime" , an d tha t th e 
court shoul d len d the m suppor t i n doin g so . Tw o importan t point s howeve r ste m 
from thi s decision , v iz : - (a ) d o th e polic e hav e a n interes t i n seekin g civi l 
remedies t o restor e stole n o r fraudulentl y obtaine d proper ty , an d (b ) wha t i s th e 
proper procedur e t o b e adopte d t o achiev e thi s result ? Bot h thes e point s wil l b e 
dealt wit h la ter . 

It wa s concede d i n th e Wes t Merci a cas e tha t justice s o f th e peac e ha d n o 
power t o issu e a  searc h warran t t o seiz e an d preserv e money s i n a  ban k account , 
but tha t seeme d t o Forbe s J . " . . . t o b e a  s t rang e lacun a i n th e armour y o f th e 
courts i n thei r endeavou r t o assis t i n th e preventio n o f crim e tha t ther e may  b e n o 
remedy availabl e t o th e polic e i n suc h a  circumstance" . St range , i t migh t be , bu t 
t rue i t was . Th e commo n la w di d no t permi t i t an d equit y ha d neve r bee n calle d i n 
aid o f th e crimina l la w i n thos e circumstances . Th e civi l remed y o f tracin g wa s 
obtainable t o th e owner , bu t apar t fro m bein g tediou s an d tim e consuming , i t to o 
was limite d i n effect , i n tha t i t doe s no t exten d t o land : a  vita l omissio n whic h 
must b e remedie d i f i t i s propose d t o devis e an d maintai n a n efficien t armour y 
against th e perpet ra tor s o f organise d crime . Th e Wes t Merci a cas e i s therefor e 
authority fo r th e principl e tha t whe n i t i s allege d tha t a  perso n ha s obtaine d mone y 
dishonestly an d tha t h e ha s pai d suc h fund s int o hi s ban k account , th e court s ar e 
empowered t o plac e a n embarg o o n withdrawal s fro m thi s accoun t pendin g th e 
outcome o f th e tria l o f th e accused . 

The decisio n wa s uphel d b y a  majorit y o f th e Cour t o f Appea l i n Chie f 
Constable o f Ken t v  V  an d Another 4 wher e th e question s o f standin g an d procedur e 
were full y ventilated . 
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(c) Standin g an d Procedur e 

Once i t i s concede d tha t ther e i s n o powe r i n th e crimina l proces s t o issu e a 
warrant o f searc h an d seizur e i n respec t o f intangible s resor t mus t b e ha d t o civi l 
procedure . I n th e Wes t Merci a cas e th e cour t froz e th e accoun t b y vi r tu e o f th e 
powers whic h i t claime d ha d bee n conferre d upo n i t b y Orde r 2 9 Rul e 2(1 ) o f th e 
Rules o f th e Suprem e Court , whic h read s a s follows: -

"On th e applicatio n o f an y part y t o a  caus e o r matte r th e cour t ma y mak e a n 
order fo r th e detention , custod y o r preservatio n o f an y propert y whic h i s th e 
subject matte r o f th e caus e o r matter , o r a s t o whic h an y questio n ma y aris e 
therein, o r fo r th e inspectio n o f an y suc h propert y i n th e possessio n o f a 
par ty t o th e caus e o r matter" . 

This provisio n clearl y contemplate s th e existenc e o f a  "cause " o r "matter " 
between th e partie s befor e th e court , a s a  prerequisi t e t o th e exercis e o f it s powe r 
thereunder . Ther e wa s obviousl y n o caus e o r matte r i n disput e betwee n th e 
par t ies , an d i t i s th is , mor e tha n anythin g els e whic h mad e Forbe s J . extremel y 
troubled abou t th e application , an d i n particula r whethe r th e plaintiff s coul d 
arguably b e sai d t o hav e an y locu s stand i t o mov e th e Cour t fo r th e relie f whic h 
was sought . I t wa s a t leas t doubtfu l i f suc h locu s stand i coul d b e sai d t o exist , 
but th e learne d Judg e founde d hi s decisio n o n th e narrowe r groun d tha t sinc e th e 
police hav e a  commo n la w righ t t o seiz e o r preserv e propert y whic h i s th e subjec t 
of crime , th e cour t ough t t o len d it s suppor t t o the m i n doin g tha t . 

In th e cas e o f th e Chie f Constabl e o f Ken t th e cour t ha d bee n approache d b y 
way o f a  differen t procedur e probabl y becaus e o f th e doubt s expresse d b y Forbe s 
J . i n th e earlie r decision . Her e th e Chie f Constabl e issue d a  wri t an d the n applie d 
for a n injunctio n t o restrai n th e accuse d fro m withdrawin g an y money s fro m th e 
bank accounts . Eve n the n coul d i t hav e bee n sai d tha t th e Chie f Constabl e ha d an y 
interest t o protect ? I n agreein g wit h Lor d Dennin g M.R. , Donaldso n L . J . reasone d 
that i n : -

"Chic Fashion s Ltd . th e commo n la w cam e t o th e suppor t o f th e commo n wea l 
and investe d th e polic e wit h a  righ t t o seiz e good s whic h th e court s could , i f 
necessary, hav e enforce d b y mandator y injunction . I n th e instan t appea l th e 
common la w coul d an d shoul d inves t th e polic e wit h a  righ t t o 'de ta in ' money s 
standing t o th e credi t o f a  ban k accoun t i f an d t o th e exten t tha t the y coul d 
be show n t o hav e bee n obtaine d fro m anothe r i n breac h o f th e crimina l law" . 

The matte r i s no t fre e fro m doubt , an d i n a  powerfu l dissentin g judgmen t 
Slade L . J . conclude d tha t whethe r o r no t i t migh t b e desirable , h e wa s no t 
convinced tha t th e Chie f Constabl e ha d an y presen t o r contingen t lega l o r equitabl e 
r ight t o interven e i n suc h a  matter . 

Ministers ma y fee l tha t bot h th e importanc e an d th e complexit y o f th e matte r 
are suc h tha t clea r legislatio n shoul d b e introduce d t o empowe r certai n polic e 
officers, a s o f r ight , wher e the y believ e o n reasonabl e ground s tha t money s 
standing t o th e credi t o f a  ban k ar e traceabl e t o propert y whic h ha d bee n obtaine d 
from anothe r i n breac h o f th e crimina l law , t o appl y t o th e cour t fo r a n orde r 
either t o preven t withdrawal s fro m tha t account , o r tha t th e money s shoul d b e pai d 
into court . 

Such a n applicatio n coul d b e mad e i n th e foru m mos t convenien t whethe r i t b e 
a civi l o r a  crimina l cour t . I f thi s recommendatio n i s adopted , i t coul d serv e t o 
solve bot h question s o f standin g an d procedur e whic h raise d thei r head s i n th e 
cases discusse d above . I t i s assume d tha t i t i s generall y concede d throughou t th e 
Commonwealth tha t th e principl e o f Dillon' s cas e a s extende d b y Chi c Fashion s Ltd . 
would b e accepte d a s goo d law . 

(d) Th e Effec t o f Seizure 5 

The righ t t o seiz e propert y whethe r tangibl e o r intangibl e befor e th e guil t o f 
the accuse d ha s bee n establishe d i n a  cour t o f la w wil l clearl y nee d t o b e 
circumscribed fo r variou s reasons . First , i t ma y affec t adversel y th e abilit y o f th e 
accused t o car r y o n hi s legitimat e busines s eithe r alon e o r i n associatio n wit h 
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others ; secondly , th e mone y i n th e accoun t o r th e tangibl e asset s seize d ma y 
legally belon g t o bot h th e accuse d an d som e othe r perso n wh o ha s neithe r bee n 
suspected no r accuse d o f crime , o r i t ma y belon g exclusivel y t o thir d partie s 
although i t i s ostensibl y unde r th e ownershi p contro l o r protectio n o f th e accused ; 
and thirdly , suc h seizur e ma y b e i n breac h o f on e o r othe r o f th e r ight s o f th e 
accused whic h hav e bee n guarantee d unde r a  writte n constitution . 

(i) Effec t o n Accuse d 

The inheren t danger s t o a  bon a fid e t rade r fro m a n applicatio n t o freez e hi s 
account mus t constantl y b e born e i n min d sinc e the y ar e potentiall y ver y harmful . 
The otherwis e innocen t shopkeepe r wh o i s persuade d t o permi t hi s plac e o f busines s 
to b e use d a s a  collectio n poin t fo r th e exchang e o f cas h i n re tu r n fo r prohibite d 
d r u g s , ma y fo r exampl e hav e deposite d som e o f thes e money s int o hi s accoun t wit h 
the intentio n o f payin g the m ove r t o seller s o f thos e d r u g s . Thes e fund s shoul d 
clearly b e seize d an d a s wil l b e argue d later , shoul d als o b e confiscated . Bu t a t 
least unti l convictio n i t woul d b e inequitabl e t o freez e th e whol e o f th e t r a d e r ' s 
bank accoun t sinc e hi s norma l mean s o f livelihoo d ma y wel l b e jeopardised . 

It woul d b e wron g t o ignor e th e fac t tha t th e stoppin g o f a  busines s account , 
even fo r onl y a  fe w days , ma y wel l resul t i n commercia l disaste r fo r th e busines s 
concerned. I t i s imperativ e therefore , tha t th e proprieto r o f a  busines s whos e 
account ha s bee n froze n pursuan t t o a n e x part e applicatio n shoul d b e afforde d th e 
earliest opportunit y t o addres s th e cour t . An d eve n wher e a n orde r ha s bee n mad e 
after hearin g al l th e part ie s concerned , i t shoul d b e flexibl e enoug h t o permi t th e 
court t o var y o r discharg e i t , i f ne w evidenc e i s brough t t o ligh t whic h justifie s 
such variatio n o r discharge ; becaus e i t i s onl y i n thi s wa y tha t a  fai r balanc e ca n 
be maintaine d betwee n th e interes t o f th e communit y a s represente d b y th e 
prosecutor, o n th e on e hand ; an d o n th e other , th e righ t o f a  t rade r t o operat e 
his busines s unhindere d s o lon g a s h e doe s s o withi n th e law . 

Both thes e point s wer e accepte d i n Wes t Merci a an d als o i n Chie f Constabl e o f 
Kent. I n th e firs t cas e th e injunctio n wa s grante d unti l furthe r orde r wit h a  clea r 
indication b y th e learne d judg e tha t th e word s "furthe r order " wer e no t a  mer e 
formality, becaus e h e coul d conceiv e o f situation s i n whic h th e accuse d migh t wis h 
to pu t befor e th e cour t evidentia l materia l whic h woul d indicat e tha t som e latitud e 
ought t o b e allowe d t o th e compan y t o t rad e fro m it s ow n ban k account . I n th e 
second cas e th e Maste r o f th e Roll s state d tha t i f th e accuse d ha d an y specia l 
reason fo r makin g payment s ou t o f hi s account s h e ha d onl y t o as k an d prope r 
payments woul d b e permitted . I n fac t th e accuse d wa s give n leav e t o appl y fo r th e 
release o f suc h sum s a s h e migh t nee d fo r hi s defenc e o r otherwise . 

(ii) Effec t o n Thir d Partie s 

An orde r fo r freezin g asset s ma y als o affec t thir d partie s adversel y an d fo r 
that reaso n need s t o b e carefull y studie d befor e implementation . I t ha s alread y bee n 
seen tha t dict a i n bot h Wes t Merci a an d Chie f Constabl e o f Ken t contemplat e tha t i n 
certain circumstance s th e accuse d ma y appl y t o th e cour t fo r sum s t o b e draw n ou t 
of hi s account . Thi s powe r should , fo r obviou s reasons , appl y t o a  thir d part y wh o 
had a  proprietar y interes t i n th e propert y seized ; sinc e i t woul d b e unjustifiabl e 
and certainl y inequitabl e t o seiz e propert y whic h di d no t belon g t o a n accuse d 
where th e thir d par t y ha s n o knowledg e tha t (i n th e cas e o f tangibl e assets ) hi s 
proper ty ha s bee n directl y use d t o perpetra t e crime ; or , (i n th e cas e o f intangibl e 
assets) tha t hi s fund s ar e bein g seize d becaus e the y merel y happe n t o b e i n a  join t 
account wit h money s whic h belon g t o th e accused . 

It woul d see m tha t i n suc h cases , knowledg e b y th e thir d par t y shoul d b e a 
vital factor . I f th e thir d par t y ha s n o knowledg e o f th e crimina l natur e o f th e 
accused, the n h e shoul d b e abl e t o recove r hi s propert y withou t question . Where , 
however, i t ca n b e show n tha t th e thir d par t y kne w o r ough t t o hav e know n o f th e 
conduct o f th e accused , h e shoul d b e require d t o g o furthe r an d sho w tha t h e wa s 
in n o wa y involve d i n tha t conduct , no r di d h e facilitat e i t . Th e principle s 
governing th e r ight s o f thir d partie s t o hav e thei r propert y exemp t fro m seizur e 
apply equall y t o forfeitur e an d confiscation , an d consequentl y an y discussio n o f 
these matter s her e wil l tak e tha t int o account . 
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Where th e accuse d an d th e thir d part y bough t rea l propert y i n equa l share s 
and th e cour t i s minde d t o mak e a n orde r t o freez e th e propert y o f th e accused , 
the questio n naturall y arise s a s t o th e natur e o f th e orde r whic h shoul d b e mad e i n 
those circumstances . I t i s clea r tha t a  provisio n whic h empower s th e cour t t o freez e 
the entir e asse t woul d b e s o draconia n a s t o borde r o n th e unconstitutional . Ye t i t 
is importan t tha t th e accused ' s shar e o f th e asse t shoul d b e attache d les t b e 
disposes o f i t befor e th e tr ial . I n suc h a  cas e i t i s recommende d tha t a  chargin g 
order woul d b e th e appropriat e remedy ; bu t i t shoul d b e born e i n min d tha t eve n 
with suc h a n order , difficultie s coul d aris e a s t o th e shar e o f th e accuse d i n th e 
proper ty , an d complicate d account s ma y hav e t o b e take n i n orde r t o arr iv e a t a 
fair solution . 

Where th e thir d par t y himsel f ha s a  mortgag e o r charg e o n th e propert y th e 
problem ma y b e mor e easil y solved , sinc e a t an y give n perio d o f time , a  mortgage e 
or charge e wil l almos t alway s b e i n a  positio n t o prov e wha t i s th e accused ' s 
indebtedness t o him . An y legislatio n whic h i s contemplate d shoul d however , 
specifically confe r o n thir d partie s th e righ t t o approac h th e cour t i n a  summar y 
way i n orde r t o hav e thei r r ight s vindicated ; an d n o unreasonabl e tim e limi t shoul d 
be place d o n th e thir d p a r t y ' s application , especiall y wher e h e ma y no t b e awar e o f 
the fac t o f seizure . Wher e th e thir d p a r t y ' s interes t i s registere d e . g . i n a  cas e o f 
joint ownership , o r a  mortgag e o r chang e o r a  bil l o f sale , th e applican t fo r seizur e 
will b e fixe d wit h notic e b y th e mer e fac t o f registrat ion , bu t provision s coul d b e 
made fo r publicisin g a n applicatio n fo r seizure , an d n o amoun t o f publicit y shoul d 
be regarde d a s bein g to o ext ravagant . 

Another questio n whic h i s likel y t o aris e i s whethe r th e accuse d shoul d b e 
allowed t o withdra w fund s t o mee t hi s unsecure d debts , fo r example , t o maintai n 
his famil y o r t o pa y hi s utilit y bills . Thi s doe s no t affor d o f a n eas y answer . Sinc e 
in pre- t r ia l procedur e th e accuse d i s presume d innocen t unti l h e ha s bee n foun d 
guilty an d convicted , i n theor y a t leas t i t coul d b e argue d tha t since , i f hi s guil t 
is no t subsequentl y proved , th e asset s wil l hav e t o b e re turne d t o him , h e shoul d 
be abl e t o utilis e som e o f the m fo r essentia l purposes . O n th e othe r han d th e 
applicant fo r seizur e ma y b e abl e t o sho w tha t th e accuse d ha d n o fund s i n tha t 
particular accoun t befor e h e embarke d o n hi s crimina l activities , an d tha t eve n i f 
he i s no t convicte d h e shoul d no t b e entitle d t o th e proceed s o r profit s o f hi s 
crime. I t i s undesirabl e t o la y dow n an y har d an d fas t rules , eac h cas e shoul d b e 
decided o n it s meri ts . 

In th e firs t instanc e i t i s recommende d tha t th e applicatio n shoul d b e mad e t o 
the cour t whic h ordere d th e seizure , wit h a  righ t o f appea l b y th e part y wh o i s 
dissatisfied wit h th e decision . Thi s woul d includ e th e Crown/Stat e and , o f course , 
any thir d part y whos e propert y ha s bee n affecte d b y th e decision . 

(iii)The Constitutiona l Questio n 

Most countrie s o f th e Commonwealt h ar e governe d b y writte n constitution s wit h 
enshrined fundamenta l r ight s an d freedoms , amon g whic h ar e fo r example , 
protection fo r th e privac y o f th e hom e an d othe r proper ty , an d fro m deprivatio n o f 
property withou t compensation ; an d provision s t o secur e protectio n o f th e law . 
Where th e la w i n questio n impose s upo n a  perso n charge d wit h a  crimina l offenc e 
the burde n o f provin g particula r facts , thi s i s no t hel d t o b e inconsisten t wit h o r 
in contraventio n o f th e r ight s t o protectio n o f th e law , bu t car e mus t b e take n i n 
passing legislatio n suc h a s tha t whic h ha s bee n recommended , t o ensur e tha t th e 
clause protectin g th e deprivatio n o f propert y withou t compensatio n i s no t breached . 

Typical o f thes e provision s i s tha t t o b e foun d i n th e Barbado s Constitution. 6 

This sectio n state s tha t n o propert y o r interes t o r r igh t ove r proper ty , shal l b e 
compulsorily acquire d excep t b y o r unde r th e authorit y o f a  writte n la w whic h 
prescribes th e principle s o n whic h an d th e manne r i n whic h compensatio n i s t o b e 
determined; an d whic h give s a  perso n claimin g compensatio n a  righ t o f acces s t o 
the Hig h Court . However , nothin g containe d i n o r don e unde r th e authorit y o f an y 
such la w i s t o b e hel d t o b e inconsisten t wit h o r i n contraventio n o f th e section , t o 
the exten t tha t i t make s provisio n fo r th e acquisitio n o f propert y b y wa y o f penalt y 
for forfeitur e i n consequenc e o f a  breac h o f th e law . 

Where, therefore , th e perso n ha s bee n convicted , properl y drafte d provision s 
could pav e th e wa y fo r forfeiture . Bu t suc h provision s nee d t o b e carefull y worde d 
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and distinctl y se t ou t i n orde r tha t th e court s whic h ar e require d t o administe r 
them ma y b e abl e t o d o thi s wit h th e minimu m o f roo m fo r e r ro r . Wit h thi s i n mind , 
therefore, i t i s suggeste d tha t th e provision s o f a  recen t Bil l whic h i s intende d t o 
amend th e Narcoti c Drug s Ac t o f Barbado s woul d see m t o b e to o wide , an d 
consequently ope n t o seriou s objections . 

The Bil l i s a n attemp t t o provid e fo r th e revisio n o f penaltie s unde r th e Act , 
and fo r th e forfeitur e o f al l article s use d i n th e commissio n o f a n offenc e a s wel l a s 
any profit s arisin g therefrom ; bu t n o guidanc e i s give n a s t o eithe r th e procedur e 
to b e use d i n cas e o f forfeiture ; o r th e metho d t o b e use d i n investigatin g th e 
nature an d exten t o f profit s whic h hav e bee n mad e a s a  resul t o f th e commissio n o f 
the offence . Consequently , i t i s likel y t o fac e th e sam e restr ict iv e interpretatio n 
which ha s bee n applie d t o simila r U.K . legislation . I n addition , i f i t i s intende d t o 
include th e provision s fo r confiscatio n whic h hav e bee n recommende d elsewher e i n 
this paper , the n i t woul d als o b e ope n t o seriou s constitutiona l objections . 

CHAPTER TWO : FORFEITUR E 

(a) Introductio n 

The concep t o f forfeitur e wa s based , i n feuda l England , o n th e intimat e bond s 
of loyalt y an d allegianc e whic h existe d betwee n th e subjec t an d hi s Lord . Unti l 187 0 
all th e propert y whethe r rea l o r personal , o f a  perso n wh o wa s convicte d o f treaso n 
or felon y wa s forfeite d t o th e Crown . However , i n th e cas e o f felonie s othe r tha n 
treason, i f ther e wa s a n intermediat e Lord , forfeite d lan d escheate d t o hi m afte r a 
year an d a  day . Wher e th e accuse d fle d th e jurisdictio n i n orde r t o evad e trial , hi s 
property wa s forfeite d followin g hi s outlawry . A s i t wa s a  fruitfu l sourc e o f 
revenue fo r th e Crown , ther e wer e s tron g reason s fo r retainin g it , bu t th e 
severity o f th e punishmen t cause d jurie s t o re tu r n pervers e verdic ts , an d mor e 
knowledgeable offender s t o conve y thei r propert y t o t rus tee s i n orde r t o evad e it s 
effect. Forfeitur e o n convictio n wa s abolishe d b y th e Forfeitur e Act , 1870 , an d 
forfeiture fo r outlawr y wa s abolishe d i n 1938 . 

A simila r concep t know n a s "deodand" , bu t whic h wa s als o loosel y referre d t o 
as "forfeiture " ca n b e trace d a s fa r bac k a s th e Ol d Testamen t an d bot h th e 
Romans an d th e ancien t Greek s als o forfeite d thing s whic h wer e involve d i n certai n 
wrongs. Earl y Briton s als o recognise d th e concept , whic h i n it s earl y stage s aros e 
out o f a  nee d fo r reveng e agains t th e offendin g thing , i f no t agains t it s owner . 
Over th e year s th e concep t o f reveng e ha s graduall y faded , bu t th e doctrin e ha s 
remained, an d i s use d principall y t o protec t th e publi c fro m harmfu l object s an d 
also t o dete r crime . Deodan d ha s bee n abolishe d sinc e 1846 . 

The nee d fo r forfeitur e i n relatio n t o certai n crime s ca n easil y b e justified . 
In th e cas e o f thef t o r fraud-relate d offences , i t i s ofte n quit e clea r tha t th e victi m 
has bee n deprive d o f som e tangibl e object s o r valuabl e consideratio n t o whic h th e 
accused i s no t legall y entitled , an d i t i s suggeste d tha t whateve r th e outcom e o f 
the trial , th e accuse d shoul d no t b e permitte d t o retai n o r clai m an y par t o f thi s 
property t o whic h h e clearl y canno t stak e a  lega l claim . A s ha s bee n state d earlie r 
drug-rela ted offence s seriousl y undermin e th e mora l fabri c o f society . I t ha s 
adverse effect s o n th e healt h o f countles s person s wh o mak e us e o f thos e d rugs , 
particularly th e youn g an d unsuspect ing , an d yield s hug e undeserve d monetar y 
rewards t o thos e wh o mak e i t thei r busines s t o dea l i n them . Th e forfeitur e o f th e 
proceeds o f suc h crime s ca n onl y b e o f immens e benefi t t o societ y generally , i f 
successfully an d fairl y pursued . 

Yet th e la w seem s t o b e strangel y an d inexplicabl y unabl e t o attai n wha t ar e 
plainly th e desire d ends ; becaus e i n som e instance s i t woul d see m tha t eve n 
legislative provision s doe s no t permi t th e cour t t o mak e a n orde r fo r forfeiture . 
Three recen t example s whic h ar e discusse d late r il lustrat e th e dilemm a whic h th e 
courts hav e t o face . 

(b) Legislatio n o n forfeitur e 

Many statute s confe r powe r o n th e court s t o orde r forfeitur e o f article s whos e 
possession i s prohibite d e . g . act s whic h gover n th e publicatio n o f obscen e 
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materials. Th e gis t o f th e offenc e i n thi s typ e o f cas e i s th e possessio n o f th e 
offending article , henc e th e requiremen t tha t i t b e remove d fro m th e possessio n o f 
the offende r b y forfeiture , o n conviction . Bu t a n examinatio n o f a  rando m lis t o f 
s ta tu tes reveal s tha t althoug h i n som e case s th e wordin g ma y see m t o b e 
insignificant; i n other s th e difference s ma y b e vital . I n som e case s fo r example , a 
conviction i s no t require d befor e forfeiture ; notabl e amon g thes e i s th e powe r o f 
forfeiture conferre d fo r breac h o f th e provision s o f variou s "Customs " legislation , 
and i n o thers , th e cour t i s "permitted " ra the r tha n "required " t o forfeit , althoug h 
in suc h case s th e powe r conferre d ma y i n fac t b e muc h wider , i n tha t forfeitur e i s 
made t o appl y t o anythin g whic h relate s t o th e offence . I n th e U.K . a  tim e limi t fo r 
making a n orde r o f forfeitur e ha s no w bee n imposed . 

Section 4 3 o f th e Power s o f th e Crimina l Court s Act , 1973 , (U.K. ) fo r 
example, ha s conferre d o n th e court s a  genera l powe r o f forfeiture , bu t Sectio n I I 
of th e Court s Act , 197 1 effectivel y impose s a  tim e limi t withi n whic h thi s powe r ca n 
be exercised . I n R  v  Menoca l a n orde r fo r forfeitur e ha d bee n mad e i n respec t o f a 
sum o f mone y whic h wa s foun d o n th e perso n o f th e accused , an d whic h wa s 
admittedly i n he r possessio n fo r th e purpos e o f bein g hande d ove r fo r th e paymen t 
of illegall y importe d d r u g s . Th e Court s Ac t impose s a  tim e limi t o f twenty-eigh t 
days o n a  Cour t ' s powe r t o var y a  sentenc e afte r i t ha s bee n pronounced , bu t th e 
order i n Menocal' s cas e wa s mad e mor e tha n twenty-eigh t day s afte r conviction . 
The Hous e o f Lord s ha d n o hesitatio n i n holdin g tha t ther e wa s n o justificatio n t o 
make th e o rder . Th e decisio n i n thi s cas e clearl y s t rengthen s th e submissio n tha t 
confiscation order s coul d b e use d t o supplemen t forfeitur e order s wher e th e Cour t 
is unabl e t o mak e u p it s min d a t th e tim e o f conviction , whethe r o r no t t o orde r 
forfeiture. 

Section 2 7 o f th e Misus e o f Drug s Act , 197 1 read s a s follows : 

"27(1) Subjec t t o subsectio n (2 ) below , th e cour t b y o r befor e whic h a 
person i s convicte d o f a n offenc e unde r thi s Ac t ma y orde r anythin g 
shown t o th e satisfactio n o f th e Cour t t o relat e t o th e offence , t o b e 
forfeited an d eithe r destroye d o r deal t wit h i n suc h othe r manne r a s 
the Cour t ma y order ; 

(2) Th e Cour t shal l no t orde r anythin g t o b e forfeite d unde r thi s 
section, wher e a  perso n claimin g t o b e th e owne r o f o r otherwis e 
interested i n i t applie s t o b e hear d b y th e Court , unles s a n 
opportunity ha s bee n give n t o hi m t o sho w caus e wh y th e orde r 
should no t b e made" . 

This provisio n applie s t o propert y whic h i s i n th e possessio n o r contro l o f th e 
accused a t th e tim e o f hi s apprehension , an d i s limite d t o case s wher e th e offende r 
has bee n convicte d o f a  certai n typ e o f offenc e viz : on e whic h i s punishabl e o n 
indictment wit h imprisonmen t fo r a  ter m o f tw o year s o r more . Bu t eve n wher e i t i s 
shown tha t th e proper t y wa s i n hi s possessio n an d control , th e prosecutio n i s 
required t o g o furthe r an d satisf y th e cour t tha t th e propert y ha s bee n used , o r 
was intende d t o b e used , fo r th e purpos e o f committin g o r facilitatin g th e 
commission o f a n offence . 

Certain specifi c power s o f forfeitur e suc h a s tha t containe d i n th e Firearm s 
Act, 196 8 (U .K . ) , d o no t requir e th e propert y t o b e linke d t o th e offenc e a t all , 
so tha t afte r th e convictio n o f a  perso n fo r thi s offence , th e cour t ma y orde r th e 
forfeiture o f an y gun s a n ammunitio n whic h ar e i n hi s possession . Thi s powe r ma y 
seem reasonabl e i n respec t o f gun-relate d crimes , sinc e a n offende r ma y hav e a 
large selectio n o f firearms , onl y on e o f whic h wa s use d i n a n at tack , bu t i t i s 
certainly unreasonabl e t o conceiv e o f thi s powe r bein g applie d t o "an y offensiv e 
weapon" fo r example , sinc e th e variet y o f thing s whic h ar e capabl e o f fallin g withi n 
this genu s ar e infinitel y variabl e an d manifold . 

Ministers ma y wis h t o conside r whethe r forfeitur e shoul d b e confine d t o relat e 
to th e specifi c offenc e o f whic h th e offende r ha s bee n charge d o r whethe r ther e 
should b e a  genera l powe r o f forfeitur e circumscribe d b y a  tim e limi t withi n whic h 
it ma y b e imposed . Wher e i t i s no t necessar y t o charg e o r convic t a  perso n befor e 
forfeiture, th e type s o f offence s ar e clearl y define d an d follow s a  wel l recognise d 
pa t t e rn . I t ma y b e fel t therefor e tha t al l legislatio n whic h embod y forfeitur e 
provisions shoul d follo w thes e wel l wor n paths , leavin g i t t o ne w provision s o n 
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confiscation t o seiz e and/o r trac e an y othe r propert y whic h canno t b e securel y 
linked t o th e commissio n o f an y specifi c offence , bu t whic h i s nonetheles s cloude d 
with suspicion . Finall y Minister s ma y als o wis h t o conside r whethe r al l power s o f 
forfeiture shoul d no t als o contai n a  provisio n relatin g t o seizur e an d disposition ; o r 
whether a  genera l powe r a s t o seizur e an d dispositio n shoul d b e provide d i n ne w 
legislation, whic h woul d includ e som e machiner y whereb y thi s powe r ma y b e 
effectively utilised . 

(c) Analysi s o f thre e recen t case s 

In Regin a v  Ribeyre , 8 Taylo r J , sittin g wit h O'Conno r L . J . an d Nei l J . i n th e 
Court o f Appea l (Crimina l Division ) hel d tha t a n orde r whic h ha d bee n mad e unde r 
section 27(1 ) o f th e Misus e o f Drug s Act , 197 1 forfeitin g th e cas h proceed s o f th e 
sale o f d rug s wa s mad e withou t jurisdictio n wher e a  perso n ha d bee n convicte d o f 
having drug s i n hi s possessio n wit h inten t t o supply . Lik e th e Hous e o f Lord s i n R 
v Cuthber t son , 9 th e Cour t in terprete d th e word s o f sectio n 27(1 ) a s relatin g 
strictly t o th e offenc e o f whic h th e perso n wa s convicted , an d therefor e foun d tha t 
since th e appellan t woul d no t hav e require d hi s "workin g capital " fo r th e ac t o f 
selling d rugs , th e mone y wa s accordingl y no t "anythin g show n . . . t o relat e t o th e 
offence". 

As wil l b e pointe d ou t late r on e o f th e aim s o f nationa l an d internationa l polic y 
is t o s tr i p th e offende r o f hi s profits , bu t mos t legislatio n s o fa r passe d doe s no t 
seem t o hav e addresse d thi s specifi c poin t wit h sufficien t accuracy . I t i s i n case s 
of thi s natur e tha t th e tracin g provision s containe d i n legislatio n whic h ha s bee n 
enacted i n th e Unite d State s an d Australi a coul d b e mos t usefull y employed . Unde r 
these provision s th e asset s an d ban k accoun t o f th e appellan t coul d hav e bee n 
investigated, th e differenc e i n amoun t ove r a  perio d noted , thi s woul d presumabl y 
have raise d a  presumptio n o n th e balanc e o f probabilitie s tha t th e mone y wa s 
acquired a s a  resul t o f th e sal e o f d rugs , thu s throwin g th e onu s o n th e appellan t 
to prov e beyon d reasonabl e doub t tha t i t wa s no t s o obtained . 

In R  v  Uxbridg e Justices, 1 0 th e accuse d wa s foun d wit h foreig n currenc y 
notes o n him , an d h e wa s charge d an d convicte d o n si x count s o f dishonestl y 
handling, an d on e coun t o f corrupt ion . Th e polic e ha d seize d no t onl y th e coin s 
found o n th e accuse d bu t als o a  considerabl e quantit y o f Ban k o f England , Ban k o f 
Clydesdale an d Fijia n note s whic h ha d bee n foun d a t hi s home . However , becaus e 
the owner s o f th e currenc y foun d a t hi s hom e wer e no t know n h e successfull y 
applied t o hav e thos e re turne d t o him . 

The fact s showe d clearl y tha t th e accuse d wa s i n th e habi t o f frequentin g 
Heathrow Airpor t wher e h e unlawfull y obtaine d foreig n cu r rency . Whil e th e note s 
found a t hi s hom e coul d no t hav e bee n th e subjec t o f seizur e o n th e technica l 
ground tha t the y coul d no t b e prove d t o relat e t o th e offenc e o f whic h h e wa s 
convicted, i t was , i t i s suggested , nevertheles s a s clea r a  cas e a s an y fo r 
confiscation. Legislatio n shoul d provid e tha t i n case s o f thi s na ture , notic e o f 
confiscation shoul d b e serve d o n th e accused , an d th e Crown/stat e shoul d prov e o n 
a balanc e o f probabilitie s tha t th e mone y ha d bee n obtaine d a s a  resul t o f crimina l 
act ivi ty. Th e convictio n o f th e accuse d shoul d b e sufficien t t o rais e tha t 
presumption. Th e onu s woul d the n shif t o n th e accuse d t o sho w beyon d a 
reasonable doub t tha t th e currenc y wa s no t obtaine d a s a  resul t o f crimina l 
activity. 

The thir d cas e whic h ha s reveale d th e weaknes s o f curren t Englis h legislatio n 
is R  v  Cuthber tson . I n tha t case , th e Hous e o f Lords , i n interpret in g s.2 7 o f th e 
Misuse o f Drug s Act , 197 1 fel t tha t th e questio n o f forfeitur e shoul d no t b e 
approached wit h an y preconceptio n tha t Parliamen t mus t hav e intende d th e sectio n 
to b e use d a s a  mean s o f s t r ippin g professiona l dru g trafficker s o f th e whol e o f 
their ill-gotte n gains , howeve r laudabl e tha t conclusio n migh t appea r t o be . Thei r 
Lordships accepte d th e submissio n tha t forfeitur e unde r th e provision s o f th e 
s ta tute wa s limite d t o th e accoutrement s o f th e crim e i . e . , th e tools , instrument s o r 
other physica l mean s use d t o commi t crime . 

In th e cas e i t wa s als o clea r tha t th e accuse d person s ha d accumulate d 
considerable sum s o f mone y b y illegall y manufacturin g dangerou s d rugs , ye t th e 
proceeds o f thei r crim e wer e kep t ou t o f th e reac h o f th e forfeitur e provision s o f 
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the s tatut e becaus e the y ha d bee n charge d wit h an d convicte d o f th e offenc e o f 
conspiracy, whic h wa s no t a n offenc e create d b y th e Act . Thei r Lordship s hel d 
that i n orde r t o justif y forfeitur e th e accuse d ha d t o b e convicte d o f a n offenc e 
under th e Act , an d tha t th e powe r o f forfeitur e woul d b e applie d onl y t o tangibl e 
things capabl e o f bein g physicall y destroye d an d no t chose s i n actio n o r othe r 
intangibles, eve n the n onl y t o thos e tangible s whic h ar e show n t o th e satisfactio n 
of th e court , t o relat e t o th e offence . 

There i s anothe r instanc e wher e th e procedur e fo r confiscatio n coul d augmen t 
that o f forfeiture . Th e cour t wa s satisfie d tha t th e accuse d wer e professiona l dru g 
traffickers, an d consequently , i f th e legislatio n whic h i s recommende d wer e i n forc e 
a notic e o f confiscatio n serve d o n the m woul d hav e place d th e onu s o n the m o f 
proving beyon d reasonabl e doub t tha t thos e fund s wer e no t obtaine d a s a  resul t o f 
trafficking i n d r u g s . I f th e proceeding s i n Cuthbertso n an d Ribeyr e ha d bee n 
taken agains t th e appellant s unde r th e provision s o f th e Custom s Ac t o f Australi a 
there seem s t o b e n o doub t tha t th e provision s o f thi s Ac t ar e wid e enoug h t o hav e 
ensured a  forfeitur e o f th e money s involved . 

CHAPTER THREE : CONFISCATIO N 

Once i t i s accepte d a s a  matte r o f polic y tha t th e crimina l shoul d no t b e 
allowed t o profi t fro m hi s crim e especiall y wher e th e healt h o f innocen t citizen s ar e 
jeopardized i n orde r t o rea p thes e profits , i t i s bu t a  shor t ste p t o agre e tha t 
there i s nothin g inherentl y wron g i n deprivin g hi m o f th e proceed s (whethe r direc t 
or indirect ) o f tha t crime . 

Confiscation, thoug h eminentl y desirable , i s howeve r mos t likel y t o b e mor e 
particularly relevan t i n tw o distinc t type s of  si tuations . Th e firs t i s wher e th e 
transaction whic h yield s th e profi t i s itsel f illegal ; an d th e secon d situatio n arise s 
where th e transactio n itsel f i s lawful , bu t th e profi t i s booste d b y illici t means ; th e 
sale o f prohibite d d r u g s , th e sal e o f pornographi c materia l an d th e transportatio n 
of illega l immigrants . Attempt s t o confiscat e profit s ar e likel y t o mee t wit h th e 
approval o f a  larg e sectio n o f a  c o u n t r y ' s population , especiall y wher e th e 
transaction whic h yield s th e profi t i s illegal . 

Legislation t o dea l wit h th e secon d typ e o f cas e ma y not , however , evok e th e 
same leve l o f suppor t . Fo r exampl e th e manufacture r wh o ignore s pollutio n controls , 
or illegall y discharge s wast e ma y increas e hi s profit s tremendously , s o als o ma y th e 
owner o f a  "listed " buildin g wh o demolishe s i t i n orde r t o obtai n a n increase d 
purchase pric e o f th e vacan t s i te . Bu t i n thi s typ e o f cas e th e conscienc e o f th e 
community i s no t similarl y arouse d t o th e sam e degre e o f reprehension . 
Nevertheless, i t i s suggeste d tha t thes e type s o f case s coul d a t som e late r stage , 
also b e considere d suitabl e fo r th e applicatio n o f confiscator y legislation . 

Confiscation ma y i n theor y b e achieve d b y th e simpl e proces s o f imposin g a n 
appropriate fine . Bu t a s th e Canadia n experienc e ha s revealed , th e expectatio n o f 
the la w make r an d th e public , ma y no t alway s b e satisfie d b y th e leve l o f fine s 
which hav e bee n imposed . I n additio n a  numbe r o f problem s hav e bee n identifie d 
which coul d severel y curtai l th e effectivenes s o f usin g fine s fo r thi s purpose . 
These ca n b e classifie d unde r tw o headings : ineffectiv e informatio n gatherin g 
procedures an d mean s o f enforcement . 

It nee d hardl y b e emphasise d tha t befor e a  suitabl e fin e ca n b e imposed , th e 
procedure fo r gatherin g informatio n i n mos t Commonwealt h countrie s woul d hav e t o 
be s trengthene d an d improved . Th e essenc e o f confiscatio n i s tha t th e accuse d i s 
thought t o hav e acquire d asset s t o whic h h e i s no t justl y entitled ; i t i s o f grea t 
importance therefor e tha t accurat e fact s concernin g th e siz e o f th e profit s ar e 
placed befor e th e Cour t an d thi s ca n onl y b e don e effectivel y an d satisfactoril y b y 
painstaking investigatio n whic h i s likel y t o prov e costl y bot h i n term s o f tim e an d 
money. Sinc e th e resource s o f mos t Commonwealt h countrie s ma y b e unabl e t o 
withstand th e cos t bot h i n term s o f financ e an d i n manpower , th e resul t o f a  poorl y 
undertaken investigatio n ma y b e t o suppl y th e cour t wit h inaccurat e and/o r 
insufficient facts . 

As fa r a s th e mean s o f enforcemen t ar e concerned , man y o f thes e offence s ar e 
triable summaril y an d i t frequentl y happen s tha t th e profit s o f th e crim e fa r excee d 
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the maximu m fin e whic h th e cour t i s empowere d t o impose . Th e answe r her e i s 
surely eithe r t o increas e th e fin e whic h ma y b e impose d o r t o stat e a  minimu m bu t 
no maximu m leavin g i t t o th e discretio n o f th e magistrate , i n th e ligh t o f evidenc e 
disclosed a t th e hearing , t o us e hi s discretio n i n th e matter . 

One furthe r proble m i s als o ver y real , a s loca l experienc e shows . Th e fin e i s 
expressed i n term s o f a  su m o f money . Th e offende r ma y choos e no t t o pa y it , 
preferr ing instea d t o serv e a  ter m o f imprisonmen t an d hop e tha t h e wil l b e abl e t o 
enjoy th e fruit s o f hi s crim e i n additio n t o accrue d interes t o n hi s releas e fro m 
prison. I n orde r t o avoi d th is , th e procedur e fo r confiscatio n shoul d b e se t i n 
motion i n orde r tha t a  full-scal e investigatio n may  b e under taken . 

One o f th e mos t crucia l aspect s o f an y attemp t t o confiscat e propert y i s t o b e 
found i n th e procedur e t o b e followe d b y th e cour t whic h i s require d t o orde r 
confiscation. I n examinin g th e procedur e adopte d bot h i n th e Unite d State s o f 
America an d als o i n Australia , i t wil l b e see n tha t grea t car e ha s t o b e take n t o 
evolve a  se t o f rule s whic h wil l dea l wit h th e multifariou s problem s whic h ca n aris e 
in interpret in g legislatio n whic h confer s genera l power s o f confiscation . Th e 
Australian legislatur e ha s adopte d a  fairl y detaile d cod e whic h i s specificall y geare d 
to th e confiscatio n o f dru g relate d offences ; an d i t woul d see m tha t a  procedur e 
which i s aime d a t a  specifi c typ e o f offenc e i s easie r t o administer . 

The powe r o f confiscatio n woul d b e restr icte d t o th e mor e seriou s offence s 
since elaborat e an d expensiv e procedure s ar e generall y require d fo r purpose s o f 
computing th e illega l gain s t o b e confiscated . Bu t wher e i t ca n b e show n tha t 
substantial profit s ar e bein g mad e fro m wha t ar e stil l regarde d a s relativel y mino r 
offences, th e powe r o f confiscatio n coul d b e extende d t o them . 

Ministers ma y wis h t o conside r generall y whethe r legislatio n providin g fo r th e 
confiscating o f th e proceed s o f certai n crime s ough t t o b e introduced , an d fo r wha t 
types o f crimes . Th e Commonwealt h Frau d Office r coul d b e requeste d t o consul t an d 
to prepar e a  draf t t o b e circulate d amon g Members . I t i s suggeste d tha t 
confiscation shoul d ai m initiall y a t th e illici t profit s o f transaction s wher e th e 
transaction i s illega l pe r se . Wher e th e immediat e proceed s ar e sold , exchange d o r 
t ransferred tha t othe r propert y shoul d als o b e subjec t t o confiscation , wit h 
adequate safeguar d t o protec t th e interes t o f innocen t thir d partie s an d creditor s o f 
the accused . 

It ough t t o b e born e i n min d tha t confiscatio n coul d b e oppose d a s a  matte r o f 
principle. Ther e wil l b e man y person s who , thoug h no t applaudin g th e activitie s o f 
those whos e propert y i s t o b e confiscated , nevertheles s fee l tha t i t i s wron g i n 
principle t o confiscat e propert y afte r th e offende r ha s bee n suitabl y punishe d fo r 
his crime . An d thi s lin e o f attac k i s likel y t o b e eve n mor e voca l whe n attempt s ar e 
made t o confiscat e th e proceed s o f crim e eve n where , a s i s recommended , th e 
accused i s no t foun d guilt y o f an y recognise d crime . 

There i s a  schoo l o f though t whic h subscribe s t o th e vie w tha t th e crimina l 
law shoul d procee d o n th e assumptio n tha t person s shoul d b e foun d guilt y o f 
offences i n ope n court , an d th e sentenc e determine d ther e an d the n i n orde r tha t 
the crimina l ma y kno w wha t pric e h e ha s t o pa y t o expung e hi s deb t t o society ; 
and tha t a t completio n o f th e sentenc e tha t shoul d b e th e en d o f th e matter . I t i s 
also fel t tha t i n man y instance s a n attemp t t o attac h th e indirec t proceed s o f crim e 
may prov e unworkabl e i n practice ; a n obviou s exampl e bein g wher e th e crimina l wh o 
has serve d hi s sentenc e subsequentl y decide s t o describ e hi s crimina l activitie s i n 
print o r writ e hi s memoirs . I n addition , i t ha s bee n urge d tha t confiscatio n aime d 
at th e indirec t proceed s o f crim e i n certai n case s suc h a s th e publicatio n o f pas t 
criminal activitie s coul d len d t o a  grea t numbe r o f undesirabl e effect s if , i n orde r 
to circumven t confiscatio n provisions , detail s o f a  crim e coul d b e passe d t o an d 
published b y th e criminal ' s childre n o r othe r relations . 

These point s o f view , justifiabl e thoug h the y may  be , shoul d no t b e permitte d 
to detrac t fro m th e grea t socia l ill s whic h ar e inflicte d o n societ y generall y b y th e 
perpetra tors o f drug-rela te d an d white-colla r crimes ; an d althoug h i t ma y no t prov e 
possible t o brin g ever y conceivabl e seriou s crim e withi n th e pale , thes e criticism s 
should no t dete r Government s fro m passin g legislation , wit h adequat e safeguards , 
to comba t th e sprea d o f thes e dangerou s activities . 
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CHAPTER FOUR : UNITE D STATE S EXPERIENC E 

The tw o mai n legislativ e provision s whic h provid e fo r forfeiture , a s a  resul t 
of crimina l offences , i n th e Unite d State s ar e containe d i n th e Racketee r Influence d 
and Corrup t Organisation s Ac t (1 8 U . S . C . 1962 , 1963) , an d th e Controlle d 
Substances Act , Continuin g Crimina l Enterpris e Offens e (2 1 U .S .C . 848) . The y ar e 
provisions whic h wer e inserte d i n tw o Federa l s ta tu tes , an d ar e absolutel y 
dependent upo n a  convictio n o f th e accuse d o f th e substantiv e offence s create d b y 
the particula r piec e o f legislation . 

(a) Th e Racketee r Influence d an d Corrup t Organisation s Act , (RICO ) 

This Ac t wa s enacte d b y th e Congres s o f th e Unite d Stat e o n Octobe r 19 , 
1970. It s ai m wa s t o see k th e eradicatio n o f organise d crim e i n tha t countr y b y 
s t rengthening th e lega l tool s i n th e evidenc e gatherin g process , b y establishin g 
new pena l prohibitions , an d b y providin g enhance d sanction s an d ne w remedie s t o 
deal wit h th e unlawfu l activitie s o f thos e engage d i n organise d crime . 

Although th e Ac t ha s bee n drafte d ver y broadly , bot h writer s an d court s i n 
the Unite d State s have , o n th e basi s o f it s legislativ e history , attempte d t o limi t 
its applicatio n t o situation s wher e a  legitimat e busines s (a s oppose d t o a n unlawfu l 
or illega l business ) i s use d o r acquire d i n violatio n o f th e s ta tu te , an d it s 
forfeiture provision s hav e bee n confine d t o th e holding s o f th e accuse d i n legitimat e 
business en te rpr i ses . Thi s interpretatio n i s sough t t o b e justifie d o n th e additiona l 
ground tha t whe n th e Bil l wa s bein g debated , th e Congres s o f th e Unite d State s 
expressed dee p concer n abou t th e effec t whic h organise d crimina l activitie s wer e 
having o n th e coun t ry ' s economy . 

The statut e provide s tha t an y perso n wh o commit s certai n crime s a s par t o f a 
pat tern o f racketeerin g activit y fro m whic h h e acquires , wit h dirt y money , o r b y 
illegal acts , o r illegall y uses , a n interes t i n a n enterpr is e affectin g commerce , 
shall, upo n conviction , forfei t tha t interes t i n th e enterpr is e an d everythin g whic h 
affords a  sourc e o f influenc e ove r th e en terpr i se . I t create s severa l ne w offences , 
and provide s substantia l crimina l penalties , includin g mandator y forfeitur e o f 
interest acquire d i n violatio n o f th e Act . 

Each crimina l provisio n o f RIC O expressl y applie s t o "an y person" , define d 
a s : "an y individua l o r entit y capabl e o f holdin g a  lega l o r beneficia l interes t i n 
proper ty" . Base d o n thi s language , th e court s hav e hel d tha t RIC O i s no t limite d 
in it s applicatio n t o member s o f traditiona l organise d crim e families . Th e conduc t o f 
the accuse d i s punishe d irrespect iv e o f hi s s t a tu s . 

RICO list s twenty-fou r Federa l an d eigh t Stat e felonie s whic h ar e considere d 
to b e "racketeerin g activities " withi n it s provisions . Thes e wer e chose n becaus e 
they wer e though t t o b e typica l o f organise d crime . The y are : 

State Felonie s 

1. Murde r 
2. Kidnappin g 
3. Gamblin g 
4. Arso n 
5. Robber y 
6. Briber y 
7. Extortio n 
8. Dealin g i n Narcotic s o r Dangerou s Drug s 

Federal Felonie s 

9. Briber y 
10. Sport s Briber y 
11. Counterfeitin g 
12. Thef t o f Inters ta t e Shipmen t 
13. Embezzlemen t o f Pensio n an d Welfar e Fund s 
14. Extortin g Credi t 
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15. Transmittin g Gamblin g Informatio n 
16. Mai l Frau d 
17. Wir e Frau d 
18. Obstructin g Justic e 
19. Obstructin g Crimina l Investigatio n 
20. Obstructio n o f Stat e o r Loca l La w Enforcemen t 
21. Interferenc e wit h Commerc e throug h Robber y o r Extortio n 
22. Racketeerin g 
23. Transport in g Wagerin g Paraphernali a 
24. Unlawfu l Welfar e Fun d Payment s 
25. Conductin g Illega l Gamblin g Busines s 
26. Interstat e Transportatio n o f Stole n Propert y 
27. Whit e Slav e Traffi c 
28. Illega l Payment s t o Labou r Organisation s 
29. Embezzlemen t fro m Unio n Fund s 
30. Bankruptc y Frau d 
31 . Frau d i n Sal e o f Securitie s 
32. Feloniou s Manufacture r o r Othe r Dealin g i n Narcoti c o r Dangerou s Drug s 

Any combinatio n o f thes e crime s ca n for m a  "patter n o f racketeering " 
activity, whic h i s define d as : 

" . . . a t leas t tw o act s o f racketeerin g activity , on e o f whic h occurre d afte r 
the (Ac t wa s passed ) an d th e las t o f whic h occurre d withi n te n year s 
(excluding an y perio d o f imprisonment ) afte r th e commissio n o f a  prio r se t o f 
racketeering activi ty" . 

The definitio n doe s no t discus s th e nee d fo r som e connectio n betwee n th e 
crimes use d t o for m a  pa t te rn , bu t i t i s submitte d tha t simpl y provin g tha t tw o o f 
the thir ty-tw o crime s liste d wer e committe d wit h a  ten-yea r perio d shoul d no t b e 
enough t o establis h " a pat tern " o f racketeer ing . Ther e shoul d hav e bee n som e 
continuing activity . I t i s als o suggeste d tha t th e separat e act s o f racketeerin g mus t 
have ha d a  simila r metho d o f commission , o r mus t otherwis e b e relate d an d no t 
isolated event s i n orde r t o for m a  pa t t e rn . 

One lin e o f authorit y i n th e Unite d State s hold s tha t somethin g mor e tha n 
accidental o r relate d instance s o f prescribe d behaviou r i s required , wherea s anothe r 
view i s tha t an y tw o act s o f racketeerin g activit y ar e sufficien t fo r a  convictio n i f 
they fal l withi n th e tim e limit s se t ou t i n th e Act . I t woul d see m tha t b y failin g t o 
define th e wor d "pattern " th e draftsme n lef t th e matte r t o b e decide d b y th e trai l 
Court a s a  questio n o f fact , bu t thi s lac k o f definitio n ha s itsel f create d problems . 

The wor d "enterprise " whic h i s ver y significantl y on e fo r th e purpos e o f th e 
Act, i s no t exhaustivel y defined , bu t i t include s an y individual , par tnership , 
corporation, associatio n o r othe r lega l enti ty , an d an y unio n o r grou p o f individual s 
associated i n fac t althoug h no t a  lega l ent i ty . Busines s an d labou r unions , 
Government uni ts , an d eve n foreig n enterpr ise s ar e considere d t o fal l withi n th e 
definition. 

Courts disagre e ove r whethe r th e ter m "enterprise " include s illega l 
combinations o f individual s associate d solel y t o engag e i n racketeerin g activity . Bu t 
although th e expressio n ha s receive d a  ver y libera l interpretat ion , i t i s doubtfu l i f 
it coul d b e hel d t o exten d t o strictl y crimina l organisations , o n th e groun d tha t i n 
passing th e legislation , Congres s woul d obviousl y hav e ha d i n min d th e infiltratio n 
by racketeer s o f legitimat e busines s activit ies . 

The Statut e i n effec t create s thre e ne w mai n offences . The y a re : 

(i) Usin g o r invest ing , directl y o r indirectly , an y incom e o r proceed s o f income , 
derived directl y o r indirectl y fro m a  pat ter n o f racketeerin g activity ; o r 
collection o f a n unlawfu l deb t o r t o acquir e a n interes t i n o r t o establis h o r 
operate, a n enterpr is e 

This provisio n whic h i s loosel y referre d t o a s th e "dirt y money " sectio n 
makes i t a n offenc e t o inves t th e proceed s o f racketeerin g activit y i n a n enterpr ise , 
and i t wa s designe d t o penalis e th e "laundering " o f money . Th e investe d fund s 
must b e derive d fro m a  pat ter n o f racketeerin g activit y o r collectio n o f a n unlawfu l 
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debt, an d th e investin g part y mus t hav e participate d i n th e predicat e crim e a s a 
principal. Canadia n researcher s foun d tha t onl y a  proportio n o f thos e wh o 
knowingly inves t "dirt y money " ar e subjec t t o prosecution , an d stat e tha t th e 
section ha s bee n largel y unsuccessfu l i n dealin g wit h th e proble m a t whic h i t wa s 
aimed, principall y becaus e o f th e difficult y o f provin g th e offence . I t contain s n o 
investigative aid s o r lega l presumption s t o assis t i n provin g th e offences . 

Proving thi s offenc e require s t racing , an d th e metho d o f tracin g i s t o sho w a 
direct connectio n betwee n th e dir t y mone y an d th e acquisitio n o f th e interes t i n th e 
legitimate busines s en te rpr i se . Bu t sinc e RIC O i s a  crimina l s ta tu te , an d sinc e 
every elemen t o f a  crim e mus t b e prove d beyon d reasonabl e doubt , th e tracin g 
requirements o f thi s provisio n hav e prove d t o b e ver y demanding , an d a t times , 
well nig h impossible . 

(ii) Acquirin g a n interes t in , o r contro l of , an y enterpr is e throug h a  patter n o f 
racketeering activit y o r collectio n o f a n unlawfu l deb t 

This provisio n cover s th e illega l acquisitio n o r maintenanc e o f a n interes t i n 
an en terpr i se . Example s i n whic h ha s variousl y bee n use d t o prosecut e offender s 
who hav e bee n caugh t i n illega l act s include : th e takin g ove r o f a  busines s b y a 
loan shark ; a  massiv e mortgag e frau d scheme ; extortionat e "musclin g in " o n 
legitimate companies ; an d a  syste m o f "kickbacks " involvin g medica l laboratories . 

Basically, thi s provisio n make s i t a  crim e t o acquir e a n interes t in , o r contro l 
of, a n enterpris e b y illega l act s o f racketeer ing . "Elbowing " int o a n enterpr is e b y 
extortion, br ibery , o r b y an y combinatio n o f th e thir ty-tw o crime s liste d abov e i s 
the gis t o f thi s offence . 

(iii) Bein g employe d by , o r associate d with , a n enterpr is e an d participatin g i n th e 
conduct o f it s affair s throug h a  pat ter n o f racketeerin g activity , o r collec -
tion o f a n unlawfu l debt . 

This sub-sectio n i s widel y drawn , an d i t ha s bee n interprete d equall y widely . 
It cover s situation s wher e a  perso n i s operatin g insid e a  legitimat e enterpris e o n 
behalf o f a  syndicate , an d i s als o use d successfull y t o prosecut e crimina l gangs , o r 
strictly illega l en te rp r i ses . Actua l prosecution s unde r thi s provisio n hav e bee n 
concerned wit h corruptio n o f publi c officials , labou r racketeerin g group s o f person s 
who ar e regarde d t o b e "associate d i n fact " wit h suc h illega l activit ies . 

The crimina l forfeitur e provisio n unde r RIC O i s mandatory , bu t narrow . 
Unlike sectio n 84 8 th e convicte d perso n doe s no t forfei t hi s profits , bu t onl y hi s 
interest i n th e enterpr is e an d everythin g affordin g a  sourc e o f influenc e ove r th e 
en te rpr i se . 

(b) Th e Controlle d Substance s Act , Continuin g Crimina l Enterpris e Offence , 
(Section 848 ) 

This piec e o f legislatio n wa s passe d o n 2 7 Octobe r 1970 , eigh t day s afte r 
RICO wa s enacted . It s mai n ai m wa s s t rengthe n la w enforcemen t authorit y i n th e 
field o f dru g abuse , an d i n particula r t o severel y punis h th e professiona l dru g 
trafficker, henc e th e mandator y crimina l forfeitur e provisio n whic h i t contains . I t 
provides tha t a  "lender" , wh o i n concer t wit h fiv e o r mor e follower s commit s a 
Federal dru g felon y a s par t o f a  continuin g serie s o f Federa l dru g crime s fro m 
which h e obtain s substantia l incom e o r resources , shal l forfei t upo n conviction , hi s 
profits , an y interes t in , an d everythin g affordin g a  sourc e o f influenc e over , th e 
en te rpr i se . 

Unlike RICO , whic h ca n appl y t o an y perso n i n a  crimina l enterpr ise , sectio n 
848 i s strictl y limite d t o organisers , supervisor s o r managers . A n organise r i s a 
person wh o put s togethe r peopl e engage d i n separat e activitie s an d ar range s the m 
in on e operatio n o r en terpr i se , wherea s a  superviso r i s regarde d a s on e wh o 
manages, di rects , o r oversee s th e activitie s o f o the rs . A n accuse d nee d occup y 
only on e o f thes e thre e positions , bu t a  crimina l organisatio n ca n hav e mor e tha n 
one organiser , superviso r o r manager , s o tha t i t i s possibl e t o fin d mor e tha n on e 
leader i n a n organisation , wh o ma y b e liabl e t o prosecution . 
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Before h e ca n b e foun d guilt y o f a  violatio n o f sectio n 848 , th e "Leader " mus t 
commit certai n crime s "i n concert " wit h fiv e o r mor e o f hi s followers , an d th e word s 
"in concert " hav e bee n interprete d b y th e Suprem e Cour t o f th e Unite d State s t o 
require a n agreemen t betwee n th e "Leader " an d fiv e o r mor e o f hi s follower s t o 
commit dru g crimes . Th e lac k o f persona l contac t betwee n the m i s n o defenc e i f the y 
agree t o ac t i n concert , an d th e "Leader " an d hi s follower s nee d neve r b e presen t i n 
the sam e location , no r nee d th e crime s whic h the y ar e accuse d o f havin g committe d i n 
concert , occu r a t th e sam e place . Similarly , the y nee d no t b e actin g togethe r a t an y 
precise momen t i n time , i t i s sufficien t i f the y wor k i n concer t durin g th e lif e o f 
the enterpr ise . 

Unlike RIC O whic h relie s o n a  wid e variet y o f Statut e an d Federa l crime s i n 
order t o establis h a  pat ter n o f racketeerin g activity , sectio n 84 8 depend s entirel y 
upon th e repeate d commissio n o f Federa l dru g felonie s t o establis h a  continuin g 
criminal en te rpr i se . Th e dru g felon y relie d o n b y th e prosecutio n mus t b e par t o f a 
continuing serie s ( i . e . thre e o r more ) o f Federa l dru g violation s whic h mus t endur e 
or spa n a  definit e perio d o f time , wit h a  singl e o r substantiall y simila r purpose . 

The fina l crimina l elemen t o f a  sectio n 84 8 offenc e require s proo f tha t th e 
accused obtaine d substantia l incom e o r resource s fro m th e continuin g crimina l 
en te rpr i se . Th e wor d "substantial " mean s o f rea l wort h an d importance , an d "income " 
includes mone y o r othe r p roper ty . Gros s incom e i s sufficien t proo f tha t th e accuse d 
obtained substantia l income , i t i s no t necessar y t o identif y an y accumulate d gai n o r 
net profi t mad e b y him . Th e jur y i s invite d t o conclud e tha t th e accuse d obtaine d 
substantial incom e fro m th e dru g enterpr is e simpl y b y considerin g hi s positio n i n 
the organisation , th e volum e an d valu e o f drug s t ransfer red , an d th e sum s o f mone y 
which hav e change d hands . 

Mandatory forfeitur e o f al l profit s i s on e o f th e penaltie s impose d b y sectio n 
848, an d th e burde n i s o n th e Governmen t t o prov e wha t proper ty , interest s o r 
contractual r ight s o f th e accuse d ar e forfeitable . Sinc e th e provisio n i s directe d 
too hig h fo r hi m t o continu e i n operation , h e i s require d t o forfei t al l illega l 
profits n o matte r ho w disguise d o r wher e invested . Th e sectio n doe s no t defin e 
"profits", bu t th e likel y interpretatio n shoul d includ e al l financia l gai n o f an y 
kind realise d b y th e accuse d fro m th e illega l dru g en terpr i se . Th e metho d o f proo f 
most likel y t o b e acceptabl e i n forfeitur e proceeding s unde r th e sectio n woul d b e 
one whic h woul d measur e th e ne t wort h o f th e accuse d ove r a  give n perio d o f time . 
Unless thi s gai n ca n b e prove d t o b e at tr ibutabl e t o legitimat e source s o f income , 
it i s presume d t o represen t profit s fro m illega l dru g trafficking . 

The forfeitur e provision s o f sectio n 84 8 als o exten d t o an y interes t whic h th e 
accused ha s in , o r clai m against , th e enterpr ise ; an d als o t o an y propert y o r 
contractual r ight s o f an y kin d whic h affor d hi m a  sourc e o f influenc e ove r th e 
en te rpr i se . Thi s provisio n ha s prove d t o be . extremel y usefu l i n obtainin g 
convictions agains t th e "Leaders " o f crim e wh o amas s fortunes , ra the r tha n th e 
s t reet pedlar s wh o ar e constantl y bein g caugh t an d prosecuted , bu t easil y replace d 
by vir tu e o f th e vas t resource s availabl e t o th e "Leaders" . 

(c) Compariso n o f th e tw o Statute s 

A compariso n o f th e effec t o f th e tw o statute s i s show n her e a t a  glance . 

RICO 

ANY PERSO N wh o commit s 

848 

A LEADE R wh o I N CONCER T WIT H 
5 O R MOR E FOLLOWER S commit s 

CERTAIN CRIME S 
As par t o f a 

PATTERN ( 2 o r more ) o f 
RACKETEERING fro m whic h h e 

A FEDERA L DRU G FELON Y 
As par t o f a 

CONTINUING SERIE S ( 3 o r more ) 
of FEDERA L CRIME S fro m whic h h e 

ACQUIRES WIT H DIRT Y MONE Y 
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confiscation t o seiz e and/o r trac e an y othe r propert y whic h canno t b e securel y 
linked t o th e commissio n o f an y specifi c offence , bu t whic h i s nonetheles s cloude d 
with suspicion . Finall y Minister s ma y als o wis h t o conside r whethe r al l power s o f 
forfeiture shoul d no t als o contai n a  provisio n relatin g t o seizur e an d disposition ; o r 
whether a  genera l powe r a s t o seizur e an d dispositio n shoul d b e provide d i n ne w 
legislation, whic h woul d includ e som e machiner y whereb y thi s powe r ma y b e 
effectively utilised . 

(c) Analysi s o f thre e recen t case s 

In Regin a v  Ribeyre , 8 Taylo r J , sittin g wit h O'Conno r L . J . an d Nei l J . i n th e 
Court o f Appea l (Crimina l Division ) hel d tha t a n orde r whic h ha d bee n mad e unde r 
section 27(1 ) o f th e Misus e o f Drug s Act , 197 1 forfeitin g th e cas h proceed s o f th e 
sale o f d rug s wa s mad e withou t jurisdictio n wher e a  perso n ha d bee n convicte d o f 
having drug s i n hi s possessio n wit h inten t t o supply . Lik e th e Hous e o f Lord s i n R 
v Cuthber t son , 9 th e Cour t in terprete d th e word s o f sectio n 27(1 ) a s relatin g 
strictly t o th e offenc e o f whic h th e perso n wa s convicted , an d therefor e foun d tha t 
since th e appellan t woul d no t hav e require d hi s "workin g capital " fo r th e ac t o f 
selling d rugs , th e mone y wa s accordingl y no t "anythin g show n . . . t o relat e t o th e 
offence". 

As wil l b e pointe d ou t late r on e o f th e aim s o f nationa l an d internationa l polic y 
is t o s tr i p th e offende r o f hi s profits , bu t mos t legislatio n s o fa r passe d doe s no t 
seem t o hav e addresse d thi s specifi c poin t wit h sufficien t accuracy . I t i s i n case s 
of thi s natur e tha t th e tracin g provision s containe d i n legislatio n whic h ha s bee n 
enacted i n th e Unite d State s an d Australi a coul d b e mos t usefull y employed . Unde r 
these provision s th e asset s an d ban k accoun t o f th e appellan t coul d hav e bee n 
investigated, th e differenc e i n amoun t ove r a  perio d noted , thi s woul d presumabl y 
have raise d a  presumptio n o n th e balanc e o f probabilitie s tha t th e mone y wa s 
acquired a s a  resul t o f th e sal e o f d rugs , thu s throwin g th e onu s o n th e appellan t 
to prov e beyon d reasonabl e doub t tha t i t wa s no t s o obtained . 

In R  v  Uxbridg e Justices, 1 0 th e accuse d wa s foun d wit h foreig n currenc y 
notes o n him , an d h e wa s charge d an d convicte d o n si x count s o f dishonestl y 
handling, an d on e coun t o f corrupt ion . Th e polic e ha d seize d no t onl y th e coin s 
found o n th e accuse d bu t als o a  considerabl e quantit y o f Ban k o f England , Ban k o f 
Clydesdale an d Fijia n note s whic h ha d bee n foun d a t hi s home . However , becaus e 
the owner s o f th e currenc y foun d a t hi s hom e wer e no t know n h e successfull y 
applied t o hav e thos e re turne d t o him . 

The fact s showe d clearl y tha t th e accuse d wa s i n th e habi t o f frequentin g 
Heathrow Airpor t wher e h e unlawfull y obtaine d foreig n cu r rency . Whil e th e note s 
found a t hi s hom e coul d no t hav e bee n th e subjec t o f seizur e o n th e technica l 
ground tha t the y coul d no t b e prove d t o relat e t o th e offenc e o f whic h h e wa s 
convicted, i t was , i t i s suggested , nevertheles s a s clea r a  cas e a s an y fo r 
confiscation. Legislatio n shoul d provid e tha t i n case s o f thi s na ture , notic e o f 
confiscation shoul d b e serve d o n th e accused , an d th e Crown/stat e shoul d prov e o n 
a balanc e o f probabilitie s tha t th e mone y ha d bee n obtaine d a s a  resul t o f crimina l 
act ivi ty. Th e convictio n o f th e accuse d shoul d b e sufficien t t o rais e tha t 
presumption. Th e onu s woul d the n shif t o n th e accuse d t o sho w beyon d a 
reasonable doub t tha t th e currenc y wa s no t obtaine d a s a  resul t o f crimina l 
activity. 

The thir d cas e whic h ha s reveale d th e weaknes s o f curren t Englis h legislatio n 
is R  v  Cuthber tson . I n tha t case , th e Hous e o f Lords , i n interpret in g s.2 7 o f th e 
Misuse o f Drug s Act , 197 1 fel t tha t th e questio n o f forfeitur e shoul d no t b e 
approached wit h an y preconceptio n tha t Parliamen t mus t hav e intende d th e sectio n 
to b e use d a s a  mean s o f s t r ippin g professiona l dru g trafficker s o f th e whol e o f 
their ill-gotte n gains , howeve r laudabl e tha t conclusio n migh t appea r t o be . Thei r 
Lordships accepte d th e submissio n tha t forfeitur e unde r th e provision s o f th e 
s ta tute wa s limite d t o th e accoutrement s o f th e crim e i . e . , th e tools , instrument s o r 
other physica l mean s use d t o commi t crime . 

In th e cas e i t wa s als o clea r tha t th e accuse d person s ha d accumulate d 
considerable sum s o f mone y b y illegall y manufacturin g dangerou s d rugs , ye t th e 
proceeds o f thei r crim e wer e kep t ou t o f th e reac h o f th e forfeitur e provision s o f 
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the maximu m fin e whic h th e cour t i s empowere d t o impose . Th e answe r her e i s 
surely eithe r t o increas e th e fin e whic h ma y b e impose d o r t o stat e a  minimu m bu t 
no maximu m leavin g i t t o th e discretio n o f th e magistrate , i n th e ligh t o f evidenc e 
disclosed a t th e hearing , t o us e hi s discretio n i n th e matter . 

One furthe r proble m i s als o ver y real , a s loca l experienc e shows . Th e fin e i s 
expressed i n term s o f a  su m o f money . Th e offende r ma y choos e no t t o pa y it , 
preferr ing instea d t o serv e a  ter m o f imprisonmen t an d hop e tha t h e wil l b e abl e t o 
enjoy th e fruit s o f hi s crim e i n additio n t o accrue d interes t o n hi s releas e fro m 
prison. I n orde r t o avoi d th is , th e procedur e fo r confiscatio n shoul d b e se t i n 
motion i n orde r tha t a  full-scal e investigatio n may  b e under taken . 

One o f th e mos t crucia l aspect s o f an y attemp t t o confiscat e propert y i s t o b e 
found i n th e procedur e t o b e followe d b y th e cour t whic h i s require d t o orde r 
confiscation. I n examinin g th e procedur e adopte d bot h i n th e Unite d State s o f 
America an d als o i n Australia , i t wil l b e see n tha t grea t car e ha s t o b e take n t o 
evolve a  se t o f rule s whic h wil l dea l wit h th e multifariou s problem s whic h ca n aris e 
in interpret in g legislatio n whic h confer s genera l power s o f confiscation . Th e 
Australian legislatur e ha s adopte d a  fairl y detaile d cod e whic h i s specificall y geare d 
to th e confiscatio n o f dru g relate d offences ; an d i t woul d see m tha t a  procedur e 
which i s aime d a t a  specifi c typ e o f offenc e i s easie r t o administer . 

The powe r o f confiscatio n woul d b e restr icte d t o th e mor e seriou s offence s 
since elaborat e an d expensiv e procedure s ar e generall y require d fo r purpose s o f 
computing th e illega l gain s t o b e confiscated . Bu t wher e i t ca n b e show n tha t 
substantial profit s ar e bein g mad e fro m wha t ar e stil l regarde d a s relativel y mino r 
offences, th e powe r o f confiscatio n coul d b e extende d t o them . 

Ministers ma y wis h t o conside r generall y whethe r legislatio n providin g fo r th e 
confiscating o f th e proceed s o f certai n crime s ough t t o b e introduced , an d fo r wha t 
types o f crimes . Th e Commonwealt h Frau d Office r coul d b e requeste d t o consul t an d 
to prepar e a  draf t t o b e circulate d amon g Members . I t i s suggeste d tha t 
confiscation shoul d ai m initiall y a t th e illici t profit s o f transaction s wher e th e 
transaction i s illega l pe r se . Wher e th e immediat e proceed s ar e sold , exchange d o r 
t ransferred tha t othe r propert y shoul d als o b e subjec t t o confiscation , wit h 
adequate safeguar d t o protec t th e interes t o f innocen t thir d partie s an d creditor s o f 
the accused . 

It ough t t o b e born e i n min d tha t confiscatio n coul d b e oppose d a s a  matte r o f 
principle. Ther e wil l b e man y person s who , thoug h no t applaudin g th e activitie s o f 
those whos e propert y i s t o b e confiscated , nevertheles s fee l tha t i t i s wron g i n 
principle t o confiscat e propert y afte r th e offende r ha s bee n suitabl y punishe d fo r 
his crime . An d thi s lin e o f attac k i s likel y t o b e eve n mor e voca l whe n attempt s ar e 
made t o confiscat e th e proceed s o f crim e eve n where , a s i s recommended , th e 
accused i s no t foun d guilt y o f an y recognise d crime . 

There i s a  schoo l o f though t whic h subscribe s t o th e vie w tha t th e crimina l 
law shoul d procee d o n th e assumptio n tha t person s shoul d b e foun d guilt y o f 
offences i n ope n court , an d th e sentenc e determine d ther e an d the n i n orde r tha t 
the crimina l ma y kno w wha t pric e h e ha s t o pa y t o expung e hi s deb t t o society ; 
and tha t a t completio n o f th e sentenc e tha t shoul d b e th e en d o f th e matter . I t i s 
also fel t tha t i n man y instance s a n attemp t t o attac h th e indirec t proceed s o f crim e 
may prov e unworkabl e i n practice ; a n obviou s exampl e bein g wher e th e crimina l wh o 
has serve d hi s sentenc e subsequentl y decide s t o describ e hi s crimina l activitie s i n 
print o r writ e hi s memoirs . I n addition , i t ha s bee n urge d tha t confiscatio n aime d 
at th e indirec t proceed s o f crim e i n certai n case s suc h a s th e publicatio n o f pas t 
criminal activitie s coul d len d t o a  grea t numbe r o f undesirabl e effect s if , i n orde r 
to circumven t confiscatio n provisions , detail s o f a  crim e coul d b e passe d t o an d 
published b y th e criminal ' s childre n o r othe r relations . 

These point s o f view , justifiabl e thoug h the y may  be , shoul d no t b e permitte d 
to detrac t fro m th e grea t socia l ill s whic h ar e inflicte d o n societ y generall y b y th e 
perpetra tors o f drug-rela te d an d white-colla r crimes ; an d althoug h i t ma y no t prov e 
possible t o brin g ever y conceivabl e seriou s crim e withi n th e pale , thes e criticism s 
should no t dete r Government s fro m passin g legislation , wit h adequat e safeguards , 
to comba t th e sprea d o f thes e dangerou s activities . 
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status quo , bu t the n th e othe r questio n whic h arise s i s wh y shoul d th e accuse d b e 
permitted t o retai n fund s i f h e can ' t mak e us e o f the m fo r exampl e t o mee t hi s 
a t t o rney ' s fees ? I n th e Chie f Constabl e o f Kent , Lor d Denning , M.R. , gav e i t a s hi s 
opinion tha t th e accuse d coul d appl y fo r fund s fo r reasonabl e expenses , includin g 
a t to rney ' s fees , an d i t i s suggeste d tha t thi s interpretatio n o f th e power s o f th e 
court o n a n applicatio n b y th e accused , i s t o b e prefer red . 

The provision s whic h th e s ta tute s contai n fo r Civi l forfeitur e ar e worth y o f 
adoption. I n fac t th e Cour t o f Appea l i n th e Chie f Constabl e o f Ken t ha d n o doubt s 
that th e procedur e adopte d i n tha t cas e wa s proper . A s ha s bee n state d th e matte r i s 
not fre e fro m doub t fo r variou s reasons , an d consequentl y clea r legislatio n o n th e 
matter i s required . Ever y ac t o f seizur e shoul d b e followe d b y forma l condemnatio n 
either i n forfeitur e proceeding s o r b y confiscator y actio n an d i t shoul d clearl y b e 
stated tha t forfeitur e o r confiscatio n shoul d relat e bac k t o th e dat e o f th e ac t o r 
event fro m whic h th e forfeitur e accrued . 

The RIC O Statut e authorise s th e Attorne y Genera l o f th e Unite d State s t o seiz e 
all propert y o r in teres t s whic h hav e bee n declare d t o b e forfeite d unde r th e s ta -
t u t e . I t i s recommende d tha t suc h a  forma l ste p b e als o include d i n an y propose d 
legislation relatin g t o forfeitur e o r confiscation . On e o f th e criticism s levelle d 
at s .27( l ) o f th e Misus e o f Drug s Act , 197 1 i s tha t n o machiner y whateve r i s pro -
vided b y th e sectio n fo r affectin g th e assignmen t o f chose s i n actio n o r creatin g 
and realisin g th e charge s o n rea l an d persona l propert y whic h followin g th e asset s 
in thi s kin d o f wa y woul d entail . I t i s suggeste d tha t clea r guideline s b e lai d dow n 
in an y propose d legislation . 

CHAPTER FIVE : CANADIA N EXPERIENC E 

A Canadia n evaluatio n o f RIC O wa s publishe d i n Octobe r 198 0 unde r th e headin g 
"Business o f Crime" , b y th e Ministr y o f th e Attorney-Genera l o f th e Provinc e o f 
British Columbia . I t ' s purpos e wa s t o examin e th e Unite d State s legislatio n an d t o 
assess th e desirabilit y o f incorporatin g provision s simila r t o thos e containe d i n 
the RIC O Statut e int o Canadia n law . Th e s tud y wa s undertake n i n fou r pa r t s : first , 
the exten t o f enterpris e crim e foun d i n Canad a wa s examined ; secondly , consideratio n 
was give n t o existin g provision s i n Canadia n la w whic h coul d b e use d agains t tha t 
type o f crimina l activit y i n a  wa y simila r t o th e RIC O s ta tu te ; thirdly , a n analysi s 
was mad e o f th e RIC O Statut e i n orde r t o determin e it s effectivenes s an d als o t o 
identify problem s i n it s operation ; an d fourthly , a n assessmen t wa s mad e an d recom -
mendations formulated . 

(a) Th e Exten t o f Enterpris e Crim e 

The Repor t suggest s tha t ther e ar e fou r essentia l element s include d i n th e 
concept o f a  crimina l enterpr ise , namely : 

(1) Plannin g an d organisatio n o f crimina l activity ; 
(2) A  successio n o f crimina l ac ts , an d som e degre e o f continuit y o f 

organisation; 
(3) Rationa l behaviour , i . e . , a  consciou s acceptanc e o f th e r isk s inheren t 

in th e activity ; an d 
(4) th e pursui t o f financia l gain . 

It the n goe s o n t o examin e seve n majo r crimina l activitie s fo r whic h RIC O ha d 
been designe d an d fo r whic h i t ha d bee n extensivel y used , viz : Narcotics ; 
Loansharking; Gambling ; Labou r corruption ; Crimina l gangs , suc h a s motorcycl e gangs ; 
"White-Collar" o r Commercia l crime ; an d th e "Laundering " o f mone y an d infiltratio n 
of legitimat e business . I n th e cas e o f narcotics , fo r exampl e i t quote d polic e 
source a s estimatin g tha t nearl y $1. 5 millio n pe r da y i s spen t i n Canad a t o purchas e 
narcotics, an d pointe d ou t tha t th e crimina l justic e syste m i n tha t countr y doe s no t 
provide an y adequat e mean s o f confiscatin g th e immens e profit s mad e b y dru g impor -
te rs an d traffickers . 

Loansharking, th e lendin g o f mone y a t usuriou s rate s o f in teres t , wa s foun d t o 
be on e o f enterpr is e cr ime' s mos t lucrativ e activitie s i n Canada , wit h estimate d 
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profits o f ove r $4 0 millio n i n th e Montrea l urba n communit y i n 1976 . Th e researcher s 
were o f th e vie w tha t althoug h a  198 0 amendmen t t o th e Canadia n Crimina l Code , whe n 
proclaimed coul d b e a n effectiv e too l i n dealin g wit h loansharkin g activities , ther e 
was stil l roo m fo r improvemen t i n tha t area , an d gav e a s a n exampl e th e fac t tha t 
the th e amendin g Bil l di d no t dea l wit h th e takin g ove r b y loa n shark s o f legitimat e 
business . 

It wa s foun d tha t ther e wa s a  tendenc y fo r th e court s t o trea t gambler s 
leniently, partl y becaus e th e gamblin g law s permi t an d eve n encourag e certai n type s 
of gamblin g unde r certai n circumstances , an d als o becaus e gamblin g case s ar e no t 
presented t o th e court s a s on e par t o f a  possibl e multi-facete d crimina l enterpr ise . 
Labour corruptio n wa s regarde d a s bein g les s commo n i n Canada , howeve r thi s typ e o f 
corruption coul d increas e beyon d it s curren t level , sinc e historicall y socia l an d 
criminological phenomen a ofte n appeare d i n th e Unite d State s severa l year s befor e 
they wer e visibl e i n Canada . 

In examinin g th e activitie s o f motorcycl e gangs , th e repor t pointe d t o th e 
profitability o f th e lega l activitie s undertake n b y gan g members , an d lamente d th e 
fact tha t th e crimina l la w di d no t focu s o n th e activitie s o f th e gan g itself , bu t 
ra ther o n th e activitie s o f th e individual s wh o for m par t o f tha t gang . I t wa s foun d 
that "white-collar " crime s ar e ver y lucrative , s o tha t i f th e estimate d losse s t o 
business whic h wa s projecte d b y Unite d State s la w enforcemen t authoritie s (value d a t 
three pe r cen t o f th e gros s Nationa l Product ) wer e applie d t o Canada , thi s woul d 
amount t o $6. 3 billio n annually . I t wa s als o fel t tha t th e incidenc e o f thi s clas s 
of crime , namely : stoc k marke t f rauds , fraudulen t bankruptcies , fraud s o n Governmen t 
and compute r crime s wa s boun d t o increase , becaus e o f th e increase d opportunitie s 
provided b y th e growin g complexit y o f th e economi c syste m an d a n increasin g relianc e 
on technology . 

Finally unde r thi s head , th e repor t examine d variou s way s i n whic h 
"laundering" o f mone y obtaine d b y crim e take s plac e i n orde r tha t i t b e mad e t o 
appear tha t i t wa s obtaine d legally , an d it s subsequen t investmen t i n legitimat e 
business en te rpr i ses . A s a  secondar y activit y whic h flow s fro m prio r crimina l acti -
vity, th e researcher s foun d tha t th e crimina l justic e syste m i s mainl y directe d 
towards th e predicate d crimina l offence s t o th e exclusio n o f thes e secondar y activi -
t ies , an d warn s tha t i f lef t unchecked , thes e avenue s coul d b e use d t o monopolis e 
complete sector s o f th e econom y an d t o influenc e an d corrup t politicians . 

(b) Existin g Crimina l La w i n Canad a 

The repor t s tate s (no t altogethe r surprisingly ) tha t nothin g i n existin g 
Canadian crimina l la w i s expressl y designe d t o provid e fo r th e type s o f remedie s 
needed fo r th e forfeitur e o f illici t profit s o n conviction . I t point s t o a  numbe r o f 
provisions i n th e Crimina l Cod e whic h ar e designe d onl y t o remov e fro m th e hand s o f 
convicted persons , object s whos e possessio n i s unlawful , bu t al l thos e mentione d ar e 
tangible objects . An d eve n th e genera l forfeitur e provisio n containe d i n sectio n 44 6 
of th e Crimina l Cod e itsel f wa s see n t o refe r t o a  tangibl e an d portabl e object . 
Intangibles, suc h a s share s i n a  company , o r a n interes t i n a  par tnershi p o r mone y 
in a  ban k accoun t canno t b e forfeited . Similarl y thing s whic h ar e no t portable , 
( i . e . , capabl e o f bein g brough t befor e a  Justice ) suc h a s rea l estat e d o no t appea r 
to fal l withi n th e term s o f th e section . 

(i) Narcoti c Contro l 

Under th e provision s o f th e Narcoti c Contro l Ac t ther e i s a  limite d powe r t o 
forfeit th e proceed s o f illega l narcoti c sales , fo r a  polic e office r ma y seiz e an y 
thing b y mean s o f o r i n respec t o f whic h h e reasonabl y believe s a n offenc e unde r th e 
Act ha s bee n committed , o r an y thin g whic h ma y b e evidenc e o f th e commissio n o f suc h 
an offence . Sinc e th e primar y purpos e o f suc h seizur e i s t o gathe r evidenc e fo r th e 
prosecution o f th e accused , i t woul d see m tha t onl y thing s whic h ar e capabl e o f 
being tendere d i n evidenc e ma y b e seized . Moreove r th e Repor t point s ou t tha t sinc e 
the languag e o f th e Ac t appear s t o requir e proo f tha t th e actua l bill s seize d wer e 
obtained fro m th e purchase r o f th e narcotics ; a  mone y order , int o whic h th e cas h ha d 
been converte d coul d no t b e seized , wit h th e resul t tha t larg e quantitie s o f cas h 
seized fro m person s wh o hav e bee n convicte d o f dru g traffickin g o r importation , fre -
quently ha d t o b e returne d t o th e accuse d o r hi s lawyer . 
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Other s tatute s mentione d whic h creat e crimina l offence s containin g forfeitur e 
provisions whic h ar e als o equall y limite d i n effec t ar e th e Foo d an d Drug s Act , th e 
Customs Ac t an d the  Excis e Act . Th e Crimina l Cod e contain s a  genera l provisio n whic h 
provides fo r th e forfeitur e o f tangibl e portabl e object s whic h hav e bee n seize d pur -
suant t o th e issu e o f a  searc h warran t unde r th e Code ; bu t th e objec t mus t b e 
brought befor e a  Justic e o f th e Peac e who , o n bein g satisfie d tha t i t i s n o longe r 
required fo r purpose s o f investigatio n o r trial , an d tha t i t i s i n th e unlawfu l 
possession o f th e perso n fro m who m i t wa s seize d an d tha t th e lawfu l owne r i s no t 
known, ma y issu e a n orde r fo r forfeiture . Her e agai n thi s genera l powe r i s severel y 
limited, a s i t exclude s intangibles , suc h a s share s i n a  corporatio n o r a n interes t 
in a  par tnership , an d i n fac t anythin g whic h canno t b e physicall y brough t befor e a 
Justice o f th e Peace . 

(ii) Launderin g Mone y 

The Repor t examine s th e difficultie s whic h ar e encountere d i n successfull y 
prosecuting person s wh o hav e bee n accuse d o f "laundering " money . A n amende d provi -
sion o f th e Crimina l Cod e i s identifie d a s th e anticipate d antidote . 

The sectio n read s a s follow s : -

"s.312 (I ) Ever y on e commit s a n offenc e wh o ha s i n hi s possessio n an y propert y 
or thin g o r an y proceed s o f an y propert y o r thin g knowin g tha t al l 
or par t o f th e propert y o r thin g o r o f th e proceed s wa s obtaine d b y 
or derive d directl y o r indirectl y fro m 

(a) th e commissio n i n Canad a o f a n offenc e punishabl e b y indict -
ment, o r 

(b) a n ac t o r omissio n anywher e that , i f i t ha d occurre d i n Canada , 
would hav e constitute d a n offenc e punishabl e b y indictment. " 

The purpos e o f th e amendmen t wa s t o provid e a n offenc e whic h woul d cove r th e 
laundering o f fund s an d th e importatio n o f "dirt y money " int o Canada ; bu t n o evi -
dence o f it s us e fo r thi s purpos e ha s bee n found . I t i s howeve r frequentl y use d t o 
prosecute person s wh o ar e foun d i n possessio n o f stole n proper ty , becaus e o f th e 
difficulty o f provin g th e origi n o f th e funds , an d th e absenc e o f a  provisio n whic h 
places th e onu s o n th e accuse d t o prov e beyon d reasonabl e doub t tha t th e fund s wer e 
legally acquired . I t ha s bee n foun d tha t tw o furthe r weaknesse s limit s it s use -
fulness v iz : - i t depend s o n th e concep t o f possession , an d i t doe s no t contai n an y 
forfeiture provisions . 

(ill) Sentencin g form s 

Despite th e fac t tha t ther e i s n o limi t i n Canadia n crimina l la w t o th e siz e 
of fin e whic h may  b e impose d fo r a n indictabl e offence , th e Repor t di d no t fin d fre -
quent us e bein g mad e o f thi s powe r eve n whe n trul y seriou s enterpr is e crime s ha d 
been committed . Judge s wer e reluctan t t o impos e fine s i n additio n t o length y jai l 
sentences eve n wher e th e evidenc e reveale d tha t th e profi t fro m th e crim e mus t hav e 
been enormous . 

The followin g illustration s ar e given: -

For example , i n a  cas e i n whic h th e convicte d person s wer e "th e wholesal e 
supply sourc e o f cappe d heroi n fo r th e Vancouve r market " th e Tria l Judg e sentence d 
two o f the m t o 1 5 years ' imprisonmen t an d a  fin e o f $10,000 . Th e Britis h Columbi a 
Court o f Appea l increase d thes e sentence s t o lif e imprisonmen t bu t tw o o f th e thre e 
judges refuse d t o impos e an y fin e a t al l o n th e men . I n anothe r case , a  ma n wh o wa s 
caught importin g betwee n $ 1 millio n an d $ 2 millio n wort h o f marijuan a wa s sentence d 
to imprisonmen t fo r eigh t years , bu t neithe r th e tria l Judg e no r th e Newfoundlan d 
Court o f Appea l impose d a  fine . A  grou p o f peopl e foun d i n possessio n o f betwee n 
$3.5 millio n an d $4. 5 millio n wort h o f heroi n wer e eac h sentence d t o 2 0 years ' 
imprisonment, n o fin e wa s impose d althoug h th e evidenc e ha d demonstrate d tha t a t 
least $261,00 0 ha d bee n sen t b y th e grou p t o Hon g Kon g withi n a  five-wee k period . 
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(c) Applicatio n o f RIC O t o Canad a 

The researcher s identifie d certai n advantages , disadvantage s an d difficultie s 
in implementin g a  s ta tut e simila r t o RIC O i n Canada . I t wa s fel t tha t i t woul d b e a n 
advantage t o b e abl e t o focu s crimina l proceeding s o n a n organisatio n rathe r tha n 
on a n individua l a s a t present , an d tha t thi s coul d b e effectivel y use d t o comba t 
the us e o r acquisitio n o f legitimat e busines s enterpr ise s b y person s involve d i n 
criminal activities . The y als o regarde d th e forfeitur e provision s a s helpfu l t o th e 
State, bot h a s a  mean s o f removin g th e profi t incentiv e fro m crimina l activit y an d 
of deprivin g organise d crim e o f it s ill-gotte n gains , an d als o i n permittin g th e Stat e 
to recove r fro m crimina l organisation s a t leas t par t o f th e cos t o f investigation s an d 
prosecutions. Th e civi l forfeitur e provision s o f RIC O wer e als o considere d t o b e 
advantageous a s the y allowe d actio n t o b e take n i n case s wher e th e evidenc e wa s 
insufficient fo r a  crimina l prosecution , the y compensate d th e victim , worke d a s a n 
economic punishmen t t o th e accuse d an d mos t importantl y the y prevente d th e unjus t 
enrichment o f th e individual . 

The disadvantage s wer e considere d t o b e th e cos t i n cour t tim e an d mone y o f 
prosecutions, an d th e constitutiona l difficult y whic h coul d b e encountere d becaus e 
of th e absenc e o f jurisdictio n i n th e Federa l Governmen t ei ther , i f civi l forfeitur e 
provisions wer e passe d o n thei r own , o r i f the y wer e engrafte d o n t o th e crimina l 
provisions a s par t o f th e penal ty . Th e researcher s perceive d on e are a o f particula r 
difficulty i n th e hig h burde n o f proo f place d o n th e Crow n t o prov e th e origi n o f 
funds involve d i n racketeerin g activit y sinc e th e "tracing " o f th e mone y bac k t o 
the crimina l activit y i s wel l nig h impossible . I n orde r t o obviat e thi s difficult y th e 
Report recommende d th e introductio n o f a  reverse-onu s provision , whic h woul d 
place o n th e accuse d th e burde n o f provin g o n th e balanc e o f probabilitie s tha t th e 
money wa s no t derive d fro m racketeerin g activit y onc e th e Crow n ha d demonstrate d 
that th e accuse d ha d participate d i n racketeering , an d ha d accumulate d asset s o f 
substantial valu e durin g tha t period . 

(d) Recommendation s o f Evaluator s 

The Repor t foun d tha t th e RIC O statut e ha d th e potentia l t o becom e a n 
effective weapo n i n th e figh t agains t crime , becaus e i t provide d th e prosecutio n 
with a  nove l wa y o f i l lustratin g t o th e cour t an d th e publi c th e economi c 
underpinnings o f organise d crime , an d recommende d tha t Canad a adop t simila r 
legislation. Th e enactmen t o f th e RIC O Statut e a s a  separat e piec e o f legislatio n di d 
not fin d favour , i t wa s recommende d instea d tha t th e ne w legislatio n b e 
incorporated int o th e Crimina l Code . Th e Researcher s di d no t favou r th e adoptio n 
of th e Civi l provisions , an d warne d tha t sinc e th e possibilit y o f inappropriat e o r 
abusive prosecution s wil l alway s exist , consideratio n shoul d b e give n t o a 
requirement tha t th e Attorney-Genera l o f a  Provinc e o r hi s deput y mus t consen t t o 
any suc h prosecution . Thi s las t recommendatio n i s on e whic h require s carefu l 
consideration i f th e lac k o f investigator y suppor t i s no t t o detrac t th e attentio n o f 
the polic e awa y fro m th e "leaders " t o th e "smal l men" . 

CHAPTER SIX : AUSTRALIA N EXPERIENC E 

(a) Introductio n 

Recent amendment s t o th e Custom s Ac t o f Australia , an d i n particula r thos e 
effected b y th e Custom s Amendmen t Act , 197 9 (No.92 ) hav e greatl y strengthene d 
the hand s o f th e la w enforcemen t agencie s i n tha t country , b y introducin g stricte r 
methods o f investigatio n an d proof , an d toughe r method s o f seizur e an d confiscatio n 
for offence s relatin g t o narcoti c d r u g s . Th e us e o f listenin g device s ha s bee n 
authorised, subjec t t o certai n safeguard s whic h ar e designe d t o protec t th e righ t o f 
the citizen ; th e forfeitur e proceeding s hav e bee n s t rengthene d b y shiftin g th e 
burden o f proof ; an d str ingen t provision s ar e mad e fo r confiscatin g th e indirec t 
proceeds fro m dealing s i n narcoti c drug s b y th e recover y o f pecuniar y penalties . 
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(b) Us e o f Listenin g Devic e 

A membe r o f th e Australia n Federa l Polic e wh o i s makin g narcoti c enquirie s i s 
empowered t o us e a  listenin g devic e t o liste n t o o r recor d word s whil e the y ar e 
being spoke n i f th e speake r woul d reasonabl y expec t th e word s t o b e hear d b y th e 
Officer; o r i f eithe r th e speake r ' s consen t o r a  warran t ha s bee n obtained . 

A Judg e ma y issu e a  warran t authorisin g th e us e o f a  listenin g devic e i f h e 
is satisfie d b y informatio n o n oat h give n orall y o r otherwise , tha t a  perso n ha s 
committed, o r i s reasonabl y suspecte d o f havin g committed , o r i s likel y t o commi t a 
narcotics offence ; an d tha t enquirie s ar e bein g mad e i n relatio n to . th e likel y 
commission o f tha t crime . A  warrant , whic h mus t s tat e a t wha t time s ent r y i s 
authorised, an d specif y th e perio d (no t exceedin g 6  months ) durin g whic h i t i s t o 
remain i n force , ma y authoris e en t r y int o an y premise s (anywher e i n Australia ) i n 
which th e subjec t is , o r i s likel y t o be , i n orde r t o install , maintain , us e o r 
recover th e device . th e authori t y o f suc h a  warran t mus t b e exercise d b y th e 
Commissioner o f Polic e himself , o r b y officer s approve d directl y o r indirectl y b y 
him; an d i t ma y b e discontinue d befor e th e dat e o f expir y i f th e Commissione r i s 
satisfied tha t th e ground s o n whic h i t wa s issue d hav e cease d t o exis t . 

The secrec y o f informatio n obtaine d i n thi s manne r i s partiall y preserve d fo r 
it i s a n offenc e unde r th e Ac t t o divulg e o r communicat e tha t informatio n t o an y 
other person ; o r t o recor d o r us e i t excep t fo r th e purpos e o f thos e inquir ies . Bu t 
the Commissione r o r an y othe r office r authorise d b y hi m ma y communicat e th e 
information t o othe r polic e officer s fo r th e purpos e o f investigatin g an y offenc e 
committed agains t th e law s o f th e country , whic h i s punishabl e b y a  ter m o f no t 
less tha n thre e year s imprisonment ; an d h e ma y als o communicat e i t t o th e 
Director-General o f Securit y i f h e think s tha t activitie s whic h ar e prejudicia l t o th e 
securi ty o f Australi a ar e disclose d b y an y informatio n s o obtained . Her e indee d i s a 
very wid e powe r o f eavesdropping ; albei t fo r a  morall y justifiabl e purpose . 

The wid e powe r give n t o th e polic e i s partl y limite d b y th e dut y impose d o n 
the Commissione r t o accoun t t o th e Ministe r i n respec t o f th e us e mad e o f 
information obtaine d b y them . Th e Commissione r mus t furnis h th e Ministe r wit h a 
copy o f al l document s obtaine d a s a  resul t o f th e issu e o f a  warrant , an d als o a 
report i n writin g i n respec t o f eac h warrant , indicatin g th e us e mad e o f an y 
information obtaine d b y th e us e o f a  listenin g device , an d wher e applicable , th e 
persons (othe r tha n member s o f th e police ) t o who m informatio n s o obtaine d ha d 
been communicated . Thi s provisio n ma y hav e th e salutar y effec t o f restrainin g an y 
excesses feare d b y member s o f th e public , sinc e question s ma y b e addresse d t o th e 
Minister wher e i t i s feare d tha t th e power s o f th e polic e ar e bein g abused . 

All warrant s an d othe r instrument s an d document s mus t b e retaine d i n th e 
records o f th e Australia n Federa l Polic e an d ar e t o b e destroye d whe n n o longe r 
requi red . 

(c) Forfeitur e provision s 

The forfeitur e provision s allo w fo r th e proceed s o f narcoti c good s t o b e 
seized an d forfeited . Th e sectio n define s a  "prescribe d narcotic s dealing " an d the n 
goes o n t o provid e tha t an y mone y o r good s (whic h include s cheques ) i n th e 
possession o r unde r th e contro l o f a  person , an d whic h cam e int o hi s possessio n o r 
control b y reaso n o f a  prescribe d narcotic s dealin g ar e deeme d t o b e forfeite d 
goods an d mus t b e seized . I f th e mone y ha d bee n exchange d fo r good s o r vic e 
versa i t mus t stil l b e regarde d i n it s ne w for m t o hav e bee n obtaine d b y engagin g 
in suc h a  dealing . Bu t good s mus t no t b e take n t o hav e bee n purchase d with , o r 
out o f suc h money s unles s th e whole , o r substantiall y th e whol e o f th e money s wer e 
obtained b y engagin g i n a  prescribe d narcotic s dealing . 

To thi s ver y drast i c an d comprehensiv e provisio n ther e ar e tw o mai n 
exceptions. Wher e th e owne r o f th e mone y o r good s ca n prov e t o th e satisfactio n 
of th e cour t tha t whe n th e mone y o r good s wer e seize d h e di d no t kno w an d ha d n o 
reason t o suspec t tha t th e money s o r good s ha d bee n obtaine d b y engagin g i n a 
prescribed narcotic s dealing , th e cour t mus t direc t it s re tur n t o him . Similarly , i f 
the license e o f a  warehous e ca n satisf y th e cour t tha t h e di d no t kno w eithe r tha t 
goods store d i n hi s warehous e wer e narcoti c good s o r tha t the y ha d bee n importe d 
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into Australi a i n contraventio n o f th e Act , an y money s o r good s whic h hav e bee n 
seized mus t b e re turne d t o him . 

In bot h thes e exceptions , i t i s suggeste d tha t th e onu s o f proo f whic h mus t 
satisfy th e cour t shoul d b e proo f beyon d reasonabl e doubt ; sinc e th e schem e o f th e 
Act seem s t o b e geare d toward s raisin g presumption s i n favou r o f th e Crow n wher e 
certain primar y fact s ar e show n t o exist ; seizin g th e propert y whic h i s subjec t o f 
the enquiry , an d placin g th e onu s squarel y o n th e shoulder s o f th e suspec t t o 
satisfy th e cour t tha t hi s hand s ar e reall y clean . 

(d) Recover y o f pecuniar y penaltie s 

The Ac t ha s perfecte d a  ver y detaile d procedur e fo r imposin g o n dru g 
offenders a  pecuniar y penalt y whic h i s designe d t o confiscat e th e proceed s o f thei r 
crimes. I t i s no t limite d t o offence s fo r whic h th e defendan t ha s bee n convicte d an d 
extends t o propert y acquire d outsid e Australia . Th e cour t ca n hea r evidenc e o f th e 
market valu e o f th e kind s o f narcotic s involve d o r th e kind s o f service s provided ; 
and i t ca n tak e th e differenc e i n valu e o f al l th e defendant ' s propert y befor e an d 
after th e transaction , o r perio d o f th e transaction , a s th e valu e o f th e benefi t 
derived fro m th e sale s o f th e narcotics . Th e onu s i s place d o n th e defendan t o f 
proving tha t th e gain s durin g tha t perio d wer e lawfull y made ; an d th e pecuniar y 
penalty i s fixe d b y referenc e t o th e defendant ' s turnove r -  no t hi s ne t profit . 

The cour t i s empowere d t o appoin t th e Officia l Receive r t o tak e al l th e 
defendant ' s proper ty , an d th e Officia l Receive r ma y examin e hi m i n orde r t o 
discover detail s o f hi s p roper ty . Th e evidenc e disclose d canno t howeve r b e use d 
against th e defendan t excep t fo r fixin g th e pecuniar y penalt y o r fo r a  prosecutio n 
for per jury . Wher e th e cour t make s a n orde r directin g th e Officia l Receive r t o 
take contro l o f an y proper ty , ther e i s create d o n tha t propert y a  charg e t o secur e 
the paymen t o f an y pecuniar y penalt y whic h ma y subsequentl y b e imposed . Thi s 
charge i s subjec t t o an y prio r encumbranc e o n th e propert y bu t i t take s priorit y 
over al l othe r encumbrance s whatsoever , an d i s no t affecte d b y an y chang e o f 
ownership o f th e p roper ty . 

This pecuniar y penalt y appear s t o b e i n substitutio n for , an d no t i n additio n 
to seizure . S o tha t wher e th e cour t make s a n orde r directin g a  perso n t o pa y a 
pecuniary penalt y i n respec t o f good s whic h hav e alread y bee n seized , th e penalt y 
is deeme d t o b e reduce d b y a n amoun t equa l t o th e valu e o f th e propert y a t th e 
time o f seizure . I f th e penalt y i s pai d th e Governmen t become s liabl e t o pa y th e 
person a n amoun t equa l t o th e valu e o f th e proper ty , bu t th e good s themselve s ar e 
not r e tu rned . 

CHAPTER SEVEN : TH E INTERNATIONA L DIMENSIO N 

The poo r recor d o f man y countrie s i n successfull y prosecutin g crime s whic h 
span th e boundarie s o f mor e tha n on e countr y i s ver y marke d i n relatio n t o d rug -
related an d white-colla r crimes . A  concerte d effor t i s therefor e require d i f 
successful attempt s ar e t o b e mad e t o stam p ou t th e incidenc e o f thes e an d similarl y 
serious offences . Nationa l legislatio n an d loca l la w enforcemen t effort s see m t o b e 
adequate t o cop e wit h th e smal l offender . I t is , however , t ru e t o sa y tha t suc h 
legislations a s a t presen t exist s i n mos t countrie s fail s t o catc h individual s o r gang s 
which operat e acros s nationa l boundaries . An d eve n wher e suc h individual s o r 
gangs ar e eventuall y caugh t an d specifi c item s ar e seized , i t i s generall y concede d 
that thei r profit s remai n b y an d larg e beyon d th e reac h o f th e law . 

Resolution 1980/2 1 passe d b y th e Economi c an d Socia l Counci l o f th e Unite d 
Nations whic h deal s wit h financia l asset s an d transaction s relate d t o illici t dru g 
trafficking requeste d th e Divisio n o f Narcoti c Drug s t o conven e a  workin g grou p o f 
International Organisation s an d Bodie s an d Membe r State s t o examin e th e pertinen t 
legislation, administrativ e measures , an d la w enforcemen t actio n alread y take n b y 
some Governments , an d t o collat e thes e i n a  for m whic h coul d provide ; an d als o t o 
serve a s a  basi s fo r improve d internationa l co-operatio n i n thi s connectio n (Se e 
Appendix I I I ) . 
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This resolutio n ha d i n min d th e provision s o f th e singl e Conventio n o n 
Narcotic Drugs , 196 1 whic h wa s amende d b y a  Protoco l o f 1972 ; Articl e 4  o f whic h 
placed o n th e signator y State s a n obligatio n t o tak e suc h legislativ e an d 
administrative measure s a s ma y b e necessary , t o carr y ou t th e provision s o f th e 
Convention withi n thei r ter r i tor ies ; t o co-operat e wit h othe r State s i n th e executio n 
of the  provision s o f th e Convention ; an d t o limi t exclusivel y t o medica l an d 
scientific purposes , th e production , manufacture , export , import , distributio n of , 
t rade in , us e an d possessio n o f d r u g s . Articl e 3 5 sketche s ou t th e actio n whic h i s 
recommended t o b e take n agains t th e illici t dru g traffic , an d Articl e 3 6 contain s a n 
outline o f th e pena l provision s whic h coul d b e incorporate d i n an y legislatio n 
passed. (Se e Appendi x I ) . 

The Committe e o n Narcoti c Drug s ha d alread y invite d Government s b y a 
circular lette r i n 197 9 t o provid e informatio n o n existin g legislation , an d othe r la w 
enforcement actio n agains t direc t o r indirec t illici t activitie s involvin g narcoti c 
drugs (Se e Appendi x I I ) . Th e respons e t o thi s invitatio n reveale d tha t th e genera l 
practice appeare d t o b e tha t th e legislatio n wa s generall y containe d i n th e Pena l o r 
Criminal Cod e an d als o i n Custom s legislation ; an d ther e wa s a n almos t universa l 
provision fo r th e seizur e an d forfeitur e o f th e drug s an d othe r article s use d i n th e 
actual tradin g operations ; bu t tha t th e tren d wa s fo r th e sanction s t o appl y onl y t o 
the person s wh o wer e directl y involve d i n th e illici t operations , an d di d no t 
normally exten d t o thos e wh o indirectl y supporte d the m whethe r financiall y o r 
otherwise. 

It i s propose d tha t th e idea l solutio n t o th e for m o f an y ne w legislatio n 
should b e tha t o f a n enactmen t whic h woul d dea l specifically , an d only , wit h th e 
multifarious problem s relate d t o th e stampin g ou t o f illici t dru g traffi c i n al l it s 
forms; an d i t recommende d tha t som e sor t o f machiner y shoul d b e se t u p fo r th e 
inter-governmental exchang e o f informatio n relatin g t o convicte d criminals , an d o f 
suspects , involve d directl y o r indirectl y i n illici t d ru g trafficking . Th e matter s 
which wer e suggeste d fo r inclusio n i n th e propose d legislativ e an d administrativ e 
measures ar e containe d i n Appendi x IV . 

Meanwhile th e Internationa l Crimina l Polic e Organisatio n (INTERPOL ) ha s bee n 
paying growin g attentio n t o thi s matter . A t th e 49t h INTERPO L Genera l Assembl y 
Session whic h wa s hel d i n Nairob i i n 1979 , a  resolutio n wa s passe d assignin g t o th e 
General Secretaria t o f th e Organisation , th e responsibilit y o f gatherin g al l availabl e 
information fro m membe r countrie s regardin g existin g legislatio n whic h woul d allo w 
for th e seizur e o f asset s derive d fro m dru g trafficking . Th e respons e t o a 
questionnaire sen t ou t i n Jun e 198 0 indicate d t o th e Secretaria t tha t man y countrie s 
were intereste d i n workin g throug h th e INTERPO L syste m t o examin e th e greate r 
use o f existin g legislatio n and/o r t o s tud y ne w investigativ e approache s alread y 
exist ing; an d containe d th e tex t o f forfeitur e legislatio n i n forc e i n man y countries . 
The 50t h INTERPO L Genera l Assembl y hel d i n Nic e i n 1981 , adopte d a  resolutio n 
which calle d o n th e Secretaria t t o organis e a  workin g semina r t o discus s financia l 
assets derive d fro m dru g trafficking , an d thi s wa s convene d i n Saint-Cloud , Franc e 
in Februar y 1982 . 

Among th e problem s whic h wil l hav e t o b e face d i n an y attemp t t o enlis t th e 
international communit y i n a  concerte d effor t t o eliminat e o r a t leas t t o reduc e 
considerably th e profitabl e activitie s o f organise d crim e ar e thos e o f definitio n an d 
draft ing. I t i s no t generall y agree d wha t sor t o f crime s (wit h th e possibl e exceptio n 
of narcotic s an d white-colla r crime s involvin g frau d o f larg e sum s o f money ) shoul d 
fall withi n thi s sphere ; an d i t doe s no t see m likel y tha t ther e wil l b e agreemen t o n 
the attachmen t o r confiscatio n o f th e indirec t proceed s o f crimina l activity , 
especially wher e thir d partie s ar e involved . I n fact , bu t fo r th e glarin g evidenc e 
that dru g traffickin g i s severel y endangerin g th e healt h an d safet y o f ou r young , 
it i s doubtfu l i f consensu s woul d hav e bee n reache d o n effort s t o restr ic t th e 
activities o f illici t dru g dealers . 

As fa r a s definin g th e crimina l activit y goes , probabl y t o a  greate r exten t i n 
these case s tha n othe r area s o f crimina l activity , th e determinatio n o f wha t 
activities shoul d o r shoul d no t b e brough t withi n th e crimina l la w call s fo r a  serie s 
of valu e judgments . An d specificall y wit h regar d t o legislatio n whic h woul d 
confiscate th e indirec t proceed s o f crim e ther e ar e certai n t o b e man y an d 
conflicting views , a s w e hav e alread y seen . Bu t a n attemp t mus t b e mad e an d th e 
fact tha t man y Commonwealt h countrie s hav e see n i t fi t t o pas s legislatio n (albei t i n 
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varying degrees ) t o comba t drug-traffickin g fo r example , i s a  clea r indicatio n tha t 
co-operation a t tha t leve l coul d b e confidentl y expected . 

Many criminal s nowadays , particularl y thos e wh o ar e associate d wit h organise d 
crime, operat e a t a n internationa l level . Th e eas e o f moder n communicatio n permit s 
almost instantaneou s communicatio n wit h mos t par t s o f th e world . Internationa l 
travel is , i n man y instances , a s fre e fro m restriction s a s interna l travel , an d man y 
countries o f th e Commonwealt h depen d o n unrestr ic te d trave l fo r thei r economi c 
survival . Trad e pat tern s hav e als o changed , an d th e mov e toward s th e formatio n o f 
regional an d sub-regiona l t radin g block s operat e i n favou r o f th e internationa l 
operator whethe r legitimat e o r illegitimate . I t i s als o a  fac t o f lif e tha t certai n 
organised crimina l group s posses s a n internationa l infrast ructur e an d capabilit y 
which permit s the m t o functio n wit h eas e i n mor e tha n on e countr y a t th e sam e 
time. 

The Canadia n evaluatio n reveale d tha t th e economi c an d socia l system s o f th e 
United State s whic h hav e provide d a  fertil e breedin g groun d fo r organise d crimina l 
groups ar e closel y comparabl e t o thos e i n tha t country ; an d feare d tha t organise d 
crime wa s poise d t o tak e roo t ther e a s well . Th e sam e ma y b e sai d fo r man y othe r 
Commonwealth countr ies . I t i s ver y important , therefore , tha t nation s combin e bot h 
their investigativ e an d la w enforcemen t effort s i n orde r t o mee t th e challenge s 
posed b y thes e well-organise d g roups . 

Some o f th e obstacle s t o close r co-operatio n i n combatin g organise d crim e o n 
an internationa l o r eve n a  Commonwealt h basi s ar e provide d b y th e case s o f R  v 
Cuthbertson an d Attorne y Genera l o f Ne w Zealan d v  Ortiz. 11 A s th e Cuthbertso n 
case revealed , ther e coul d b e a  competin g clai m t o th e proceed s o f crim e bot h b y 
the cour t o f th e countr y i n whic h th e crimina l i s trie d an d b y tha t o f th e countr y 
in whic h th e asset s o r othe r propert y i s t o b e found . I t ha s bee n suggeste d tha t 
this complicatio n ma y b e considere d t o b e o f lesse r importanc e sinc e th e 
philosophical basi s o f confiscatio n i s tha t th e accuse d ough t no t t o profi t fro m hi s 
crime; an d tha t th e Stat e nee d no t benefi t fro m i t . 

The proble m wil l necessaril y hav e t o b e resolve d a t som e tim e an d i t may  b e 
that diplomati c ra the r tha n lega l channel s coul d provid e th e bes t avenu e fo r a 
solution. 

CHAPTER EIGHT : TH E ROL E O F TH E COMMONWEALT H FRAU D OFFICE R 

At thei r meetin g hel d i n Barbado s i n 1980 , Minister s resolve d t o creat e th e 
post o f Commonwealt h Frau d Office r wit h th e followin g term s o f reference: -

(i) t o develo p crimina l intelligenc e system s betwee n Commonwealt h polic e 
forces an d betwee n Commonwealt h an d suc h othe r polic e force s a s ma y 
be appropriat e an d t o thi s en d i n a  catalyti c manne r engende r an d 
enhance th e flo w o f informatio n t o an d betwee n Commonwealt h la w 
enforcement agencie s fro m bot h officia l an d unofficia l sources ; 

(ii) t o liais e wit h ICPO-Interpo l an d suc h othe r internationa l organisation s 
as ma y b e appropr ia te , an d wor k closel y wit h th e liaiso n officer s 
within th e organisation s concerne d wit h th e sam e area s o f crime ; 

(iii) t o gathe r an d disseminat e relevan t informatio n wit h particula r regar d t o 
modus operand i an d targetin g exercises ; 

(iv) to  assis t i n th e developmen t o f appropriat e trainin g programmes , 
exchanges o f polic e personne l an d th e publishin g o f existin g trainin g 
opportunities bot h withi n countrie s an d organise d b y othe r 
international agencies ; 

(v) t o assis t i n th e facilitatio n o f internationa l investigations , inte r ali a 
with a  vie w t o th e eliminatio n o f duplicatio n o f effort ; 

(vi) t o assis t i n th e creatio n o f a  Commonwealt h Pane l o f Expert s an d t o 
liaise a s necessar y betwee n individua l Commonwealt h government s an d 
members o f th e Panel . 
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The offic e ha s bee n approache d fo r an d ha s rendere d assistanc e o n severa l 
occasions i n assist in g t o t rac e mone y i n variou s countr ies . I t has , fo r example , 
joined wit h th e Internationa l Maritim e Burea u i n tracin g th e su m o f U.S.$800,00 0 
which wa s obtaine d b y fraud . Th e matte r wa s discusse d wit h th e Directo r o f th e 
Bureau an d h e ha s give n preparator y assistanc e a s t o th e peopl e wit h who m th e 
Bureau migh t work . Th e offic e di d no t ge t directl y involve d wit h tracin g th e 
money becaus e n o Commonwealt h countr y wa s involved . 

The office r i s current l y assistin g th e Governmen t o f Malaysi a i n tracin g th e 
individuals wh o hav e bee n involve d i n a  fraudulen t transactio n amountin g t o $2. 7 
million (Malaysian ) agains t th e Malaysia n Government . H e i s considerin g a  reques t 
from th e Governmen t o f Indonesi a fo r assistanc e i n tracin g a  ver y larg e su m o f 
money whic h wa s fraudulentl y obtaine d i n th e contex t o f a  Developmen t Ai d 
Programme an d whic h probabl y involve s a  Commonwealt h count ry . 

The office , a t present , lack s th e resource s whic h ar e necessar y t o enabl e i t 
to ac t a s a n effectiv e too l i n assist in g th e smalle r Commonwealt h terr i torie s i n 
undertaking investigations , an d t o improv e liaiso n wit h Membe r countrie s o f th e 
Commonwealth generally . B y an d large , therefore , th e priorit y s o fa r seem s t o hav e 
been i n developin g goo d relation s wit h variou s Non-Commonwealt h Government s an d 
relevant Internationa l inst i tut ions , whic h i n th e lon g ru n wil l stan d Membe r 
governments i n goo d s tead . 

If, however , an y o f th e recommendation s mad e i n thi s pape r ar e adopted , 
Ministers ma y wis h t o conside r wha t support in g staf f ar e require d an d als o whethe r 
the Commonwealt h Pane l o f Expert s ough t t o b e activated . I n th e ligh t o f th e 
decision o f th e Cour t o f Appea l i n Attorney-Genera l o f Ne w Zealan d v  Ortiz , i t i s 
also suggeste d tha t th e offic e shoul d initiat e co-operatio n amon g Membe r State s o f 
the Commonwealt h s o tha t legislatio n simila r t o tha t containe d i n th e Fugitiv e 
Offenders Act s ma y b e passe d i n orde r t o facilitat e th e handin g bac k o f t reasure s 
which ar e illegall y remove d fro m one , an d take n t o anothe r Commonwealt h count ry . 

CHAPTER NINE : SUMMAR Y O F RECOMMENDATION S 

Having considere d th e presen t Englis h legislation ; th e Racketee r Influence d 
and Corrup t Organisation s Ac t (RICO ) an d th e Controlle d Substance s Act , o f th e 
United State s o f America ; th e Canadia n Evaluatio n o f RIC O undertake n b y th e 
Ministry o f th e Attorne y Genera l o f th e Provinc e o f Britis h Columbia , Canada ; th e 
Customs Ac t o f th e Commonwealt h o f Australi a a s amended ; an d othe r relevan t 
materials, i t i s recommende d tha t La w Minister s conside r enactin g legislatio n whic h 
will dea l effectivel y wit h th e forfeitur e an d confiscatio n o f th e proceeds , bot h 
direct , an d indirec t (wher e possible ) o f white-colla r an d dru g relate d crimes . 
Neither th e power s availabl e unde r th e commo n law , no r som e recen t endeavour s a t 
passing legislatio n hav e manage d (wit h fe w exceptions ) t o provid e th e Crown/Stat e 
with an y significan t weapo n i n it s s t ruggl e agains t enterpr is e o r organise d crime , 
and i n particular , i n it s attemp t t o confiscat e th e proceed s o f crimina l activity . 

The legislatio n shoul d mak e th e importan t distinctio n betwee n seizure , whic h 
is th e proces s whereb y befor e trial , proper t y (bot h tangibl e an d intangible ) ma y b e 
seized an d preserve d unti l th e tria l fo r th e purpos e o f providin g evidenc e o f th e 
crime, o r fo r restoratio n t o it s lega l owne r o r fo r th e purpose s o f forfeitur e o r 
confiscation o n th e on e hand ; an d forfeitur e an d confiscation , whic h shoul d tak e 
place afte r trial , o n th e o ther . Forfeitur e shoul d b e confine d a s a t presen t t o 
things whic h ar e use d t o commi t crim e an d ar e befor e th e cour t a t th e tim e o f trial ; 
whereas confiscatio n shoul d refe r t o th e mean s o f tracin g an d attachin g th e indirec t 
proceeds throug h change s i n th e characte r o r destinatio n o f th e propert y bein g 
followed. 

Provision shoul d b e mad e afte r th e propert y ha s bee n seize d fo r th e accuse d 
and innocen t thir d partie s whos e propert y i s affecte d t o b e permitte d o n applicatio n 
to mak e us e o f par t o f th e proper ty , wher e feasible , fo r limite d purpose s t o b e 
approved b y th e Court . 

For th e purpose s o f thi s specia l legislatio n a n orde r o f forfeitur e should , a s 
at present , b e mad e a t th e tria l an d shoul d b e subjec t t o suc h righ t o f appea l a s 
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may b e allowed . A  recommendatio n fo r confiscatio n coul d b e mad e b y th e tria l cour t 
and thencefort h th e practic e an d procedur e mentione d belo w shoul d b e followed . I t 
should b e s tresse d tha t th e cornerston e o f th e confiscator y proces s wil l hav e bee n 
laid b y th e efficienc y o f th e investigator y proces s whic h shoul d begi n eve n befor e 
se izure . 

Where i t i s intende d t o confiscat e proper ty , notic e t o tha t effec t shoul d b e 
given t o th e accuse d an d t o an y othe r perso n wh o i s know n t o have , o r clai m a n 
interest i n th e propert y t o b e confiscated . Th e interest s an d th e propert y shoul d 
be specificall y describe d an d th e part y shoul d b e informe d i n orde r tha t h e may  b e 
represented a t th e hearin g b y hi s lega l representat iv e i f h e s o des i res . A  hearin g 
should follo w a t whic h th e Crow n o r Stat e shoul d prov e o n th e balanc e o f 
probabilities tha t th e propert y o r interes t whic h ha s bee n recommende d fo r 
confiscation wa s obtaine d b y th e defendan t fro m th e proceed s of , o r i n exchang e 
for, othe r propert y o r in teres t s whic h hav e bee n prove d t o b e th e subjec t matte r 
of a  crime . I t shoul d no t b e mandator y fo r th e defendan t t o hav e bee n convicte d 
before th e proces s o f confiscatio n ca n b e initiated . 

Once th e Crown/Stat e ha s prove d it s case , th e onu s shoul d the n shif t t o th e 
defendant t o prov e beyon d reasonabl e doub t tha t th e propert y o r interes t wa s no t 
obtained a s a  resul t , direc t o r indirect , o f crimina l activity . Bot h partie s shoul d b e 
given a  righ t o f appeal , an d th e decisio n o f th e firs t appellat e cour t shoul d b e 
regarded a s final . Provisio n shoul d als o b e mad e fo r th e thir d par t y wh o ca n prov e 
that h e wa s no t awar e o f th e proceeding s fo r confiscatio n t o appl y t o hav e th e 
matter re-opene d withi n a  reasonabl e perio d o f time . 

The confiscator y proces s shoul d tak e th e for m o f summar y civi l proceeding s 
without pleadings . Jur y tria l shoul d no t b e availabl e i n thes e proceedings . Onc e 
notice o f forfeitur e i s give n i n th e stipulate d manner , th e matte r shoul d b e 
adjourned t o awai t th e outcom e o f th e crimina l proceedings . Bu t th e acquitta l o f th e 
accused o n th e crimina l charg e shoul d hav e n o bearin g o n th e civi l actio n fo r 
confiscation, sinc e th e reverse-onu s claus e woul d plac e th e burde n o n th e accuse d 
to prov e beyon d reasonabl e doub t tha t th e money s o r othe r proper t y wer e no t 
obtained a s a  resul t o f th e forbidde n illega l act ivi ty . Car e shoul d b e take n t o 
ensure tha t th e judgmen t obtaine d wil l b e enforceabl e i n othe r jurisdiction s o n th e 
basis o f reciprocity . 

The Frau d Liaiso n Office r wit h th e assistanc e o f th e Pane l o f Expert s coul d 
be aske d t o under tak e th e initia l draftin g fo r submissio n t o Ministers . I t i s als o 
recommended tha t th e assistanc e o f th e Internationa l Polic e Associatio n shoul d b e 
enlisted i n th e investigativ e process , sinc e th e resource s o f man y Membe r State s 
may no t b e abl e t o bea r th e expense s involve d i n investigation . 

Drug traffickin g an d white-colla r crim e ar e bi g business , organise d t o ear n 
huge profits . Th e statist ic s relatin g t o thes e crime s ar e s tagger ing . Th e tendenc y 
of mos t enforcemen t procedure s ha s bee n t o seiz e th e illega l product s suc h a s 
narcotics an d othe r dangerou s d rugs ; bu t th e profit s mad e hav e largel y bee n 
ignored. Th e vas t profit s mad e fro m drug-rela te d offence s ar e used , fo r example , 
to bu y silenc e fro m witnesses , t o pa y br ibes , t o expan d int o othe r illega l activitie s 
to mov e int o ne w locations , t o seduc e mor e citizen s int o joinin g th e ranks , an d t o 
pay fo r illega l expenses . 

So lon g a s thes e profit s g o untouched , los t worker s an d los t product s ca n 
always b e quickl y replaced . Eve n wit h th e leader s i n jai l thei r confederate s 
continue th e illega l practice s wit h th e profit s lef t behind ; an d thos e wh o hav e bee n 
imprisoned quickl y re tu r n t o thei r ol d habit s afte r release . The y regar d a  perio d o f 
imprisonment a s a n acceptabl e ris k a s lon g a s thei r earning s ar e kep t intact . An y 
serious attemp t t o stam p ou t thes e illega l practice s must , therefore , hav e a s it s 
ultimate ai m th e seizur e an d confiscatio n o f th e profit s an d propert y whic h ar e th e 
proceeds o f thes e crimes . 
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APPENDIX I 

Single Conventio n o n Narcoti c Drugs , 196 1 
(as amende d b y th e 197 2 Protocol ) 

Article 4 : Genera l Obligation s 

1. Th e partie s shal l tak e suc h legislativ e an d administrativ e measure s a s ma y b e 
necessary : 

(a) T o giv e effec t t o an d carr y ou t th e provision s o f thi s Conventio n withi n 
their ow n terr i tor ies ; 
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(b) T o co-operat e wit h othe r State s i n th e executio n o f th e provision s o f 
this Convention ; an d 

(c) Subjec t t o th e provision s o f thi s Convention , t o limi t exclusivel y t o 
medical an d scientifi c purpose s th e production , manufacture , export , 
import, distributio n of , t rad e in , us e an d possessio n o f d r u g s . 

Article 35 : Actio n Agains t th e Illici t Traffi c 

Having du e regar d t o thei r constitutional , lega l an d administrativ e systems , th e 
Parties shall : 

(a) Mak e arrangement s a t th e nationa l leve l fo r co-ordinatio n o f preventiv e 
and repressiv e actio n agains t th e illici t traffic ; t o thi s en d the y ma y 
usefully designat e a n appropriat e agenc y responsibl e fo r suc h 
co-ordination; 

(b) Assis t eac h othe r i n th e campaig n agains t th e illici t traffi c i n narcoti c 
d rugs ; 

(c) Co-operat e closel y wit h eac h othe r an d wit h th e competen t internationa l 
organisations o f whic h the y ar e member s wit h a  vie w t o maintainin g a  co -
ordinated campaig n agains t th e illici t traffic ; 

(d) Ensur e tha t internationa l co-operatio n betwee n th e appropriat e agencie s 
be conducte d i n a n expeditiou s manner ; an d 

(e) Ensur e tha t wher e lega l paper s ar e transmitte d internationall y fo r th e 
purposes o f a  prosecution , th e transmitta l b e effecte d i n a n expeditiou s 
manner t o th e bodie s designate d b y th e Part ies ; thi s requiremen t shal l 
be withou t prejudic e t o th e righ t o f a  Part y t o requir e tha t lega l paper s 
be sen t t o i t throug h th e diplomati c channel ; 

(f) Furnish , i f the y dee m i t appropriate , t o th e Boar d an d th e Commissio n 
through th e Secretary-General , i n additio n t o informatio n require d b y 
Article 18 , informatio n relatin g t o illici t d ru g activit y withi n thei r 
borders , includin g informatio n o n illici t cultivation , production , 
manufacture an d us e of , an d o n illici t traffickin g in , d r u g s ; an d 

(g) Furnis h th e informatio n referre d t o i n th e precedin g paragrap h a s fa r a s 
possible i n suc h a  manne r an d b y suc h date s a s th e Boar d ma y request ; 
if requeste d b y a  Par ty , th e Boar d ma y offe r it s advic e t o i t i n 
furnishing th e informatio n an d i n endeavourin g t o reduc e th e illici t dru g 
activity withi n th e border s o f tha t Par ty . 

Article 36 : Pena l Provision s 

1. (a ) Subjec t t o it s constitutiona l limitations , eac h Part y shal l adop t suc h 
measures a s wil l ensur e tha t cultivation , production , manufacture , 
extraction, preparat ion , possession , offering , offerin g fo r sale , 
distr ibution, purchase , sal e deliver y o n an y term s whatsoever , 
brokerage, dispatch , dispatc h i n t ransi t , t ranspor t , importatio n an d 
exportation o f d rug s contrar y t o th e provision s o f thi s Convention , an d 
any othe r actio n whic h i n th e opinio n o f suc h Part y ma y b e contrar y t o 
the provision s o f thi s Convention , shal l b e punishabl e offence s whe n 
committed internationally , an d tha t seriou s offence s shal l b e liabl e t o 
adequate punishmen t particularl y b y imprisonmen t o r othe r penaltie s o f 
deprivation o f l iber ty . 

(b) Notwithstandin g th e precedin g subparagraph , whe n abuser s o f drug s 
have committe d suc h offences , th e Partie s ma y provide , eithe r a s a n 
alternative t o convictio n o r punishmen t o r i n additio n t o convictio n o r 
punishment, tha t suc h abuser s shal l underg o measure s o f treatment , 
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education, aftercare , rehabilitatio n an d socia l reintegratio n i n conformit y 
with paragrap h 1  o f Articl e 38 . 

Subject t o th e constitutiona l limitation s o f a  Par ty , it s lega l syste m an d 
domestic law , 

(a) (i ) Eac h o f th e offence s enumerate d i n paragrap h 1 , i f committe d i n 
different countr ies , shal l b e considere d a s a  distinc t offence ; 

(ii) Internationa l participatio n in , conspirac y t o commi t an d attempt s t o 
commit, an y o f suc h offences , an d preparator y act s an d financia l 
operations i n connectio n wit h th e offence s referre d t o i n thi s 
article, shal l b e punishabl e offence s a s provide d i n paragrap h 1 ; 

(iii) Foreig n conviction s fo r suc h offence s shal l b e take n int o accoun t 
for th e purpos e o f establishin g recidivism ; an d 

(iv) Seriou s offence s heretofor e referre d t o committe d eithe r b y 
nationals o r b y foreigner s shal l b e prosecute d b y th e Part y i n 
whose ter r i tor y th e offenc e wa s committed , o r b y th e Part y i n 
whose ter r i tor y th e offende r i s foun d i f extraditio n i s no t 
acceptable i n conformit y wit h th e la w o f th e Part y t o whic h 
application i s made , an d i f suc h offende r ha s no t alread y bee n 
prosecuted an d judgmen t given . 

(b) (i ) Eac h o f th e offence s enumerate d i n paragraph s 1  an d 2  (a)(ii ) o f 
this articl e shal l b e deeme d t o b e include d a s a n extraditabl e 
offence i n an y extraditio n t reat y existin g betwee n Par t ies . Partie s 
under take t o includ e suc h offence s a s extraditabl e offence s i n 
every extraditio n t reat y t o b e conclude d betwee n them ; 

(ii) I f a  Part y whic h make s extraditio n conditiona l o n th e existenc e 
of a  treat y receive s a  reques t fo r extraditio n fro m anothe r Part y 
with whic h i t ha s n o extraditio n t reaty , i t ma y a t it s optio n 
consider thi s Conventio n a s th e lega l basi s fo r extraditio n i n 
respect o f th e offence s enumerate d i n paragraph s 1  an d 2(a ) (ii ) 
of thi s art icle . Extraditio n shal l b e subjec t t o th e othe r 
conditions provide d b y th e la w o f th e requeste d Party ; 

(iii) Partie s whic h d o no t mak e extraditio n conditiona l o n th e existenc e 
of a  t reat y shal l recognis e th e offence s enumerate d i n paragraph s 
1 an d 2(a)(ii ) o f thi s articl e a s extraditabl e offence s betwee n 
themselves, subjec t t o th e condition s provide d b y th e la w o f th e 
requested Par ty ; 

(iv) Extraditio n shal l b e grante d i n conformit y wit h th e la w o f th e 
Par ty t o whic h applicatio n i s made , and , notwithstandin g 
subparagraphs (b ) (i ) (ii) an d (iii ) o f thi s paragraph , th e Part y 
shall hav e th e righ t t o refus e t o gran t th e extraditio n i n case s 
where th e competen t authoritie s conside r tha t th e offenc e i s no t 
sufficiently ser ious . 

The provision s o f thi s articl e shal l b e subjec t t o th e provision s o f th e 
criminal la w o f th e Part y concerne d o n question s o f jurisdiction . 

Nothing containe d i n thi s articl e shal l affec t th e principl e tha t th e offence s t o 
which i t refer s shal l b e defined , prosecute d an d punishe d i n conformit y wit h 
the domesti c la w o f a  Par ty . 
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APPENDIX I I 

COMMISSION O N NARCOTI C DRUG S 
TWENTY-EIGHTH SESSIO N 

Resolution 3  (XXVIII ) 

Final asset s an d transaction s relate d t o illici t dru g traffi c 

The Commissio n o n Narcoti c Drug s 

Recalling Resolutio n 200 2 (LX ) o f 1 2 Ma y 197 6 o f th e Economi c an d Socia l 
Council, Articl e 4 , 3 5 an d 36 , particularl y Articl e 3 6 (2) (a) ( i i ) , o f th e Singl e 
Convention o n Narcoti c Drugs , 1961 , a s wel l a s thos e article s a s amende d b y 
Articles 1 3 an d 1 4 o f th e 197 2 Protocol , an d Article s 2 1 an d 2 2 o f th e 197 1 
Convention o n Psychotropi c subs tances . 

Noting tha t th e illici t dru g traffi c involve s larg e sum s o f money , significan t 
financial transaction s an d th e acquisitio n o f asset s b y member s an d financia l 
suppor ters o f traffickin g groups , o r b y othe r persons , althoug h the y ma y no t b e 
themselves engage d i n th e illici t movemen t o f d r u g s . 

Convinced tha t clos e attentio n t o th e financia l transaction s an d acquisitio n o f 
assets b y person s involve d i n th e illici t dru g traffi c ma y lea d t o th e dismantlin g o f 
major traffickin g groups . 

Aware tha t som e Government s hav e alread y enacte d legislatio n an d take n 
other adminstrativ e measure s t o attac k th e financia l resource s an d illegall y acquire d 
assets o f illici t dru g traff ickers . 

Believing tha t thi s polic y woul d considerabl y contribut e t o reducin g illici t 
d rug traffic . 

1. Request s th e Divisio n o f Narcoti c Drugs , i n consultatio n wit h th e 
International Crimina l Polic e Organisation , th e Custom s Co-operatio n Counci l an d 
other internationa l organisation s an d bodie s an d intereste d Membe r States , t o 
examine th e pert inen t legislatio n an d administrativ e measure s an d law-enforcemen t 
action alread y undertake n b y som e Government s an d t o synthesiz e thes e i n a  for m 
which coul d provid e practica l guideline s fo r othe r Government s concerne d whic h ar e 
facing simila r problems , an d serv e a s a  basi s fo r improve d internationa l co -
operation i n thi s connexion . 

2 . Invite s Government s t o co-operat e full y wit h th e Divisio n o f Narcoti c Drug s i n 
this endeavour . 

3 . Authorise s th e Divisio n o f Narcoti c Drug s t o convene , i f necessary , a  smal l 
working grou p i n pursui t o f th e abov e objective . 

4 . Recommend s that , wher e necessary , an y expense s whic h thi s ma y involv e 
should b e born e b y th e Unite d Nation s Fun d fo r Dru g abus e Control . 

APPENDIX II I 

Financial asset s an d transaction s relate d t o 
illicit dru g traffickin g 

(Resolution 1980/21 ) 

The Economi c an d Socia l Counci l 

Recalling it s Resolutio n 200 2 (LX ) o f 1 2 Ma y 1976 , an d Article s 4 , 3 5 an d 36 , 
particularly paragrap h 2  (a)( i i ) , Articl e 36 9 o f th e Singl e Conventio n o n Narcoti c 
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Drugs , 1961 , a s wel l a s thos e article s a s amende d b y Article s 1 3 an d 1 4 o f th e 197 2 
Protocol Amendin g th e Singl e Conventio n o n Narcoti c Drugs , 1961 , an d Article s 2 1 
and 21 1 o f th e Conventio n o n Psychotropi c substances , 1971 , 

Mindful tha t illici t traffickin g i n d rug s require s larg e sum s o f money , usuall y 
in th e for m o f cur rency , an d involve s financia l transaction s o f significan t size , 

Noting tha t th e member s an d financia l backer s o f traffickin g organisation s ar e 
involved i n th e acquisitio n o f asset s b y mean s o f profit s generate d fro m suc h illici t 
activities, althoug h the y ma y no t b e directl y involve d i n th e actua l movemen t o f 
illicit d rugs , 

Convinced tha t clos e attentio n t o financia l transaction s an d th e acquisitio n o f 
assets involvin g person s wh o ma y b e member s o r financia l backer s o f traffickin g 
organisations i s valuabl e i n identifyin g an d prosecutin g internationa l d ru g 
traffickers an d i n dismantlin g majo r traffickin g organisations , 

Aware tha t som e Government s hav e alread y enacte d legislatio n an d hav e 
undertaken enforcemen t activitie s t o attac k th e financia l resource s an d asset s 
acquired b y mean s o f th e illega l profit s o f majo r dru g traffickers , 

Believing tha t co-operatio n betwee n Government s focusin g o n suc h financia l 
activities ca n lea d t o th e destructio n o f internationa l crimina l enterpr ise s engage d i n 
illicit dru g trafficking , 

Endorsing Commissio n o n Narcoti c Drug s Resolutio n 3  (XXVIII ) o f 2 1 
February 1979 , i n whic h th e Commissio n requeste d th e Divisio n o f Narcoti c Drug s o f 
the Secretariat , i n consultatio n wit h th e Internationa l Crimina l Polic e Organisation , 
the Custom s Co-operatio n Counci l an d othe r internationa l organisation s an d bodie s 
and intereste d Membe r States , t o examin e an d synthesiz e pert inen t legislation , 
administrative measure s an d law-enforcemen t actio n alread y undertake n b y som e 
Governments a s a  mean s o f providin g guide-line s an d furtherin g co-operatio n amon g 
governments facin g thes e problems , 

1. Request s th e Divisio n o f Narcoti c Drug s t o endeavou r urgentl y t o complet e 
the actio n requeste d b y th e Commissio n o n Narcoti c Drug s i n it s Resolutio n 3 
(XXVIII); 

2. Invite s th e Secretary-Genera l t o convene , a s soo n a s feasibl e thereafter , a 
meeting o f internationa l financia l an d lega l exper t s , polic e exper t s i n illega l 
financial activitie s an d crimina l conspiracie s an d official s familia r wit h th e 
prosecution o f thos e involve d i n internationa l crimina l conspiracie s fo r th e purpos e 
of preparin g guide-line s fo r th e negotiatio n o f treatie s tha t woul d facilitat e an d 
promote th e co-operativ e investigatio n o f financia l activitie s involvin g illici t d ru g 
trafficking an d tha t woul d lea d t o th e prosecutio n o f majo r traffickers ; 

3 . Recommend s tha t i f necessary , th e expense s incurre d i n holdin g th e meetin g 
envisaged i n paragrap h 2  abov e shoul d b e born e b y th e Unite d Nation s Fun d fo r 
Drug Abus e Control ; 

4 . Invite s th e Secretary-Genera l t o repor t t o th e Commissio n o n Narcoti c Drug s 
at it s twenty-nint h sessio n o n th e actio n take n pursuan t t o th e presen t resolution , 
including i n hi s repor t an y draf t mode l agreemen t tha t i s elaborate d fo r th e 
consideration o f th e Commissio n an d t o conside r possibl e transmissio n o f an y suc h 
draft agreemen t t o Governments . 
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APPENDIX I V 

MATTERS T O B E INCLUDE D I N LEGISLATIO N AN D ADMINISTRATIV E 
MEASURES T O ATTAC K FINANCIA L RESOURCE S AN D ILLEGA L GAIN S 

OF DRU G TRAFFICKER S AN D THEI R SUPPORTER S AN D BACKER S 

1. Scop e o f measures : 

To exten d t o includ e person s directl y an d indirectl y engage d i n illici t 
narcotics dealings , includin g (bu t no t exclusively ) -

(i) importation , includin g p recursors ; 

(ii) manufacture , includin g processing ; 

(iii) distr ibution ; 

(iv) sales ; 

(v) exportation ; 

(vi) possessing ; 

(vii) financin g an y o f th e above , o r related , functions ; 

(viii) procuring , o r conspirin g with , an y othe r perso n o r person s t o engag e 
in an y o f th e abov e functions ; 

(ix) aidin g an d abet t ing , advising , procurin g o r bein g i n an y othe r wa y 
concerned i n th e illici t dealin g i n narcoti c d rugs , whethe r importe d o r 
produced in -count ry . 

2. Typ e o f sanctio n 

(i) Imprisonment ; AN D 

(ii) Fin e and/o r pecuniar y penalt y relate d directl y t o th e quantu m o f illici t 
gains; AN D 

(iii) Forfeitur e o f al l good s an d proper t y involve d i n th e illici t traffic , 
including d rugs , consti tuent s thereo f whic h afte r processin g woul d 
become dangerou s d r u g s , al l equipment , vehicles , marine craft , 
aircraft , furni ture , plant , buildings , an d an y othe r propert y fixe d o r 
movable o f an y natur e whatsoever , use d i n th e t r ade . Suc h forfeitur e 
must b e don e i n prope r manne r s o a s t o ensur e th e immediat e an d 
permanent remova l o f th e item s seize d fro m th e contro l o f th e perso n 
or person s fro m who m seized . (I n thi s context , i t appear s tha t th e 
Code o f Crimina l Procedur e o f th e Federa l Republi c o f German y 
(s .111) , require s "seizur e an d attachment " t o achiev e thi s object) ; 
AND 

(iv) Forfeitur e o f al l monie s use d directl y i n an d fo r th e importation , 
manufacture, sale , distr ibution , an d an y othe r for m o f illici t dealin g i n 
the d rug s concerned ; togethe r wit h al l monetar y an d othe r profit s 
acquired, no t onl y durin g th e dealing s whic h ar e th e subjec t o f th e 
legal processe s i n han d bu t als o accruin g fro m previou s dealing s o f a 
similar o r relate d na ture . Powe r shoul d b e take n t o "follo w through " 
gains accrue d fro m dealing s i n d rug s whic h hav e bee n converte d int o 
assets othe r tha n cash , e . g . otherwis e lega l en terpr i ses , holding s o f 
s tocks, shares , bond s an d othe r securi t ies ; holdin g o f immovabl e 
proper ty ; an d deposit s i n bank s an d simila r inst i tut ions : thi s powe r 
should exten d t o cas h an d othe r asset s remove d fro m th e countr y i n 
which the y wer e acquire d o r fro m whic h the y accrued . Similarly , 
power shoul d b e take n t o seiz e an d forfei t illici t gain s accruin g no t 
only, withi n th e countr y concerne d bu t als o i n foreig n countr ies . 
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3 . Administratio n 

As th e detection , investigatio n an d arraignmen t o f person s engage d i n 
criminal activitie s relate d t o th e illici t d ru g traffi c o n a n indirec t basis , i . e . i n th e 
financing, planning , procurin g o r i n an y othe r wa y indirectl y aidin g an d abettin g 
the direc t participatio n i n th e t rad e wil l presen t man y difficulties , i t wil l b e 
necessary t o tak e power s i n an y propose d legislatio n t o ensur e tha t th e wides t 
possible coverag e o f la w enforcemen t agencie s an d officer s ar e empowere d t o initiat e 
action leadin g t o th e indictmen t o f suspects ; thes e shoul d includ e no t onl y Polic e 
and Custom s officer s bu t als o Incom e Taxatio n an d Exchang e Contro l officer s 
(where applicable) . Th e metho d o f dealin g wit h unexplaine d accretion s o f wealt h 
discovered b y investigation s conducte d int o a  su spec t ' s financia l positio n will , 
natural ly, depen d t o a  larg e exten t o n th e politica l philosoph y o f th e Governmen t 
concerned, bu t i t i s though t tha t , wher e evidenc e attachin g t o unexplaine d 
surpluses point s t o thei r havin g accrue d directl y o r indirectl y fro m illici t dru g 
dealings, ther e shoul d b e a  presumptio n o f guil t an d th e surplu s shoul d b e 
forfeited t o th e Stat e unles s th e suspec t ca n prov e a n alternativ e source . Suc h 
forfeiture shoul d not , o f course , preclud e prosecutio n fo r an y crimina l actio n 
arising fro m th e sam e se t o f circumstances . 

4 . Specime n legislatio n 

The Governmen t o f Australia , i n i t s Custom s Amendmen t Ac t 1979 , ha s gon e 
into ver y grea t detai l o n th e comprehensiv e pena l la w an d administrativ e measure s 
required t o dea l wit h direc t an d indirec t illici t traffickin g i n d rug s an d relate d 
subs tances . Thi s enactmen t coul d wel l serv e a s a n extremel y usefu l guid e t o othe r 
Governments preparin g ne w legislatio n i n thi s sphere . 
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