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University Lecturer , Gonvill e an d Caiu s 
College, Cambridge , Barris te r an d Solicitor , 
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The annexe d Pape r b y Dr . L . S . Seal y addresse d problem s o f concer n t o 
Commonwealth La w Minister s bot h a t Winnipe g i n 197 7 an d a t Barbado s i n 1980 . 

2. Th e Pape r wa s commissione d wit h a  broa d mandat e t o examin e strategie s t o 
combat th e growin g menac e o f commercia l an d economi c crim e fro m a  variet y o f 
viewpoints. 

3. Include d amon g Dr . Sealy ' s conclusion s ar e a  numbe r whic h addres s 
themselves t o difficultie s withi n th e tria l proces s an d whic h may  offe r som e degre e 
of palliativ e t o congeste d cour t ca lendars . I n thi s regard , Minister s ma y b e 
interested i n hi s suggestion s that : 

(i) resource s spen t o n efficien t administratio n an d timel y la w refor m 
may, i n term s o f frau d prevention , b e mone y wel l spent ; 

(ii) unnecessar y evidentiar y an d procedura l hurdle s whic h ar e commonl y 
imposed b y court s i n civi l case s involvin g corporat e an d commercia l 
wrongdoing shoul d b e eliminated , followin g e . g . th e mode l o f th e 
Canadian legislatio n aime d a t simplifyin g an d improvin g minorit y 
shareholders ' acces s t o th e court s i n orde r t o redres s corporat e 
fraud. Th e tendenc y o f judge s t o mak e rule s fetterin g thei r ow n 
jurisdiction ma y requir e correctio n b y legislation ; 

(iii) traditiona l definition s o f "fraudulen t t rading" , "fraudulen t 
preference", e t c . , ma y impos e a  burde n o f proo f whic h i s to o high ; 
and civi l liabilit y i n th e cas e o f fraudulen t tradin g i s unnecessaril y 
restr icted t o claim s i n a  liquidation . Th e sanctio n o f disqualifyin g 
directors o f insolven t companie s fro m managin g othe r companie s 
could, wit h advantage , b e mor e frequentl y invoked ; 

(iv) legislatio n providin g fo r contributio n claim s betwee n person s civill y 
liable should , wher e necessar y b e modernised , s o tha t person s hel d 
indirectly liabl e fo r losse s shoul d hav e remedie s ove r o r agains t 
those primaril y t o blame ; 

(v) th e powe r t o orde r investigation s i n th e affair s o f companies , wher e 
fraud o n th e par t o f it s controller s o r manager s i s suspected , shoul d 
be availabl e -  o r mor e readil y availabl e -  t o shareholder s wit h a 
serious complaint . 
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ANNEX T O LMM(83)1 7 

THE ENFORCEMEN T O F CIVI L LIABILIT Y I N REGAR D T O 
COMMERCIAL CRIM E AN D CORPORAT E ABUS E 

By Dr . L .S . SEALY , Fello w an d Universit y 
Lecturer , Gonvill e an d Caiu s Colleg e 
Cambridge; Barr is te r an d Solicitor , 

New Zealan d 

Commonwealth La w Minister s hav e a t thei r las t tw o meeting s expresse d concer n a t 
the genera l prevalenc e o f economi c an d commercia l crime , an d hav e sough t a s a 
matter o f urgenc y t o fin d way s o f developin g an d s trengthenin g law-enforcemen t 
procedures an d o f fosterin g internationa l co-operatio n i n thi s sphere . I n th e pape r 
which Dr . Barr y Ride r prepare d fo r th e 198 0 Ministers ' meetin g h e dre w attentio n 
to th e growt h o f "white-collar " crim e an d t o it s insidiou s side-effect s a s regard s 
national economies , politica l stability , marke t an d investo r confidenc e an d th e socia l 
s t ruc ture generally . H e explaine d th e seriou s difficultie s standin g i n th e wa y o f 
detection an d enforcemen t i n thi s are a o f crimina l activity , especiall y i n case s wher e 
the wrongdoin g ha s a n internationa l dimension ; an d h e mad e a  numbe r o f practica l 
proposals -  som e o f whic h hav e bee n carrie d int o effec t -  t o t r y t o mee t th e man y 
problems ar is ing . 

2. Attentio n ha s s o fa r bee n focused , naturall y enough , specificall y o n th e 
criminal aspec t o f thes e activit ies . Th e purpos e o f thi s pape r i s , however , t o 
examine commercia l an d corporat e crim e fro m othe r viewpoints , suc h a s th e 
enforcement o f civi l liabilit y agains t th e perpet ra tor s o f frau d b y thos e wh o hav e 
been it s victims , an d th e regulatio n an d contro l o f commercia l activit y b y th e 
administrative organ s o f Stat e an d b y suc h self-regulator y agencie s a s th e stoc k 
exchanges . Obviously , i t mus t b e th e primar y concer n o f th e la w (an d th e 
foremost clai m o n th e resource s o f an y State ) t o endeavou r t o pu t dow n crimina l 
activity, an d t o expos e an d dea l wit h thos e concerned , b y th e direc t applicatio n o f 
the rule s o f crimina l law ; an d a  substantia l proportio n o f publi c fund s i s rightl y 
devoted t o developin g an d maintainin g th e s t rengt h an d expert is e o f polic e an d 
other force s dedicate d t o thi s end . O f cours e i t mus t b e acknowledged , i n a 
discussion pape r suc h a s th is , tha t ther e i s n o wa y i n whic h anythin g don e o n th e 
civil o r administrativ e sid e o f th e la w ca n matc h i n weigh t an d effectivenes s wha t 
the professiona l polic e an d detectiv e an d prosecutin g officer s ar e abl e t o achieve ; 
but ther e i s n o reaso n t o writ e of f civi l remedie s an d administrativ e control s a s 
unimportant. A  leadin g America n scholar , Professo r G.D . Hornstein , writin g abou t 
the action s brough t i n th e U . S . b y minorit y stockholder s i n case s o f manageria l 
misfeasance, ha s observed : 

"the recor d o f litigate d case s serve s a s a 
prophylactic -  a  deterren t t o futur e wrongdoing . 
Every successfu l sui t dul y rewarde d encourage s 
other suit s t o redres s misconduct , an d b y th e 
same toke n discourage s conduc t whic h woul d 
occasion sui t . Ther e i s n o doub t tha t thes e 
derivative suit s hav e materiall y raise d th e 
s tandards o f fiduciar y relationship s an d o f othe r 
economic behaviour. " 
((1967) Journa l o f Busines s Law , 282 , 288. ) 

It i s m y purpos e t o as k wha t ca n b e done , howeve r modestly , t o mak e mor e 
effective th e civi l remedie s availabl e t o th e victim s o f commercia l crime , an d t o 
s t rengthen th e administrativ e an d regulator y control s ove r commercia l an d corporat e 
activit ies. Eve n thoug h thi s ma y d o littl e t o dete r organise d crim e o n a  larg e 
scale, a t leas t i t wil l d o nothin g t o encourag e o r at trac t it ; an d fur ther , i f th e les s 
nefarious type s o f activit y ar e discourage d i n th e wa y whic h Professo r Hornstei n 
descr ibes , resource s will  b e free d t o pursu e mor e importan t t a rge t s . A  summar y o f 
the suggestion s an d recommendation s mad e i n thi s pape r appear s i n para . 28 . 

3 . I  writ e a s on e intereste d i n commercia l la w generall y an d i n particula r a s a 
company lawyer , an d bot h becaus e o f thi s specia l interes t an d als o becaus e o f th e 

220 



greater complexit y o f th e subjec t m y mai n emphasi s wil l b e o n corporat e an d 
securities f rauds . Bu t al l economi c crime , whethe r i t take s th e for m o f marke t an d 
trading f rauds , expropriation , credi t f rauds , corrupt ion , fals e accountin g o r 
anything els e o f a  simila r kind , involve s essentiall y th e sam e exploitatio n an d th e 
same breache s o f t rus t an d confidence , whethe r o r no t committe d i n th e corporat e 
sector o r throug h th e mediu m o f a n incorporate d company ; an d therefor e muc h o f 
what i s her e discusse d wil l b e o f genera l relevance . I n man y cases , white-colla r 
crime i s nothin g mor e tha n "old-fashioned " fraud , o r conspirac y t o defraud , thoug h 
committed perhap s o n a  mor e massiv e scale , an d b y mor e ingeniou s an d 
sophisticated methods . Thi s typ e o f wrongdoing , althoug h obviousl y a  common-la w 
crime, ma y wel l als o involv e mor e technica l offence s unde r company , securit ies , 
fiscal o r currency-contro l legislatio n and , o n th e civi l s ide , th e tort s o f deceit , 
conspiracy, conversion , breache s o f t rus t an d contract , a s wel l a s liabilit y unde r 
the law s o f restitutio n o r account . Th e victim s o f suc h crime s wil l therefor e rarel y 
have difficult y i n findin g a n appropriat e hea d o f clai m unde r whic h t o see k t o brin g 
this typ e o f malefacto r t o book . 

4. Som e form s o f white-colla r crime , suc h a s fraudulen t tradin g an d long-fir m 
frauds, necessaril y occu r i n a  corporat e context ; o thers , suc h a s insurance , 
banking an d shippin g frauds , wil l almos t invariabl y b e committe d b y o r throug h 
companies becaus e o f th e shee r scal e o f th e operation . I n othe r cases , companie s 
may b e use d i n orde r t o giv e a n appearanc e o f respectabilit y t o th e enterpris e and , 
at th e sam e time , t o allo w it s controller s t o hid e behin d th e anonymit y o f th e 
"corporate veil " an d indeed , b y th e us e o f nomine e shareholding s an d "puppet " 
d i rectors , t o rende r thei r t ru e identitie s wholl y untraceable . Network s o f companie s 
may b e use d t o "launder " funds , t o evad e ta x liabilitie s an d t o mov e currenc y 
across frontier s an d throug h exchang e contro l ba r r i e r s . Fo r al l thes e reasons , eve n 
if ther e i s n o direc t infringemen t o f compan y o r securitie s law , i t ma y wel l b e tha t 
company la w question s wil l aris e incidentall y o r tha t th e specia l machiner y o f 
company la w ( e . g . disclosur e ru les , power s o f investigation , insolvenc y procedures ) 
will hav e som e par t t o pla y i n ascertainin g th e t ru e fact s o r unravellin g th e we b o f 
obscurity behin d whic h crimina l activitie s hav e bee n conducted . Again , th e 
investigatory an d disciplinar y power s o f th e appropriat e securitie s marke t an d 
regulatory agencie s ma y wel l overla p i n functio n wit h th e detectio n an d eliminatio n 
of corporat e frau d o n th e crimina l s ide . Compan y la w i n it s civi l an d administrativ e 
aspects ha s therefor e a  vita l rol e t o discharg e i n matte r o f economi c fraud . 

5. Th e comment s mad e i n th e foregoin g paragraph s appl y a  fortior i whe n 
commercial crim e ha s a n internationa l dimension . O n thi s scale , th e us e o f 
interlocking companies , nomine e holdings , anonymou s bankin g facilitie s an d s o o n 
provides formidabl e additiona l weapon s fo r th e rogues ' armoury . Th e problem s o f 
detection an d investigation , th e procuremen t o f evidenc e an d th e enforcemen t o f 
court order s ar e quit e a s dauntin g o n th e civi l scen e a s the y ar e i n crimina l 
mat ters . Indee d the y ma y (especiall y o n th e ground s o f expense ) b e almos t 
insurmountable; bu t i n som e respect s -  e . g . th e "Mareva " injunctio n (  22 ) o r th e 
"freezing" o f th e powe r t o dea l wit h share s (  26 ) -  th e civi l la w i s no t withou t 
ingenious remedie s o f it s own . 

6. White-colla r crime , i n i t s differin g manifestations , i n man y way s hit s 
Member-States whethe r larg e o r small , indiscriminately . Bu t ther e ar e som e 
problems whic h mor e particularl y affec t jurisdiction s an d economie s a t on e en d o r 
the othe r o f th e spectrum . Thos e countrie s whic h includ e th e larges t an d mos t 
active commercia l centre s wil l hav e th e establishe d market s an d th e bankin g an d 
other facilitie s whic h enabl e fund s t o b e shifte d o n th e massiv e scal e necessar y t o 
perpetra te massiv e f rauds . Thei r large r busines s populatio n wil l als o ai d anonymity , 
and th e sophisticatio n o f thei r lega l an d commercia l institution s wil l allo w scop e fo r 
subtler kind s o f deviousnes s an d concealment . Obviousl y th e la w o f suc h countrie s 
must hav e th e refinemen t an d flexibilit y neede d t o matc h suc h activit ies . Thi s doe s 
not mean , however , tha t les s develope d economie s hav e reaso n t o b e les s vigilant : 
in fact , th e absenc e o f clos e regulator y scru t iny , th e possibl e obsolescen e o f 
companies legislatio n (an d simila r "technical " laws) , th e deart h o f professiona l 
expert ise an d o f polic e resources , e t c . , hav e obviou s attraction s fo r th e crooke d 
operator . Again , thos e countr ies , an d especiall y th e smalle r ones , whic h hav e 
endeavoured t o se t u p "offshore " commercia l facilitie s suc h a s advantageou s ta x an d 
licensing laws , confidentia l banking , an d s o on , ma y fin d tha t thei r effort s t o 
a t t ract enterpr is e hav e le d suspec t a s wel l a s respectabl e dealer s t o tak e advantag e 
of th e benefit s available . I n addition , wher e th e victi m •  o r targe t o f fraudulen t 
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activity, whethe r primaril y o r incidentally , i s th e Stat e itself , i t i s th e econom y o f 
smaller nation s whic h i s boun d t o b e hi t hardes t whe n large-scal e internationa l 
crime i s successful . Ther e ar e therefor e lesson s t o b e learned , albei t perhap s 
different lessons , fro m th e experienc e an d fro m th e experiment s o f State s larg e an d 
small i n dealin g wit h thes e problems . 

7. Lookin g no w mor e specificall y a t compan y la w an d th e regulatio n o f th e 
securities market , i t shoul d b e emphasise d righ t a t th e outse t tha t i s no t th e 
primary concer n o r ai m o f th e rule s o f la w i n eithe r o f thes e area s t o kee p dow n 
commercial crime ; no r shoul d i t be . Th e mai n emphasi s o f goo d commercia l 
legislation ough t alway s t o b e o n th e need s o f commerc e an d o f hones t busines s 
men. A n eminen t California n lawyer , Professo r Ballantine , wrot e o f compan y la w 
many year s ago : 

"The primar y purpos e o f corporatio n law s i s no t 
regula tory . The y ar e enablin g Acts , t o authoris e 
businessmen t o organis e an d t o operat e thei r 
business , larg e o r small , wit h th e advantage s o f 
the corporat e mechanism . The y ar e draw n wit h a 
view t o facilitat e efficien t managemen t o f busines s 
and adjustmen t t o th e need s o f change . " 

This secto r o f th e la w mus t ensur e tha t enterpr ise s ar e abl e t o at t rac t investmen t 
as i t i s neede d an d tha t investor s ca n fin d venture s (o r havens ) fo r th e fund s a t 
their disposal ; i t mus t provid e an d maintai n a  fai r an d effectiv e marke t fo r dealin g 
in securit ies ; an d i t mus t allo w manager s scop e t o manag e whils t a t th e sam e tim e 
giving adequat e protectio n fo r th e members , an d especiall y th e minorit y members , 
of th e corporat e body . Th e ai m i s (i n th e word s o f Professo r Gowe r (1980 ) 1 3 Th e 
Law Teache r 111 , 114) , "t o mak e Capitalis m wor k be t te r . " Suc h codes , t o operat e 
at al l smoothly , mus t assum e a  degre e o f integri t y typica l o f th e busines s 
community i n general ; fo r th e la w canno t b e backe d b y an y ver y larg e s ta te -
enforcement apparatu s -  i n par t , n o doubt , becaus e resource s ar e mor e naturall y 
assigned elsewhere ; bu t i n par t als o becaus e excessiv e regulatio n an d policin g o f 
the busines s worl d i s rightl y regarde d a s counter-product ive . Commerc e flow s th e 
bet ter wit h bureaucrati c an d judicia l supervisio n kep t t o a  minimum . 

8. However , corporat e abus e doe s occur , t o a  greate r o r les s extent , whereve r 
there ar e companies ; an d accordingl y i t shoul d b e th e concer n i n ever y responsibl e 
jurisdiction t o hav e an d t o maintai n a s moder n a  cod e o f compan y an d securitie s 
laws a s i s possible , an d t o administe r i t wit h al l th e efficienc y tha t th e availabl e 
resources allow . I  a m no t advocatin g tha t i t i s necessar y tha t suc h law s shoul d b e 
"tough" -  quit e th e reverse , becaus e th e foremos t ai m shoul d b e t o ensur e tha t th e 
business an d investmen t sector s flourish , a s ha s jus t bee n emphasised . Bu t i t ha s 
been demonstrate d bot h b y th e researc h wor k don e an d b y th e legislativ e 
innovations mad e i n suc h jurisdiction s a s federa l Canad a an d it s Province s tha t a 
reasonable balanc e ca n b e s t ruc k betwee n th e claim s o f liberalit y an d o f firmnes s 
without sacrificin g either ; an d thes e example s deserv e t o b e mor e widel y know n 
and, indeed , emulated . Eve n i f littl e i s achieve d directl y a s regard s detectin g an d 
eradicating crime , b y havin g a n up- to-dat e an d well-ru n companie s code , i t ca n a t 
least b e sai d tha t a n administratio n whic h regulate s affair s efficientl y an d keep s o n 
top o f th e mor e routin e type s o f corporat e misfeasanc e (suc h a s th e non-filin g o f 
re turns) i s boun d als o t o b e mor e likel y t o discourag e th e crooke d operator . An d i n 
the cas e o f som e well-know n type s o f white-colla r crime , suc h a s long-fir m frauds , 
exchange-control fiddlin g an d sanctions ; busting en terpr i ses , offendin g companie s 
will b e pret t y certai n no t t o hav e file d re tu rn s an d compile d wit h th e othe r nicetie s 
of goo d corporat e behaviour , an d thi s ma y b e a n earl y an d timel y sig n tha t 
something i s amiss . I n contras t , i f th e administratio n o f a  Companie s Registr y o r a 
securities marke t i s slovenl y o r disorderly , o r i f th e law s o f a  countr y hav e no t 
moved wit h th e times , i t ca n onl y mak e i t mor e likel y tha t seriou s crim e wil l 
flourish undetecte d ami d th e genera l d i sa r ray . 

9. I t follow s i n m y vie w tha t ther e i s everythin g t o b e gaine d b y ensurin g tha t 
these area s o f la w ar e a s up- to-dat e a s possible , a s wel l a s bein g tailor-mad e t o 
suit loca l condition s an d t o cop e wit h loca l problems . An d paralle l effort s shoul d b e 
made t o se e tha t th e la w work s efficiently . Ther e a re , I  know , problem s her e -  no t 
least th e shortag e o f professiona l exper t ise , bot h i n regar d t o genera l 
administration an d i n suc h specia l matter s a s legislativ e draft ing . Bu t thi s i s a 
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matter ove r whic h i t i s eas y t o b e penny-wis e bu t poun d foolish . Preventio n i s 
generally bet te r tha n cure : a  fe w hundred s spen t i n redraftin g th e la w t o bloc k a 
potential loophol e ma y b e a  faste r an d bette r investmen t tha n man y thousand s spen t 
in pursuin g th e rogue s wh o ma y exploi t tha t loophol e s o lon g a s i t remain s 
unblocked; an d i n an y case , i t i s no t reall y a  "cure " eve n t o brin g t o convictio n a 
racketeer wh o ha s go t awa y wit h spoil s runnin g int o millions . 

10. I t i s , o f course , normall y easie r t o persuad e t reasurie s t o commi t fund s fo r 
"law an d order " tha n t o administratio n an d la w reform . Bu t fo r th e reason s give n 
above, i t may  b e fa r cheape r al l roun d t o discourag e abus e fro m th e outse t tha n t o 
cope wit h i t s aftermat h -  cheape r no t onl y i n term s o f th e allocatio n o f Stat e 
resources , bu t als o whe n accoun t i s take n o f th e potentia l damag e t o th e econom y 
and t o societ y a t la rge . Eve n a n innovatio n whic h ma y b e difficul t t o justif y i n 
terms o f immediat e result s -  suc h a s th e outlawin g o f inside r t rad ing , o r th e 
establishment o f a n investigatio n office r o r a  ne w regulator y authorit y -  may  prov e 
more tha n wort h whil e i f i t lead s t o a  raisin g o f investo r o r busines s confidence . 
Conversely, ther e ha s bee n som e criticis m o f th e ste p take n recentl y i n th e U.K . o f 
abolishing th e Busines s Name s Register , throug h whic h th e t ru e proprietor s o f 
business firms , bot h incorporate d an d unincorporated , coul d b e t raced . Ther e was , 
admittedly, som e savin g i n th e cos t o f a  fe w civi l servic e salaries ; bu t o n th e othe r 
hand thos e i n th e busines s communit y claime d tha t th e Registe r ha d prove d usefu l 
in practic e an d tha t the y wer e read y t o pa y suc h extr a cost s a s migh t b e neede d t o 
make i t wor k mor e efficiently . A n exper t ha s no w expresse d th e opinio n tha t th e 
commission o f "long-firm " fraud s wil l undoubtedl y hav e bee n facilitate d b y th e 
abolition o f th e Register : se e M . Levi , (1980 ) 1  Compan y Lawye r 219 , 220 . I f thi s 
is so , th e resultin g damag e t o busines s confidenc e an d t o th e econom y may  mak e 
the cost-cut t in g exercis e appear , i n re t rospect , t o hav e bee n ver y shor t -s ighted . 

11. Onc e again , however , come s th e difficul t questio n o f strikin g a  balance . Th e 
"prophylactic argument " i s , indeed , a  stron g one , bu t i t mus t b e weighe d agains t 
cos t s . Al l to o often , a n innovatio n o f considerabl e at tract ivenes s i n theor y prove s 
subsequently t o brea k dow n a t th e enforcemen t level . An d i t i s a  disservic e t o 
business t o ste p u p th e complianc e an d reportin g requirement s unnecessaril y 
increasing th e burde n o n th e grea t majorit y o f well-ru n companie s i n th e vai n hop e 
of catchin g o r deterr in g th e occasiona l rogue . 

12. I t i s a  fac t tha t i n man y Commonwealt h countrie s th e law s governin g companie s 
and securitie s regulatio n ar e no t wel l designe d t o cop e wit h today ' s problems , o r 
with loca l conditions . Ther e ar e man y hangover s fro m Victori a England , whic h hav e 
little relevanc e i n moder n Britain , an d les s stil l i n Ugand a o r th e Yukon . Whil e th e 
need fo r refor m ma y b e widel y recognised , findin g th e appropriat e solutio n ma y b e 
a difficul t an d expensiv e matter . Thing s may  no t alway s b e helpe d -  indeed , the y 
may b e mad e wors e -  b y th e slavis h an d uncritica l adoptio n o f mor e recen t model s 
from, say , th e Unite d Kingdo m o r th e Unite d States , wher e commercia l condition s 
and th e prevailin g busines s philosoph y an d at t i tude s ma y b e ver y differen t fro m 
those i n th e adoptin g State . (Thi s problem , s o fa r a s th e mode l o f U.K . legislatio n 
is concerned , wil l fro m no w onward s becom e progressivel y mor e acut e a s , unde r 
pressure fro m seemingl y endles s EE C "directives" , Europea n "reforms " ar e 
uncomfortably grafte d o n t o th e indigenou s U.K . compan y an d commercia l 
legislation, whil e th e overhau l o f mor e importan t issue s remain s sadl y neglected . 
Commonwealth countrie s wil l b e wel l advise d i n futur e t o follo w th e mor e recen t 
English legislativ e precedent s wit h caution. ) 

13. Where , then , ca n thos e wh o ar e anxiou s t o mak e progres s i n th e refor m o f 
company an d securitie s la w tur n fo r hel p o r advic e o r inspiration ? Thes e ar e fairl y 
technical subjects ; and , whil e o n th e on e han d home-grow n expert is e may  no t b e 
available, ther e i s als o a  ris k tha t a  specialis t advise r importe d fro m outsid e may 
not hav e sufficien t familiarit y wit h loca l condition s t o mak e th e mos t appropriat e 
recommendations. I t seem s t o m e tha t on e wa y i n whic h somethin g practica l coul d b e 
done woul d b e t o mak e arrangement s fo r th e sharin g b y Membe r State s o f thei r 
experience, an d o f th e fruit s o f suc h consultation , researc h an d experimentatio n a s 
may alread y hav e bee n carrie d out . Man y o f th e reform s i n compan y an d securitie s 
law, recen t an d no t s o recent , hav e followe d inquirie s an d report s b y specia l 
commissions, committee s o r tas k forces , studie s (extensiv e an d intensive) , a d ho c 
consultations, an d s o on ; evidenc e ha s bee n collected , an d paper s commissioned . 
Some o f thi s materia l exist s i n publishe d form ; som e i s ou t o f print ; probabl y th e 
bulk o f i t ha s bee n mad e generall y available . B y reaso n o f thei r ephemera l nature , 
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it i s generall y difficul t afte r a  yea r o r tw o t o fin d copie s eve n o f th e better-know n 
reports (suc h a s th e Gowe r Repor t o n Compan y La w Refor m i n Ghana ) i n l ibrar ies , 
or t o obtai n the m i n bookshops . Wit h a  littl e effor t an d co-operation , however , al l 
this materia l coul d b e collecte d centrall y an d mad e availabl e fo r consultation . Th e 
work alread y don e ove r th e pas t fe w decade s an d tha t bein g current l y 
under taken, th e particula r issue s unde r review , th e differen t solution s considere d 
or adopte d i n differen t jurisdictions , an d s o on , coul d b e mad e th e subjec t o f 
continuous monitorin g an d revie w -  ideall y unde r th e aegi s an d directio n o f th e 
Legal Divisio n o f th e Secretar iat . 

14. A  secon d wa y i n whic h ther e migh t b e co-operatio n -  or , r a ther , mor e co -
operation, fo r a  goo d dea l doe s o f cours e occu r al l th e tim e -  i s i n regar d t o 
training scheme s an d secondmen t ar rangements , especiall y fo r administrativ e 
personnel i n th e area s o f companie s registratio n an d securitie s regulation . On e 
problem her e i s tha t i n s o man y countrie s th e civi l servic e promotio n s t ruc tur e 
operates i n suc h a  wa y a s t o preven t ke y personne l fro m acquirin g th e specialis t 
knowledge an d expert is e whic h thes e technica l subject s deman d -  I  woul d mysel f 
a rgue tha t on e coul d concentrat e a  whol e workin g lifetim e i n thi s are a o f la w an d 
practice, an d stil l b e learnin g somethin g ne w a t th e en d o f i t . Ye t ther e ar e to o 
few jurisdiction s i n whic h administrator s hav e a  rea l chanc e o f becomin g trul y 
expert i n compan y o r securitie s law . I n th e U . K . , , fo r instance , th e Departmen t o f 
Trade i s concerne d wit h matter s a s disparat e a s marin e salvag e an d consume r 
protection, a s wel l a s wit h companies ; an d a n officia l wh o ha s th e qualitie s likel y t o 
take hi m t o th e to p o f th e administrativ e hierarch y wil l b e move d abou t fro m on e 
section t o anothe r s o tha t hi s opportunitie s t o grappl e wit h th e complexitie s o f 
company la w occu r onl y a t in tervals . Again , i n smalle r jurisdictions , th e offic e o f 
the regis t ra r o f companie s i s commonl y combine d wit h tha t o f patent s an d t rade -
marks, b i r th s , marriage s an d dea ths , an d s o on . Personne l wh o ar e well-qualifie d 
in al l thes e area s wil l b e har d t o fin d -  an d t o keep . A  promisin g youn g traine e 
who ha s begu n t o maste r onl y som e o f thes e field s ma y b e tempte d awa y b y th e 
lure o f privat e practic e o r th e s ta tu s o f a  mino r judicia l appointment ; an d a 
valuable investmen t i s lost . I t i s vital , however , t o t r y t o avoi d this : t o se e t o i t 
that administrator s ar e recrui ted , t ra ined , an d retained , withi n th e specialism s o f 
company an d securitie s la w an d that , b y secondmen t an d otherwise , the y ar e kep t 
abreast o f developments ; fo r a  syste m whic h i s inefficientl y ru n to o easil y become s 
fair gam e fo r racke teers . 

15. Anothe r possibilit y (whic h I  kno w i s bein g activel y explore d i n man y field s 
already) i s fo r th e administrativ e an d registratio n service s an d facilitie s o f severa l 
countries t o b e pooled , o r central ised , wher e ther e ar e relate d jurisdiction s i n 
fairly clos e geographica l proximit y -  e . g . i n th e Caribbean , o r i n par t s o f th e 
South Pacific . Wit h th e ai d o f moder n technology , whic h enable s informatio n t o b e 
retrieved a t man y outlet s whils t bein g centrall y s tored , ther e i s n o doub t 
considerable potentia l he re . A s a  resul t , expert is e coul d b e concentrate d rathe r 
than sca t te red . Ideally , an y suc h mov e shoul d b e linke d wit h a  commo n o r 
harmonised legislativ e programme . 

16. Anothe r question , an d a  majo r one , whic h ma y b e aske d i s whethe r ther e ar e 
not way s i n whic h th e la w itself , bot h substant iv e an d procedural , migh t wit h 
advantage b e mad e t o wor k be t te r , s o tha t an y proceeding s agains t commercia l an d 
corporate fraudster s shoul d hav e th e bes t possibl e chance s o f success . Mos t o f th e 
forms o f wrongdoin g whic h w e ar e discussing , suc h a s expropriation , conspirac y 
and fraud , involv e well-establishe d head s o f civi l liabilit y whos e definition s ar e 
straightforward enoug h an d whic h hav e bee n wel l teste d ove r th e years . Bu t wha t 
very ofte n i s notoriousl y difficul t i s th e matte r o f proo f -  th e mor e s o i f th e cour t 
insists o n a  s tandar d comparabl e wit h tha t require d i n a  crimina l charge , whic h 
there appear s t o b e a  growin g tendenc y fo r court s t o d o eve n a t time s whe n th e 
parallel i s no t appropr ia te . Th e burde n an d expens e o f pursuin g claim s (whic h ar e 
bound i n man y case s t o involv e ver y comple x issue s an d muc h financia l an d 
documentary evidence ) ma y b e quit e a s dauntin g a s tha t facin g a  crimina l 
prosecutor; bu t th e privat e litigan t ha s no t th e resource s o f th e Stat e behin d him , 
and s o i t i s no t surpris in g tha t victim s o f commercia l crim e ver y ofte n conside r i t 
worth whil e t o "thro w goo d mone y afte r bad" . I n jurisdiction s wher e i t i s norma l t o 
have jur y tria l i n civi l frau d claims , virtuall y al l th e problem s o f th e crimina l 
prosecution ar e duplicated . I f th e swindl e ha s a n internationa l dimensio n o r i f th e 
defendant ha s absconded , th e problem s o f detectio n an d o f adducin g evidenc e ar e 
all th e mor e formidable , a s ar e thos e o f servic e o f th e proceeding s an d enforcemen t 

224 



of th e judgment . Th e civi l litigan t doe s no t hav e th e benefi t o f th e service s o f 
international agencie s an d agreement s suc h a s ICPO-Interpol , o r o f extraditio n 
t rea t ies . But , assumin g tha t h e i s prepare d t o fac e thes e difficultie s and , indeed , 
that h e i s abl e t o overcom e them , i t doe s see m tha t th e la w an d th e judge s shoul d 
be astut e t o se e tha t unnecessar y hurdle s ar e no t place d i n th e wa y o f a  litigan t 
who ha s a  goo d case . Th e court s have , fo r instance , show n a  marke d reluctanc e 
over th e year s t o revie w commercia l decision s mad e b y me n o f business , an d t o 
allow thei r jurisdictio n t o b e invoke d t o resolv e interna l irregulari t ie s i n corporat e 
procedures . Thes e self-denyin g at t i tude s a r e , i n thei r prope r context , 
understandable and , indeed , praiseworthy . Bu t i n m y vie w th e la w mus t no t b e 
such a s t o allo w allegation s o f frau d t o g o unprobed , an d allegation s o f substantiv e 
wrongdoing t o b e defeated , b y rule s whic h ar e merel y procedura l i n essence . I f th e 
object o f th e proceeding s i s t o see k redres s fo r misappropriatio n o r fraud , i t i s 
surely th e c o u r t ' s functio n an d it s dut y t o loo k int o th e matter ; an d i f th e court s 
allow thei r self-mad e rule s o f procedur e t o stan d i n th e way , a  legislativ e solutio n 
should b e imposed . I n thi s connection , th e at t i tud e o f th e U.K . Cour t o f Appea l i n 
the recen t cas e o f Prudentia l Assuranc e Co . Ltd . v  Newma n Industr ie s Ltd . (No.2 ) 
(1982) 2  W.L.R . 3 1 i s muc h t o b e r eg re t t ed . Here , a  leadin g institutiona l 
shareholder sough t t o brin g t o accoun t tw o corporat e officer s o n a  larg e numbe r o f 
charges o f allege d fraud , fo r whic h ther e mus t surel y hav e appeare d t o b e a  prim e 
facie case , fo r th e tria l judg e did , afte r a  lon g hear ing , uphol d th e plaintiff ' s 
case . (I t i s no t relevan t t o th e presen t poin t tha t th e greate r par t o f hi s finding s 
were reverse d o n appeal. ) Th e Cour t o f Appea l invoke d th e ancien t rul e i n Fos s v 
Harbottle (1843 ) 2  Har e 461 , an d declare d tha t i t woul d hav e bee n bette r al l roun d 
if th e cas e ha d no t bee n heard , i n vie w o f th e apparen t oppositio n o f thos e wh o 
controlled th e company . Thi s at t i tud e o f judicia l non-interferenc e wa s justifie d i n 
these words : 

"We wer e invite d t o giv e judicia l approva l t o th e 
public spiri t o f th e plaintiff s who , i t wa s said , 
are pioneerin g a  metho d o f controllin g companie s 
in th e publi c interes t withou t involvin g regulatio n 
by a  s tatutor y body . I n ou r vie w th e voluntar y 
regulation o f companie s i s a  matte r fo r th e City . 
The compulsor y regulatio n o f th e companie s i s a 
matter fo r Parliament. " 

The implicatio n whic h i t appear s w e ar e mean t t o dra w -  tha t th e regulatio n o f 
corporate frau d i s no t a  matte r fo r th e court s -  mus t surel y b e wrong . W e ma y 
contrast th e positio n i n th e Unite d Sta tes , wher e th e therapeuti c effec t o f givin g 
minority shareholder s read y acces s t o th e court s i s widel y recognised . A s Dr . 
Rider ha s observed , writin g i n a n academi c contex t an d citin g th e authorit y o f a 
distinguished Malaysia n judge : "I t woul d b e misguide d t o conside r tha t judicia l non -
interference wil l i n al l case s b e i n th e bes t interest , o f th e compan y a s a  whole , o r 
of th e community " (se e [1978 ] Cambridg e La w Journa l 270 , 271) . A  mor e 
encouraging s ign , however , ha s bee n th e emergenc e o f th e "Wallersteine r order " 
(see [1975 ] 1  Q.B . 373) , b y whic h a  minorit y shareholde r whos e clai m i s adjudge d 
ex part e t o b e meritoriou s ma y b e awarde d a n indemnit y agains t cost s ou t o f 
corporate funds . An d ver y recentl y a n Englis h Cour t o f Appea l ha s uphel d th e us e 
of sectio n 7 5 o f th e Companie s Ac t 198 0 (se e para . 2 0 below ) t o orde r a n actio n t o 
be brough t fo r th e recover y o f misappropriate d asse t s , a t th e instanc e o f a 
shareholder: se e R e Cyplo n Developmen t Ltd . 3  Marc h 1982 . 

17. I t i s doubtful , however , whethe r th e cour t s , lef t t o themselves , ar e likel y 
ever t o d o sufficien t t o mak e th e shareholder-sui t o r "derivative " actio n a  reall y 
effective facto r i n th e overal l wa r agains t frau d an d crime . Th e ver y reactio n o f 
the Englis h cour t i n th e Prudentia l cas e (para . 16 ) i s reminde r enoug h o f this ; an d 
that cas e i s boun d t o hav e repercussion s fo r year s t o com e whic h wil l dete r othe r 
plaintiffs wh o migh t hav e attempte d t o tak e simila r action . Th e considere d vie w o f 
virtually al l recen t report s o n th e refor m o f compan y la w i s tha t procedura l 
res t ra ints suc h a s tha t impose d b y Fos s v  Harbottle , mainl y res t ra int s o f th e 
courts ' ow n creation , mus t b e legislate d awa y o r a t leas t radicall y simplified . I f 
shareholders ' acces s t o th e court s canno t b e mad e a  matte r o f righ t (a s i s mor e o r 
less universall y th e cas e i n th e U . S . ) , the n refor m o n th e line s introduce d i n man y 
Canadian jurisdiction s (an d mor e recentl y unde r consideratio n i n Sout h Australia : 
see [1981 ] 7  Commonwealt h La w Bulleti n 138 ) i s surel y th e nex t bes t th ing . Thes e 
provisions, whic h typicall y allo w a  membe r standin g t o su e wit h th e leav e o f th e 
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Court e x par te , d o no t g o s o fa r a s thos e wit h America n experienc e woul d 
recommend, bu t coul d b e regarde d a s a  "firs t step " i n th e righ t direction . 

18. Othe r civi l remedie s whic h ma y hel p t o eradicat e o r uncove r corporat e abus e 
include order s fo r th e compulsor y windin g u p o f companies . Suit s fo r thi s purpos e 
may b e insti tute d o n th e initiativ e o f members , creditor s and , i n mos t jurisdictions , 
some agenc y o f governmen t ( e . g . i n th e U.K . th e Departmen t o f T r a d e ) . Th e 
notorious IO S organisatio n wa s dismembere d i n a  numbe r o f Commonwealt h 
jurisdictions b y thi s procedure : bot h becaus e o f th e evidenc e o f systemati c asset -
stripping an d th e "stat e o f complet e an d irrevocabl e disarra y an d impotency " int o 
which th e affair s o f th e grou p ha d fallen , i t wa s rule d "jus t an d equitable " t o mak e 
compulsory winding-u p order s (see , e . g . R e I . O . S . Ltd . (1973 ) 7  N .B .R . (2d ) 
311; R e Investmen t Propertie s Internationa l Ltd . (1974 ) 4 3 D.L.R . (3d ) 684) . 
Again, however , a s wit h th e corporat e sui t (para . 16 ) an d th e "oppression " remed y 
(para . 20) , th e court s hav e bee n pron e t o erec t unnecessar y procedura l barr ier s o f 
their ow n devisin g whic h deba r o r discourag e thos e wh o migh t wis h t o see k thi s 
remedy. Fo r instance , i t i s a  rul e o f ancien t standin g (thoug h mor e tha n onc e 
reaffirmed i n moder n times ) tha t a  shareholde r ha s n o standin g t o presen t a 
petition t o hav e a  compan y pu t int o liquidatio n wher e tha t compan y i s insolvent . 
This shoul d no t b e th e rul e a t leas t i n case s o f allege d fraud , i n vie w o f th e 
element o f publi c interes t involved . I t i s urge d tha t though t shoul d b e give n t o th e 
question o f abrogatin g thi s rule , a s a  par t o f an y comprehensiv e compan y la w 
reform programme . 

19. I t i s o f cours e t ru e tha t th e discover y o f fraud s durin g a  liquidatio n ma y no t 
be o f grea t us e t o anyone , an d tha t th e chance s o f recoverin g misappropriate d 
funds ma y b e remote . However , eve n privat e liquidator s hav e a  dut y t o repor t 
suspected fraud s t o th e Directo r o f Publi c Prosecution s (o r th e equivalen t 
au thor i ty) , s o tha t i n th e wide r contex t o f puttin g dow n commercia l crim e thi s 
procedure ma y hav e beneficia l resu l t s , throug h liaiso n betwee n th e civi l an d 
criminal arm s o f la w enforcement . Prosecution s fo r "fraudulen t trading " ma y follo w 
(a fortiori , fo r "reckless " o r "wrongful " t rad ing , i f th e la w ha s bee n reforme d t o 
create thi s wide r jurisdiction , a s i n som e progressiv e S ta tes ) . Mone y may  als o b e 
recovered unde r th e headin g o f "fraudulen t preference " (o r th e broade r categor y o f 
"undue preference" , a s i n Australia n jur isdict ions) . A s th e passage s i n bracket s i n 
the preceedin g sentence s indicate , however , ther e i s i n th e mor e traditiona l code s 
of compan y an d insolvenc y la w a  burde n o f proo f whic h i s widel y criticise d a s bein g 
too high ; an d reform s alon g th e line s suggeste d shoul d b e mor e generall y 
introduced i n orde r t o s t rengthe n th e remedie s agains t hones t an d delinquen t 
commercial opera tors . Ther e i s a  stron g case , too , fo r removin g th e lin k betwee n 
fraudulent tradin g an d liquidation , no t onl y fo r crimina l purpose s (se e Companie s 
Act 198 1 ( U . K . ) , s.96 ) bu t als o t o exten d th e correspondin g civi l liabilit y 
(Companies Ac t 194 8 ( U . K . ) , s .332(1) . Th e jurisdictio n o f th e court s t o orde r tha t 
persons wh o hav e bee n concerne d i n th e managemen t o f insolven t companie s shoul d 
be disqualifie d fro m actin g a s director s o f companie s ough t t o b e fa r mor e 
frequently invoked , a s wel l a s bein g mor e liberall y define d i n legislativ e terms . Al l 
too ofte n thos e wh o hav e irresponsibl y o r eve n fraudulentl y allowe d on e corporat e 
organisation t o collaps e i n insolvency , perhap s bringin g rui n t o man y innocen t 
creditors a s a  consequence , ar e allowe d b y vir tu e o f th e principl e o f limite d liabilit y 
to emerg e virtuall y unscathe d an d t o begi n tradin g agai n throug h a  newly -
incorporated company . Th e powe r shoul d exis t t o sto p thi s and , wher e i t doe s 
exist , i t shoul d b e use d wit h greate r vigour . 

20. Earlie r disquie t ove r th e restriction s o f th e Fos s v  Harbottl e rul e (para . 16 , 
above le d t o recommendation s fo r th e introductio n o f a  ne w remed y fo r shareholde r 
"oppression". Suc h a n innovatio n ha s bee n mad e i n ver y man y Companie s Act s i n 
the Commonwealth . I t i s difficul t t o sa y whethe r thi s experimen t ha s bee n a  succes s 
or not , fo r th e answe r t o thi s questio n depend s entirel y o n th e respons e o f th e 
judges , an d thi s ha s varie d fro m countr y t o count ry . W e may , fo r instance , 
contrast th e imaginativ e solutio n devise d b y th e Malaysia n cour t i n th e Kon g Tha i 
Sawmill cas e (1976 ) 1  M.L.J . 5 9 (Fed . Ct . ) wit h th e defeatis t an d negativ e 
approach i n suc h case s a s R e Bellado r Sil k Ltd . [1965 ] 1  Al l E.R . 66 7 i n th e 
United Kingdom . I t i s , regre t tably , almos t certainl y th e cas e tha t th e overal l 
experience o f th e "oppression " remed y i n practic e ha s bee n a  disappointin g one , 
because o f th e pronenes s o f th e judiciar y t o constru e thes e section s restrictivel y 
and i t ma y wel l b e tha t th e mor e moder n variant s o f th e legislation , whic h us e th e 
test o f "unfai r prejudice " rathe r tha n "oppression" , will  b e al l to o likel y t o mee t a 
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similar reception . Th e Cyplo n decisio n (para . 16 ) i s , however , a n encouragin g 
indication t o th e cont ra ry . Bu t her e agai n w e se e that , whe n th e legislatur e invite s 
the court s t o involv e themselve s i n th e policin g o f corporat e mismanagement , i t i s 
easier t o lea d th e judicia l hors e t o wate r tha n i t i s t o mak e i t dr ink . Th e lesso n i s 
perhaps tha t i t i s a  mistak e t o assum e tha t court s i n th e common-la w traditio n wil l 
readily undertak e a n inquisitoria l an d interventionis t role . Th e alternativ e i s fo r 
administrative counterpar t s o f thi s kin d o f procedur e t o b e develope d (se e par a 
25); bu t he re , too , th e oppresse d minorit y shareholde r ha s ha d a  discouragin g 
reception i n pract ice . A n intermediat e wa y migh t b e fo r jurisdictio n t o dispens e thi s 
highly discretionar y for m o f justic e t o b e conferre d i n th e cas e o f th e smalle r 
private compan y (wher e "oppression " i s mos t ofte n met ) upo n Distric t o r Countr y 
Courts , o r th e equivalent , wher e adherenc e t o preceden t i s commonl y les s s t r ic t , 
and i n additio n cost s ar e lower . 

21 . Ther e i s anothe r are a wher e recen t development s ar e certai n t o hav e a 
salutary impac t o n th e conduc t o f compan y an d commercia l affairs , althoug h ther e i s 
an arguabl e vie w tha t thes e change s canno t b e welcome d universally . I  a m referrin g 
to th e increasingl y heav y responsibilit y whic h th e la w i s placin g o n person s i n 
professional an d advisor y positions , makin g the m answerabl e fo r wha t ar e primaril y 
the misdeed s o f o thers . Thes e includ e accountants , audi tors , l iquidators , receivers , 
solicitors, va luers , e t c . ; bank s whic h allo w misappropriate d fund s t o pas s throug h 
their hand s withou t du e inquiry ; passiv e an d inactiv e directors ; an d s o on . Ther e 
are variou s factor s a t wor k here . Development s sinc e Hedle y Byrn e v  Helle r [1964 ] 
A .C . 46 5 hav e le d t o th e impositio n o f extensiv e liabilit y i n negligenc e fo r economi c 
loss; companie s legislatio n mor e an d mor e call s fo r valuations , certificate s o f 
solvency, e t c . , a s a  preconditio n t o variou s corporat e activities ; an d (i n th e cas e 
of Canada ) specificall y make s director s collectivel y responsibl e excep t fo r thos e 
individuals wh o expressl y dissociat e themselve s fro m th e ac t o r decisio n i n 
question; i n addition , professiona l s tandard s (especiall y i n auditin g an d accounting ) 
have noticeabl y rise n durin g th e presen t cen tu ry . Ther e ca n b e littl e doub t that , 
as a  resul t , commercia l affair s generall y ar e no w carrie d o n unde r a  fairl y intens e 
pat tern o f vigilanc e fro m thes e "watchdog " f igures , wit h a  genera l enhancemen t o f 
responsibility al l round . M y reservation s abou t thes e t rend s ar e tha t th e complianc e 
costs o f th e ver y man y well-ru n companie s ar e pushe d u p i n th e hop e o f 
restraining a n undiscipline d few ; an d tha t th e victim s o f frau d ar e presente d wit h a 
readily availabl e an d solven t "soft " t a rge t , whil e th e rea l malefactor s ma y wel l 
escape. Eve n i f thes e defendant s hav e i n la w a  remed y ove r agains t th e mai n 
culprits (whic h wil l b y n o mean s b e cer tain , i n th e absenc e o f a n enactmen t suc h 
as th e U.K . Civi l Liabilit y (Contribution ) Ac t 1978 , th e evidentiar y problem s wil l b e 
formidable fo r a  plaintif f wh o seek s contributio n i n respec t o f a  wron g t o whic h h e 
was no t a  primar y par ty . I n orde r t o hel p suc h claims , al l jurisdiction s shoul d ai m 
to have , a t th e ver y least , legislatio n o n th e line s o f th e U.K . Ac t mentione d 
above. I n man y places , th e existin g s tatute s gover n onl y th e cas e o f tortfeasors , 
and thi s ma y b e inadequat e t o mee t mor e comple x form s o f liability . 

22. Ther e ar e development s i n th e genera l fiel d o f procedura l la w whic h ar e t o b e 
welcomed, a s additiona l aid s i n th e figh t agains t commercia l crime . Mentio n may  b e 
made o f th e "Mareva " injunctio n (whic h prevent s th e remova l o f asset s ou t o f th e 
jurisdiction o f th e cour t pendin g th e disposa l o f litigation ) an d th e "Anto n Piller " 
o rder , allowin g entr y upo n premise s an d th e inspectio n o f thei r contents , i n case s 
of infringemen t o f copyrigh t an d othe r form s o f pirac y o f intellectua l proper ty . 
Subject t o th e necessar y safeguards , ther e i s everythin g t o b e sai d fo r th e 
encouragement o f suc h nove l remedies , whic h ma y i n som e case s b e quit e a s 
effective a s th e power s o f th e polic e i n th e correspondin g crimina l situation . 

23. T o tur n no w t o discus s som e possibl e administrativ e controls , w e ma y conside r 
in tur n (a ) variou s form s o f licensing , (b ) system s o f registratio n an d disclosur e 
and (c ) power s o f investigatio n an d inspectio n by , o r unde r th e authorisatio n o f a 
government office r o r department . W e begi n wit h licensing . Som e developin g 
countries hav e busines s licensin g law s i n forc e whic h affec t virtuall y th e whol e 
range o f commercia l activi ty . Whil e thi s give s th e Stat e ver y direc t power s o f 
regulation an d enable s actio n t o b e take n agains t imprope r practice s (whethe r 
known, o r onl y suspected ) almos t a t will , th e administratio n o f suc h a  syste m soo n 
becomes unwieldl y an d expensive , wit h th e growt h o f busines s generally , an d ther e 
is inevitabl y pressur e t o discontinu e i t i f investmen t fro m abroa d i s t o b e at tached . 
It i s als o boun d t o be , o r a t leas t t o see m t o be , arbi t rar y an d a t time s oppressiv e 
in it s operation . Althoug h i n som e countrie s thi s metho d o f contro l ma y appea r t o 
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be a  goo d for m o f protectio n fo r th e peopl e an d th e economy , thi s i s surel y a n 
inward-looking an d paternalisti c view . Mor e restr icte d licensin g system s ma y b e th e 
appropriate for m o f regulatio n fo r suc h activitie s a s bankin g an d mone y lending , 
dealing i n securi t ies , insurance , uni t t rus t s an d s o on . Example s ar e numerou s i n 
all jurisdictions . Th e primar y issu e o f polic y her e i s t o balanc e th e nee d fo r contro l 
against th e cos t o f administration ; bu t ther e i s n o doub t tha t thi s i s amon g th e 
most effectiv e method s o f regulation . Th e gran t o f incorporatio n itsel f ma y i n 
theory ( e . g . i n le t ters-paten t jurisdict ions) , an d i n som e case s eve n i n practice , 
depend o n a  degre e o f executiv e discretion . I n som e countr ies , th e Registra r o f 
Companies ha s quit e extensiv e supervisor y powers . I n m y vie w i t i s difficul t t o 
defend thi s for m o f control , i n vie w o f th e no w accepte d traditio n o f freel y 
available incorporation , an d eve n mor e difficul t t o enforc e i t i n practice , give n th e 
need t o allo w share s t o b e transferabl e withou t restrictio n subsequentl y t o th e 
incorporation. Attentio n i s sometime s draw n t o th e widesprea d us e i n civi l claim s fo r 
damages i n th e US A o f remedie s base d o n th e concep t o f "breac h o f s tatutor y 
duty" , havin g a s thei r legislativ e sourc e th e regulation s o f th e Securitie s an d 
Exchange Commission . Althoug h ther e i s n o doub t tha t i n suc h matter s a s inside r 
dealing a  mos t usefu l jurisdictio n ha s develope d i n tha t count ry , m y ow n vie w i s 
that th e bette r wa y i s fo r civi l remedies , wher e though t necessary , t o b e provide d 
for expressl y b y th e legislatio n i n questio n ra the r tha n fo r the m t o depen d upo n 
the altogethe r unpredictabl e interference s a s t o th e "intention " o f pena l legislatio n 
which th e court s i n common-la w countrie s hav e t o mak e i n thi s context . 

24. Disclosur e i s , o f course , th e keywor d an d th e principl e whic h underline s th e 
whole o f th e philosoph y o f compan y la w an d th e regulatio n o f liste d securi t ies . A s 
well a s ensurin g tha t investor s an d creditor s ar e adequatel y informe d abou t th e 
affairs o f th e companie s wit h whic h the y ar e concerned , th e disclosur e syste m ha s 
the beneficia l effec t o f makin g journalists , marke t analyst s and , i n a  sense , th e 
whole o f th e publi c participat e i n th e supervisor y process . But , vita l thoug h i t i s , 
it i s n o panace a -  especiall y agains t deviou s an d crooke d operators , wh o ca n al l to o 
easily defea t th e syste m b y usin g nominees , givin g inaccurat e o r misleadin g 
information, o r allowin g re tu rn s t o fal l int o a r r e a r . Fo r thes e an d othe r reasons , 
the efficien t an d effectiv e administratio n o f th e registratio n an d disclosur e syste m i s 
vital; an d thi s applie s equall y t o th e officia l an d governmenta l agencie s an d t o self -
regulatory bodies . I t i s al l to o easy , also , fo r legislator s t o assum e tha t disclosur e 
in corporat e affair s i s self-evidentl y a  goo d th ing , an d s o t o requir e mor e an d mor e 
information t o b e file d o r publicised , withou t payin g sufficien t attentio n t o th e 
added burden s thereb y bein g place d upo n commerc e an d upo n governmen t 
administrators . A t best , disclosur e ca n onl y b e see n a s a n ai d i n th e enforcemen t 
of th e la w agains t frau d an d crime ; i t i s a n illusio n t o believ e tha t i t wil l stam p ou t 
such misconduct . 

25. Investigation s int o allegation s o f mismanagemen t an d frau d hav e bee n a  featur e 
of compan y la w sinc e th e earlies t times ; bu t wherea s ther e wa s originall y a  quit e 
widespread us e o f thi s devic e a s a  wa y o f meetin g shareholders ' complaint s an d 
grievances, i n mor e recen t time s ther e ha s bee n a  swin g awa y fro m thi s notio n t o 
the ide a tha t inspection s an d investigation s shoul d b e par t o f th e government ' s 
armoury, an d use d eithe r t o alla y publi c disquie t followin g som e investmen t o r 
trading scandal , o r a s par t o f th e genera l law-enforcemen t process . Valuabl e a s 
these consideration s ma y be , i t doe s see m importan t i n m y vie w tha t shareholders , 
who unde r ou r traditiona l law s (i n contras t wit h thos e o f th e USA ) hav e n o righ t o f 
access t o corporat e records , shoul d hav e som e mean s o f securin g tha t suspecte d 
managerial malpractic e shoul d b e officiall y invest igated . Unfortunately , ther e ar e o n 
record instance s wher e a  shareholde r wit h a  complain t o f fraud , whic h i s eventuall y 
shown t o hav e bee n well-founde d ha s bee n repeatedl y turne d awa y (a s i n th e 
Wallersteiner cas e (1975)) ; an d th e chang e mad e i n th e U.K . b y th e Companie s Ac t 
1981, whic h ha s take n awa y fro m member s th e r igh t t o hav e thei r company' s affair s 
investigated whe n thi s ha s bee n requeste d b y a  specia l resolution , i s muc h t o b e 
deplored. Dr . Rider , i n hi s Pape r t o th e 198 0 La w Minister ' s Meeting , ha s 
discussed th e inspectio n syste m full y an d examine d th e par t whic h i t ca n pla y i n 
the detectio n o f commercia l frau d an d crime , an d I  shal l no t t r y t o cove r thi s 
ground again . I n regar d t o th e civi l la w a n inspectio n can , o f course , hav e a 
valuable rol e i n th e unearthenin g o f evidenc e t o whic h a  plaintif f woul d otherwis e 
not hav e access ; an d judicia l decision s whic h allo w eithe r th e evidenc e give n t o a n 
inspector o r th e finding s embodie d i n hi s repor t t o b e use d a s a t leas t prim a faci e 
evidence i n compulsor y liquidatio n proceeding s o r i n damage s claim s sho w th e 
potential usefulnes s o f th e inspectio n procedur e i n civi l enforcemen t aspect s o f 
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corporate fraud . Bu t th e syste m ha s als o th e defects , adverte d t o b y Dr . Ride r i n 
his paper , o f cost , delay s an d th e r isk s o f injustic e inheren t i n al l arbi t rar y an d 
inquisitorial powers . 

26. Th e self-regulator y bodies , suc h a s Th e Stoc k Exchang e (an d th e Take-ove r 
Panel an d simila r agencies , mos t typica l o f th e Londo n scen e bu t occasionall y 
"exported", wit h mixe d success , t o othe r part s o f th e globe ) als o hav e a n importan t 
part t o pla y i n keepin g commercia l crim e a t bay . Th e purpos e o f thes e agencie s i s , 
of cours e firs t an d foremos t th e maintenanc e o f a  fai r an d effectiv e market ; bu t o f 
course i n suc h function s a s marke t surveillance , th e enforcemen t o f code s o f 
conduct , reportin g requirement s an d th e maintenanc e o f s tandard s o f integrit y an d 
responsibility amon g thei r professiona l members , the y plainl y supplemen t th e la w 
and, indeed , discharg e a  functio n whic h i n th e majorit y o f countr ies , i s lef t t o th e 
law. I n som e respect s th e busines s scen e ca n b e police d mor e effectivel y b y a 
voluntary cod e -  fo r instance , th e emphasi s ca n b e o n th e spiri t ra the r tha n th e 
str ict lette r o f th e rules , an d fact-findin g i s mad e easie r b y th e co-operatio n an d 
goodwill characterist ic s o f self-governin g association s o f professionals . Decision s ar e 
normally take n wit h les s formalit y an d a  goo d dea l mor e speed , an d administratio n 
is les s costly . Nevertheless , organisation s whic h lac k ful l lega l backin g ar e boun d 
to mee t problem s whe n dealin g wit h outs iders , an d especiall y wit h person s base d 
overseas . I t i s no t a s eas y fo r the m t o establis h liaiso n wit h th e polic e an d othe r 
governmental law-enforcemen t agencies , bot h internall y an d o n th e internationa l 
scene; whil e i n thei r relation s wit h individual s an d th e publi c a t larg e the y may  b e 
inhibited b y consideration s o f confidentialit y an d b y thei r vulnerabilit y t o lega l 
action, e . g . i n regar d t o defamation . Som e o f thes e difficultie s ma y b e overcom e b y 
bringing suc h self-regulator y bodie s a s th e stoc k exchange s withi n th e statutor y 
framework -  a s Professo r Gowe r ha s suggeste d i n hi s recen t Discussio n Paper , 
Review o f Investo r Protectio n (HMS O Januar y 1982) ; bu t th e agencie s themselve s 
may resis t suc h a  mov e ou t o f fear s fo r th e los s o f independenc e whic h migh t 
appear t o b e involved . Anothe r solutio n i s fo r suc h a  bod y t o b e give n a d ho c lega l 
author i ty , e . g . b y conferrin g o n i t th e power s o f investigatio n describe d i n para . 
25 -  a  mov e fo r whic h ther e i s alway s a  preceden t withi n th e Commonwealth . 
Another possibilit y i s fo r th e la w t o ste p i n an d tak e th e primar y responsibilit y fo r 
a particula r kin d o f abus e ( e . g . inside r t r ad ing ) , whils t leavin g undisturbe d th e 
greater par t o f th e self-regulator y activities , o r t o authoris e particula r form s o f 
extra-legal sanction s b y conferrin g additiona l power s expressl y fo r thi s purpose . 
For a n exampl e o f th e la t ter , w e ma y loo k a t th e Companie s Ac t 198 1 (U.K. ) Par t 
IV, an d especiall y section s 74-77 , whic h giv e extensiv e power s t o "freeze " th e 
r ights attache d t o equit y share s wher e th e registere d holder s refus e t o giv e 
satisfactory informatio n abou t th e beneficia l ownershi p o f share s hel d b y nominees , 
or abou t th e existenc e o f suspecte d "concer t par t ies" . Ther e i s a  cas e fo r 
reviewing th e law , a t leas t i n al l jurisdiction s wher e share s ar e widel y hel d an d 
extensively t raded , i n orde r t o ensur e tha t possibl e loophole s allowin g frau d an d 
concealment t o flouris h ar e close d b y reform s alon g th e line s discussed . 

27. Th e las t and , i n man y ways , th e mos t intractabl e o f th e problem s i n thi s are a 
is th e questio n o f th e enforcemen t o f civi l remedie s an d sanctions , an d relate d 
issues o f procedur e an d evidence . Thes e matter s pos e difficultie s enoug h whe n 
dealing wit h th e crimina l aspect s o f commercia l frau d an d corporat e abuse ; bu t i n a 
civil context , wher e claim s mus t b e prosecute d withou t th e backin g o f publi c fund s 
and withou t th e ai d o f extraditio n treatie s an d othe r form s o f internationa l co -
operation, the y may  b e insuperable . Fo r thi s reason , th e developmen t o f sanction s 
which directl y affec t th e propert y concerne d (suc h a s th e "freezing " o f r ight s 
attached t o share s (para . 26) ) an d o f procedura l aid s suc h a s th e Marev a 
injunction, thoug h somewha t Draconian , ma y b e th e mos t efficaciou s solution . 

28. I t ma y hel p t o summaris e som e o f th e recommendation s an d suggestion s mad e i n 
this paper . 

( 1 ) . (pa ras . 8-9) . Compan y an d securitie s law s shoul d b e a s up-to-dat e a s 
possible, an d adapte d t o mee t loca l condition s an d th e specia l problem s o f 
particular jurisdictions . Paralle l effort s shoul d b e mad e t o ensur e tha t th e la w 
works effectivel y a t a n administrativ e level . 

(2 ) . (para . 10) . Mone y spen t o n efficien t administratio n an d timel y la w refor m 
may preven t fraud s which , i n term s bot h o f th e damag e the y d o an d o f th e 
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expense o f pursuin g th e wrongdoers , ma y tur n ou t t o b e infinitel y mor e 
cost ly. 

(3 ) . (para . 13) . Consideratio n shoul d b e give n t o collectin g an d poolin g o f 
existing an d ne w informatio n regardin g compan y an d commercia l la w an d la w 
reform an d th e sharin g o f r epor t s , s tudies , survey s e tc . alread y carrie d ou t 
or current l y bein g undertake n b y Membe r countr ies . 

( 4 ) . (para . 14) . Co-operatio n i n suc h matter s a s trainin g schemes , th e 
secondment o f personnel , e t c . shoul d b e encouraged . Th e nee d fo r 
administrators t o develo p specialis t expert is e i n technica l area s o f commercia l 
law shoul d b e acknowledged , an d no t thwarte d b y interna l civi l servic e 
promotion s t ruc tu res , e t c 

( 5 ) . (pa ra . 15) . Smalle r countrie s ma y b e abl e t o concentrat e expertis e b y 
inst i tut ing co-ordinate d o r centralise d registratio n an d administratio n services . 

(6 ) . (pa ras . 16-17) . Unnecessar y evidentiar y an d procedura l hurdle s whic h 
are commonl y impose d b y court s i n civi l case s involvin g corporat e an d 
commercial wrongdoin g shoul d b e eliminated , followin g e . g . th e mode l o f th e 
Canadian legislatio n aime d a t simplifyin g an d improvin g minorit y shareholders ' 
access t o th e court s i n orde r t o redres s corporat e fraud . Th e tendenc y o f 
judges t o mak e rule s fetterin g thei r ow n jurisdictio n (paras . 16-20 ) ma y 
require correctio n b y legislation . 

(7 ) . (para . 19) . Traditiona l definition s o f "fraudulen t t rading" , "fraudulen t 
preference", e t c . , ma y impos e a  burde n o f proo f whic h i s to o high ; an d civi l 
liability i n th e cas e o f fraudulen t tradin g i s unnecessaril y restr icte d t o claim s 
in a  liquidation . Th e sanctio n o f disqualifyin g director s o f insolven t companie s 
from managin g othe r companie s could , wit h advantage , b e mor e frequentl y 
invoked. 

(8 ) . (para . 21) . Legislatio n providin g fo r contributio n claim s betwee n person s 
civilly liabl e should , wher e necessary , b e modernised , s o tha t person s hel d 
indirectly liabl e fo r losse s shoul d hav e remedie s ove r o r agains t thos e 
primarily t o blame . 

( 9 ) . (para . 25) . Th e powe r t o orde r investigation s int o th e affair s o f 
companies, wher e frau d o n th e par t o f i t s controller s o r manager s i s 
suspected, shoul d b e availabl e -  o r mor e readil y availabl e -  t o shareholder s 
with a  seriou s complaint . 

(10) . (para . 27) . Th e proble m o f nomine e shareholding s ma y bes t b e deal t 
with b y direc t sanction s suc h a s "freezing " r ight s attache d t o shares . Wher e 
legislative backin g i s neede d fo r th is , reform s shoul d b e introduced . 

230 


	[LMM(83)17] The Enforcement of Civil Liability in Regard to Commercial Crime and Corporate Abuse



