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TECHNOLOGY AN D EVIDENC E LAW : AUSTRALIA N DEVELOPMENT S 

Memorandum b y 
THE GOVERNMEN T O F AUSTRALI A 

(Prepared b y th e La w Refor m Commissio n o f Australia ) 

Information Technolog y an d Societ y 

New informatio n technology : On e o f today ' s mos t dynami c technologie s i s th e 
new informatio n technology . Thi s generi c expressio n refer s t o th e developmen t o f a 
whole rang e o f electroni c an d mechanica l device s whic h generate , process , stor e 
and communicat e information . The y d o s o i n eve r increasin g quantit ies , a t eve r 
increasing spee d an d consistentl y diminishin g cost . Man y countrie s o f th e world , 
including thos e i n th e Commonwealt h o f Nations , ar e undergoin g th e rapi d 
development o f th e s o calle d fourt h economi c sector , th e "informatio n sector" . Th e 
most obviou s an d pervasiv e aspec t o f th e ne w informatio n technolog y i s th e 
computer. Fo r example , i t ha s bee n estimate d tha t i n Australi a computer s ar e 
already par t o f a n indust r y wit h a n annua l turnove r o f $1,50 0 millio n a  year . Thi s 
sum comprise s a n estimate d $40 0 millio n a  yea r i n import s an d th e salarie s o f som e 
77,000 employees , no w estimate d a s employe d i n th e compute r an d associate d 
industr ies i n Australia . Mor e tha n 11,00 0 computer s ar e a t presen t i n us e i n 
Australia, mos t o f the m smal l an d mediu m scal e system s installe d sinc e 1970. 1 Th e 
advent o f microprocessor s promise s th e rapi d proliferatio n o f "hom e computers" . 
Everywhere i n Australia , on e ca n se e th e rapi d advanc e o f computerization : 
processing reservation s a t th e airlin e terminal , offerin g kerb-s id e bankin g 
transaction wit h a n "automate d teller" , takin g car e o f record s i n hospital s an d 
cour t s , offerin g printout s o f s tatute s an d cas e law , processin g correspondenc e an d 
documents i n office s an d handlin g th e cashflo w an d credi t informatio n o f retai l 
s tores , t o nam e bu t a  few. 2 

2. Thes e developments , whic h ar e internationa l i n characte r an d rapi d i n 
development hav e bee n stimulate d b y tw o majo r technologica l advance s durin g th e 
1970s; 

. Th e rapi d extensio n o f miniatur e technolog y b y th e developmen t o f 
integrated circuit s containin g eve r expandin g component s reduce d t o a  tin y 
wafer o f crysta l silico n b y procedure s o f phot o reductio n (th e so-calle d 
"microchip"); an d 

. Th e extensiv e linkag e o f computer s b y telecommunication s permittin g vastl y 
increased storag e o f informatio n an d encouragin g th e exponentia l growt h o f 
transmission o f dat a ove r loca l an d nationa l boundar ies . 3 

3 . Lega l context : Th e las t mentione d development , s o calle d "transnationa l dat a 
flows" (TBDF ) present s perplexin g problem s tha t wil l requir e lega l attentio n a t 
national an d internationa l levels . Alread y i n UNESCO , th e Counci l o f Europe , th e 
Organisation fo r Economi c Co-operatio n an d Developmen t (OECD) , th e Nordi c 
Council an d elsewher e TBD F problem s hav e bee n identified . Som e effort s hav e 
already bee n addresse d t o th e socia l an d lega l issue s tha t resul t . Th e area s o f 
concern include : 

. th e nee d fo r greate r lega l protectio n o f privac y (dat a protectio n an d dat a 
security) ; 

. th e implicatio n fo r acces s t o governmen t informatio n an d th e internationa l on -
line operatio n o f loca l freedo m o f informatio n laws ; 

. th e impac t o f th e ne w technolog y o n vulnerabilit y t o terrorism , accident , 
industrial dislocatio n etc ; 

. th e nee d fo r ne w law s t o dea l wit h compute r crime , includin g crim e havin g 
international components ; 

. th e implication s fo r conflict s o f laws , stat e sovereignt y an d economi c 
protectionism o f th e ne w technology ; 

. th e nee d t o adjus t intellectua l propert y an d othe r aspect s o f busines s la w 
for th e ne w technology ; an d 
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. th e implication s o f th e technolog y fo r th e lega l profession , particularl y i n 
countries wher e tha t professio n i s highl y dependan t o n computer-susceptibl e 
land titl e conveyancing . 

The nee d fo r revie w o f th e law s o f evidence , especiall y i n countrie s followin g th e 
common la w tradition , i s simpl y on e aspec t o f th e nee d fo r a  majo r revie w o f lega l 
systems i n th e Commonwealt h o f Nation s followin g th e rapi d introductio n o f ne w 
information technology . I t i s importan t t o se e th e impac t o f th e technolog y o n th e 
law o f evidenc e i n it s wide r context . Computer s an d automaticall y computer -
generated materia l represen t onl y th e mos t obviou s an d wel l recognise d aspect s o f 
the ne w technology . Othe r relevan t development s include : 

. th e rapi d expansio n an d perfectio n o f photocopiers ; 

. th e developmen t o f microfor m procedures ; 

. th e rapi d expansio n i n th e us e o f soun d an d vide o recorders ; 

. th e inventio n an d widesprea d us e o f th e Breathalyse r an d lik e equipmen t t o 
test intoxicate d dr ivers ; 

. th e developmen t o f device s fo r measurin g th e spee d o f vehicle s e . g . radar ; 
and 

. th e significan t advance s i n surveillanc e equipment , optica l an d audio . 

4 . Th e tria l system : Th e traditio n o f th e commo n la w tria l syste m i s wel l known . 
It i s a  traditio n o f th e continuou s ora l t r ial , b y whic h relevan t evidenc e i s offere d 
by witnesse s wh o com e befor e a  cour t o r tribuna l an d whos e testimon y ma y b e 
challenged b y testin g cross-examinatio n an d answere d b y conflictin g evidence . Thi s 
trial syste m ha s man y merits . The y includ e especially : 

. th e opennes s o f curia l determinatio n o f dispute s base d upo n material , ora l 
and writ ten , whic h i s openl y presented , typicall y i n a  publi c trial ; 

. th e opportunit y i s afforde d t o th e opposin g partie s t o confron t o r challeng e 
and tes t evidenc e whic h i s offere d agains t them ; an d 

. th e procedur e offer s t o th e genera l communit y th e opportunity , i f i t choose s 
to d o so , t o se e th e publi c resolutio n o f d isputes , accordin g t o law , upo n 
material openl y disclose d befor e th e cour t o r tr ibunal ; 

. it s adversar y s t ruc tur e enable s th e partie s t o maintai n a  hig h degre e o f 
control ove r th e presentatio n o f thei r cases . 

5. Evidentiar y obstacles : Th e adven t o f ne w informatio n technolog y present s a 
number o f problem s t o th e commo n la w rule s o f evidence . Amongs t th e rule s o f 
evidence la w whic h ar e mos t likel y t o stan d i n th e wa y o f evidenc e bein g admitte d 
where moder n technolog y ha s bee n adopte d ar e th e followin g thre e rules : 

(i) Th e hearsa y rule : whic h prevent s evidenc e bein g give n b y a  witnes s o f 
the ou t o f cour t statement s o f anothe r person . A  wel l know n exampl e o f 
the hearsa y rul e operatin g t o rende r inadmissibl e i n a  crimina l tria l vita l 
and apparentl y reliabl e busines s record s wa s Myer s v  DPP 5; 

(ii) Th e "bes t evidence " rule : whic h prevent s th e tenderin g o f a  cop y 
document e . g . photocopie s o r microfilm , unles s th e origina l ha s bee n 
dest royed, los t o r unles s it s absenc e ca n b e accounte d for ; an d 

(iii) Rule s o n evidenc e produce d b y a  machine : Befor e evidenc e ca n b e 
received, i t mus t b e establishe d tha t th e equipmen t wa s reliabl e an d 
accurate a t th e tim e tha t th e evidenc e wa s produced . Onl y i n relatio n t o 
equipment wel l know n t o wor k accuratel y wil l a  cour t presum e accurat e 
operation. 

The adven t o f th e ne w informatio n technolog y render s th e continuanc e o f som e o f 
these rules , develope d i n earlie r times , unreasonabl e an d indee d impossible . 
Clearly, i t woul d b e intolerable , a s societ y rapidl y adopt s computers , photocopiers , 
word processor s an d othe r technologies , t o requir e i n al l case s tha t ever y perso n 
who contribute d t o a  muc h use d an d thoroughl y relie d upo n compute r recor d o r 
other device , shoul d b e availabl e t o prov e orall y hi s individua l contribution . 
Equally i t woul d b e unacceptabl e t o requir e proo f i n ever y cas e o f th e operatio n o f 
the equipment . Particularl y woul d thi s b e unreasonabl e i n th e even t o f compute r 
material originatin g o r generate d i n a  foreig n jurisdiction , transmitted , possibl y 
across th e worl d b y TBDF . Th e commo n la w rule s wer e ofte n unreasonabl e i n th e 
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case o f reliabl e busines s an d governmen t record s befor e computerization . The y 
become eve n mor e unreasonabl e whe n computerizatio n i s employed . Ye t mistakes , 
accidental o r deliberate , d o occur . I t i s no t appropriat e t o accept , withou t an y 
precaution o r reservatio n th e printou t o f ever y compute r o r th e produc t o f ever y 
photocopier a s i f th e technolog y itsel f wer e alway s a n indisputabl e guarante e o f 
accuracy: providin g protectio n agains t false , negligen t o r eve n maliciou s an d 
misleading information . A n America n judg e undoubtedl y spok e fo r a  larg e 
constituency whe n h e complaine d i n a  judgmen t tha t a s "on e o f man y wh o ha d 
received computerize d bill s an d let ter s fo r account s lon g sinc e paid" , h e wa s no t 
prepared t o accep t th e produc t o f a  compute r "  a s th e equivalen t o f hol y writ" . A 
compromise mus t b e mad e between : 

. adherenc e t o th e commo n la w rule s o f evidenc e devise d i n th e day s o f th e 
quill pe n wit h thei r insistenc e upo n procedura l fairnes s an d th e productio n 
of th e "bes t evidence" , o n th e on e hand ; an d 

. recognitio n o f th e rapi d penetratio n o f ne w informatio n technolog y i n 
society, i t s enormou s efficiencies , it s t ransborde r characteris t ics , it s 
overwhelming reliability , it s commo n us e b y mankin d an d th e gros s 
inefficiencies an d cost s tha t woul d b e inflicte d if , i n ever y case , stric t 
adherence t o traditiona l rule s o f evidenc e wer e insiste d upon . 

Making thi s compromis e betwee n th e traditiona l law s o f evidenc e an d th e ne w 
technology i s eas y neithe r i n concep t no r execution . Th e tas k i s mad e n o simple r 
by th e urgenc y o f providin g solutio n tha t wil l ensur e tha t court s an d tribunal s ca n 
receive int o evidenc e th e rapidl y expandin g bul k o f computerize d dat a an d othe r 
technological produce d evidence , becaus e suc h materia l i s , effectively , th e onl y 
available informatio n upo n whic h th e issue s fo r tria l ca n b e accuratel y an d justl y 
determined. Th e la w woul d b e brough t int o eve n greate r disrespec t i n th e 
community if , i n th e fac e o f th e rapi d deploymen t o f computers , photocopier s an d 
other devices , i t continue d t o plac e unreasonabl e evidentiar y obstacle s i n th e wa y 
of th e admissio n o f suc h materia l befor e a  lega l decision-maker . 

6. Guidin g principles : I n decidin g wha t solutio n shoul d b e advance d fo r th e 
evidentiary problem s create d b y moder n informatio n technology , consideratio n mus t 
be give n to : 

. th e hurdles , i f any , tha t shoul d b e place d i n th e pat h o f th e part y 
tendering th e evidence , i n orde r t o secur e th e publi c policie s uphel d b y th e 
law o f evidence ; 

. th e safeguard s tha t shoul d b e buil t int o th e tria l syste m t o ensur e a  fai r 
hearing fo r th e part y agains t who m technolog y evidenc e i s offered , and ; 

. th e weigh t t o b e give n i n th e decision-makin g proces s t o an y technologica l 
evidence whic h i s admitted . 

In resolvin g thes e questions , an d i n devisin g legislatio n t o overcom e th e evidentiar y 
problems create d b y moder n technology , a  numbe r o f polic y objective s hav e alread y 
emerged i n Australia . Amongs t th e chie f o f these , th e followin g ca n b e mentioned : 

(i) Ai d t o Fact-finding : Al l relevan t evidenc e shoul d normall y b e admissible , 
unless a  clea r groun d o f polic y justifie s it s exclusion . Barrier s shoul d 
not t o erecte d t o admissibilit y excep t fo r goo d cause . 

(ii) Fairness : Testin g th e Evidence s Th e othe r part y shoul d b e give n a n 
adequate opportunit y t o tes t th e evidence . T o achiev e this , th e part y 
against who m technologica l evidenc e i s le d migh t nee d enhance d right s o f 
discovery e . g . t o examin e a  compute r progra m an d advanc e notic e tha t 
technological evidenc e i s t o b e used . A n alternativ e approac h i s t o 

• impose procedura l restriction s i n th e natur e o f safeguard s whic h mus t b e 
compiled wit h befor e technologica l evidenc e wil l b e admitte d a t all . 

(iii) Cos t Savin g an d Efficiency : T o enabl e government s an d busines s t o adop t 
technological advance s withou t prejudicin g admissibility , an d no t t o 
impose unnecessar y cost s o r impositions , additiona l cost s migh t b e 
considered eithe r a t th e poin t o f us e o f th e equipmen t ( e . g . a 
requirement tha t affidavit s b e made ) eac h tim e a  se t o f microfilm s i s 
made o r i n relatio n t o th e cour t proceeding s themselves . 
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(iv) Flexibility : Cumbersom e procedure s shoul d b e capabl e o f waive r wher e 
there i s n o genuin e d ispute . I t i s als o importan t tha t legislatio n shoul d 
be capabl e o f accommodatin g futur e technica l developments . 

(v) Technologica l Neutrality : Th e legislatio n shoul d no t giv e an y preferenc e 
to on e typ e o f equipmen t ove r anothe r excep t fo r som e goo d reaso n 
relating ,t o it s performance . Fo r example , i t ha s bee n suggeste d tha t 
Austra l ia ' s reproductio n legislatio n doe s no t enabl e th e admissibilit y o f 
microfilm produce d b y lase r an d othe r technique s whic h d o no t produc e 
a photographi c negative . Mos t breadt h analysi s legislatio n i s specifi c t o 
particular breathalyse r equipment . 

(vi) Uniformity : Increasingl y toda y busines s mus t giv e though t t o th e 
admissibility o f thei r record s no t onl y i n th e jurisdictio n i n whic h th e 
records ar e kep t bu t als o anywher e els e the y d o busines s o r migh t b e 
sued . Uniformit y i s a n importan t ste p toward s ensurin g reciproca l 
operation. 

(vii) Othe r purpose s t o b e serve d include : 
. clarit y an d simplicit y o f th e refor m legislation ; an d 
. a  reasonabl e degre e o f certaint y o f it s operation . 

Australian Approaches : Legislatio n an d La w Refor m 

7. ALR C reference : I n Australia , th e Australia n (Federal ) La w Refor m Commissio n 
(ALRC) i s a t presen t i n th e mids t o f a  majo r revie w o f th e la w o f evidenc e 
applicable i n Federa l an d Terr i tor y cour t s . Unti l now , Federa l court s i n Australi a 
have applie d th e law s o f evidenc e o f th e Stat e o r Terr i tor y i n whic h the y happe n t o 
be s i t t ing . 6 Thi s rul e wa s a n improvisatio n appropriat e i n th e earl y day s o f 
Australian Federatio n becaus e o f th e smal l numbe r an d docke t o f th e Federa l 
cour t s . Th e establishment , withi n th e pas t te n yea r s , o f th e Federa l Cour t o f 
Australia an d th e (Federal ) Famil y Cour t o f Australia , a s wel l a s th e growt h o f th e 
business o f th e Terri tor y court s ha s rendere d i t appropriat e t o revie w th e origina l 
approach an d t o conside r whether , a s i n th e Unite d Sta tes , a  Federa l evidenc e la w 
should no w b e developed . Th e law s o f evidence , particularl y s tatutor y law s o f 
evidence, var y significantl y fro m on e Australia n jurisdictio n t o another. 7 

8. Th e term s o f referenc e t o th e ALR C refe r specificall y to : 

the nee d fo r modernisatio n o f th e law s o f evidenc e use d i n Federa l Cour t and ; 
review o f th e law s o f evidenc e . . . wit h a  vie w t o producin g a  wholl y 
comprehensive la w o f evidenc e base d o n concept s appropriat e t o cur ren t 
conditions an d anticipate d requirements. 8 

The ALR C ha s produce d a  widel y distribute d discussio n paper , Refor m o f Evidenc e 
Law.9 I n i t , attentio n i s draw n t o th e impac t o n th e la w o f evidenc e o f technologica l 
change an d t o th e genera l inadequac y o f legislativ e attempt s s o fa r i n Australi a t o 
address thi s issue : 

Attempts hav e bee n mad e throughou t Australi a t o dea l wit h th e problem s 
created b y existin g rule s o f evidenc e fo r th e tenderin g o f compute r produce d 
evidence. Technolog y i n thi s area , however , continue s t o develo p a t a  rapi d 
rate an d th e questio n arise s whethe r cur ren t la w i s adequat e fo r ne w 
information medi a an d wher e th e problem s ar e i n fac t bein g experience d i n 
tendering evidenc e whic h consist s o f materia l store d i n computers , processe d 
by computer s an d produce d b y computers . D o th e law s o f evidenc e nee d 
modification t o facilitat e proo f o f telex , satellit e an d othe r moder n form s o f 
communication? Ar e ther e problem s i n th e us e o f evidenc e produce d b y moder n 
equipment suc h a s satellit e photographs ? D o th e law s o f evidenc e preven t th e 
use o f videotap e evidenc e an d shoul d thi s b e allowed ? I t migh t b e o f grea t 
convenience an d les s expensiv e t o allo w ora l evidenc e t o b e recorde d an d 
given i n thi s way . Th e disparit y betwee n th e community' s us e an d th e law' s 
use o f surve y evidenc e ha s alread y bee n noted . 1 0 

The ALR C i s proceedin g toward s th e productio n o f a  comprehensiv e repor t wit h a 
draft proposa l fo r a  ne w Federa l Evidenc e Act . Th e Commissio n ha s th e assistanc e 
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of a  numbe r o f distinguishe d consul tants , includin g Federa l an d Stat e judges , la w 
teachers , practisin g ba r r i s t e r s , governmen t official s an d a n exper t academi c 
psychologist. Th e projec t i s bein g le d b y Commissione r T .H . Smith , a  Melbourn e 
ba r r i s t e r . I t i s hope d tha t a  draf t repor t wit h a  comprehensiv e Bil l will  b e 
produced i n mid-1983 . Already , th e Commissio n ha s produce d a  serie s o f 1 2 
research paper s dealin g wit h particula r area s o f la w o f evidence . 

9. A  numbe r o f th e presen t Australia n law s o f evidenc e an d propose d change s d o 
address th e impac t o f technolog y o n th e law s o f evidenc e mentione d above . Th e 
Chief relevan t researc h paper s i n thi s connectio n a re : 

R . P . I Compariso n o f Evidenc e Legislatio n 
R .P .3 Hearsa y Evidenc e Proposa l 
R.P .4 Secondar y Evidenc e o f Document s 
R .P .8 Manne r o f Givin g Evidenc e 
R .P .9 Hearsa y La w Refor m -  Approach ? 

10. Stat e refor m inquiries : I n additio n t o workin g closel y wit h it s exper t 
consul tants , th e ALR C i s co-operatin g activel y wit h othe r la w refor m agencie s whic h 
have delivere d o r ar e current l y workin g upo n proposal s fo r refor m o f th e la w o f 
evidence i n Australia . Th e Queenslan d La w Refor m Commissio n complete d a  majo r 
review o f evidenc e la w i n tha t Stat e i n 1975 . Th e Ne w Sout h Wale s La w Refor m 
Commission ha s complete d tw o report s an d man y othe r paper s o n aspect s o f th e la w 
of evidenc e i n tha t Sta te . It s Repor t o n th e admissibilit y o f busines s 
records1 1 becam e th e basi s fo r legislatio n i n Ne w Sout h Wales , Commonwealt h an d 
other Australia n jurisdictions. 1 2 Th e La w Refor m Commissio n o f Wester n Australi a 
has a  referenc e befor e i t relatin g t o copyin g an d micrographi c technology . Th e 
South Australia n La w Committe e i s workin g activel y o n a  genera l projec t fo r th e 
reform o f th e la w o f evidence . Throug h th e Australia n La w Refor m Agencies ' 
Conference an d b y direc t communication s th e la w refor m agencie s ar e co-operatin g 
on evidenc e la w reform . Th e nee d fo r co-operatio n i s illustrate d b y th e disparitie s 
that hav e alread y emerge d i n legislatio n s o fa r passe d concerne d wit h th e 
admissibility o f technologicall y s tored , create d o r transmitte d information . 

11 . Legislation : genera l features : I t i s possibl e t o identif y certai n feature s o f th e 
Australian legislatio n s o fa r enacted . Th e followin g generalisation s can , i t i s 
believed, b e made : 

(i) Technolog y Lag : Th e legislatio n tend s t o la g behin d technologica l 
development. Th e non-applicatio n o f microfil m legislatio n t o lase r 
techniques ha s bee n mentione d above . Anothe r cas e arise s fro m th e us e 
of "on-line " computer s b y ban k customer s suc h a s no w i s becomin g 
common i n Australia . Eve n unde r a  broades t Australia n legislation , 
entr ies mad e b y customer s whe n affectin g transaction s a t "automati c 
tellers" ma y no t qualif y fo r admissibilit y unde r th e Federa l an d Ne w 
South Wale s legislation . Thes e typicall y requir e tha t informatio n b e 
recorded i n th e compute r record s o f a  busines s b y a  "qualifie d person" . 
It i s doubtfu l whethe r a  custome r a t a n automati c telle r ca n b e s o 
descr ibed. Likewis e computer-generate d evidenc e (whic h i s produce d 
without an y imminen t intervention ) i s no t admissibl e unde r an y o f th e 
technological evidenc e legislatio n i n som e Australia n jurisdictions , 
although i t ma y b e admissibl e a t commo n la w provide d th e rule s o f 
evidence produce d b y a  machin e ca n b e sat isf ied. 1 3 

(ii) Admissibilit y an d Reliability : Th e tendenc y i n legislatio n t o dat e ha s bee n 
to impos e ver y stric t condition s upo n th e admissibilit y o f evidence . 
These generall y relat e t o th e reliabilit y an d accurac y o f th e equipmen t 
and o f materia l produce d b y th e equipment . I t ca n b e argue d tha t man y 
of thes e matter s shoul d b e considere d i n decidin g wha t weigh t t o giv e t o 
the evidenc e rathe r tha n controllin g th e admissibilit y o f th e evidence . 

(iii) Cumbersom e Procedura l Requirements : Som e o f th e Australia n legislatio n 
has bee n criticise d fo r imposin g unnecessar y procedura l requirements . 
Examples includ e requirement s tha t runnin g affidavit s b e mad e a s 
photocopies, microfil m an d othe r copie s ar e made . Som e o f thes e 
requirements ma y see m cumbersom e an d eve n impracticable . 
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(iv) Lac k o f Notice : I n legislatio n dealin g wit h computer s an d reproduction , 
no significan t effort s hav e generall y bee n mad e t o requir e notic e t o b e 
given t o th e othe r par t y s o tha t h e ma y b e give n th e opportunit y an d 
assistance whic h woul d b e neede d t o mak e a  prope r chec k o n th e 
reliability o f th e technologica l equipmen t an d it s product . 

(v) Complexit y o f Legislation : Th e Australia n legislatio n varie s fro m 
jurisdiction t o jurisdiction . Muc h o f i t i s quit e complex . I n addition , i n 
relation t o wha t migh t broadl y b e calle d "busines s records" , ther e i s a 
differing amalga m o f law s fro m on e Australia n jurisdictio n t o th e next . 
This amalga m i s mad e u p , i n eac h jurisdiction , fro m treatmen t o f som e o r 
all o f th e following : 

. publi c documents ; 

. busines s an d governmen t records ; 

. photocopie s produce d b y "approve d machines " an d us e o f legislativ e 
sanctions 

. procedure s o n unapprove d photocopiers ; 

. b a n k e r ' s books ; 

. compute r record s 

In som e jurisdictions , fo r example , compute r record s ar e distinguishe d fro m 
other busines s records . 

(vi) Overlap . I n som e case s a  documen t i s admissibl e unde r tw o o r mor e 
pieces o f legislation , an d sometime s th e commo n la w a s well . Fo r exampl e 
legislation o f th e state s an d Terri torie s relatin g t o th e proo f o f 
statements i n document s an d record s includin g busines s record s coul d b e 
used t o tende r th e testimon y whic h th e reproduction s legislatio n i s 
designed t o preserv e (sam e applie s t o compute r r ecords ) . 

(vii) Differen t Commo n La w obstacle s overcome : Admissio n o f technologica l 
evidence migh t b e prevente d b y mor e tha n on e exclusionar y ru le . Som e 
of th e legislatio n overcome s th e hearsa y ru le . Som e ( e . g . legislatio n 
which make s certai n copie s a s admissibl e a s th e original ) overcome s th e 
requirements o f th e rul e regardin g secondar y evidenc e o f documents , 
and an y "bes t evidence " requirements , bu t no t th e hearsa y ru le . Th e 
N.S.W. an d Federa l busines s record s legislation , fo r example , overcom e 
all thes e obstacles . 

Australian Legislatio n 

12. Fiv e classe s I t i s no t possibl e i n a  pape r o f thi s lengt h t o identif y al l o f th e 
Australian legislation , Federa l an d State , b y whic h attempt s hav e bee n mad e t o 
modify th e commo n la w rule s o f evidenc e t o facilitat e th e introductio n o f 
technological evidence . A  fe w example s will , however , demonstrat e th e genera l 
features liste d above : th e lack , s o far , o f a  simpl e principle d an d coheren t attac k 
on th e proble m o f technologica l evidenc e an d th e nee d fo r reform . Thes e 
propositions wil l b e illustrate d b y referenc e t o Australia n legislatio n on : 

. reproduction s b y photocopying , microfil m an d otherwise ; 

. cop y document s legislation ; 

. legislatio n relatin g t o publi c documents ; 

. legislatio n o f busines s records ; an d 

. legislatio n specifi c t o compute r an d compute r generate d records . 

13. "Reproductions " legislatio n Thi s legislatio n i s designe d t o enabl e th e 
admissibility o f photocopies , microfil m o r othe r copie s produce d b y machine s whic h 
might b e regarde d a s accurat e an d reliable , fo r evidentiar y purposes , a s origina l 
documents. Th e principa l proble m raise d b y th e commo n la w rule s o f evidenc e wa s 
the nee d fo r th e perso n wh o mad e th e cop y t o giv e testimon y a s t o th e correctnes s 
of th e cop y o r th e accurac y o f th e machin e whe n i t mad e th e copy . Th e othe r 
problem create d b y th e commo n la w i s th e requiremen t eithe r t o prov e tha t th e 
original ha s bee n destroye d o r canno t b e found , o r t o produc e i t . Th e 
"reproductions" legislatio n compliment s pre-exist in g legislatio n an d commo n la w 
ru les , whic h continu e i n force . I f th e legislatio n ha s no t bee n compile d with , i t 

202 



can stil l b e possibl e t o fal l bac k o n thos e ru les . Th e legislatio n i s no t unifor m 
across Australia . Th e Victoria n legislatio n i s use d fo r comparison . It s conten t ma y 
be summarise d a s follows : 

(i) Officia l Reproductions : A  reproductio n o f a  documen t i n th e custod y o f 
officers suc h a s th e Registe r o f Title s o r th e Commissione r fo r Corporat e 
Affairs may  b e tendere d i f i t bear s a  certificat e tha t i t i s a  reproductio n 
of tha t document . 

(ii) Busines s Documents : A  reproductio n o f a  documen t mad e o r use d i n th e 
course o f a  busines s ca n b e tendere d upo n proo f tha t th e reproductio n 
was mad e i n goo d fait h an d tha t eithe r th e origina l ha s bee n destroye d 
or los t o r tha t i t i s no t reasonabl y practicabl e t o produc e i t . Th e 
negative mus t stil l b e i n existence . Provisio n i s mad e fo r proo f b y 
affidavit whic h mus t describ e th e machin e o r proces s b y whic h th e 
machine cop y o r negativ e wa s mad e an d tha t th e processin g wa s properl y 
carried ou t i n th e ordinar y cours e o f busines s b y th e us e o f apparatu s 
and materia l i n goo d workin g orde r an d condition . 

(iii) Approve d Machines ; Provisio n i s als o mad e fo r machine s t o b e approve d i f 
the Attorney-Genera l i s satisfie d tha t th e machin e automaticall y 
photographs document s passin g throug h i t i n norma l operatin g condition s 
at a  spee d whic h wil l preven t interferenc e b y th e operato r i n th e cours e 
of copyin g a  document . I n th e cas e o f reproduction s mad e b y suc h 
machines, i t doe s no t matte r whethe r th e documen t copie d i s stil l i n 
existence o r not . Proo f i s required , however , tha t th e photographin g 
was properl y carrie d ou t i n th e ordinar y cours e o f busines s b y th e us e 
of apparatu s an d materia l i n goo d workin g orde r an d conditio n an d tha t 
the 'negative ' wa s mad e i n goo d fait h b y mean s o f suc h machin e an d th e 
print reproduce s th e imag e o n th e negativ e an d tha t th e negativ e i s stil l 
in existence . Thi s ca n b e don e b y mean s o f a n affidavit . 

14. Cop y Document s Legislation : Ther e i s als o legislatio n i n th e Australia n Capita l 
Ter r i to ry , Sout h Australia , an d th e Norther n Terr i tor y whic h relate s t o th e 
tendering o f cop y documents . I n thes e jurisdiction s ther e i s n o "reproductions " 
legislation. Cop y document s legislatio n i s als o foun d i n som e othe r State s an d 
Terr i tor ies . 

(i) Australia n Capita l Ter r i to ry : Th e Evidenc e Ordinanc e 1971 , enable s th e 
tendering o f a  machin e cop y o r a  reproductio n o f officia l document s 
certified t o hav e bee n mad e whil e i n th e contro l o r custod y o f publi c 
officers an d whethe r th e origina l documen t i s i n existenc e o r not . Th e 
section relate s t o reproduction s o f document s whic h b y la w mus t b e 
lodged wit h governmen t bodies . Ther e i s als o a  provisio n enablin g 
facsimiles t o b e tendere d upo n proo f t o th e satisfactio n o f th e cour t tha t 
the cop y wa s take n o r mad e fro m a n origina l documen t b y mean s o f a 
machine, tha t i t wa s compare d wit h th e original , an d tha t notic e t o 
produce th e origina l ha s bee n given . 

(ii) Th e Norther n Ter r i to ry : Ther e Ther e i s legislatio n dealin g wit h th e 
photographs o f ol d r ecords . Thi s relate s t o document s hel d b y th e 
Crown o r "prescribe d corporat ions" . 

(iii) Sout h Australia : Reproduction s o f busines s record s an d othe r document s 
may b e admitte d unde r tw o genera l provision s -  s.45 a an d s.45 b o f th e 
Evidence Ac t 1929-197 9 whic h exten d t o "an y reproductio n o f a n origina l 
document (o r busines s record ) b y photographic , photostatic , 
l i thographic, o r othe r lik e process . " Th e reproductio n wil l b e admissibl e 
if i t i s apparentl y genuine . Ther e i s a  discretio n i n th e court , however , 
to exclud e a  reproductio n i f i t i s o f th e opinio n that : 

(a) th e perso n b y who m o r b y whos e directio n i t wa s prepare d ca n an d 
should b e called ; 

(b) th e evidentiar y weigh t o f th e documen t i s sligh t an d outweighe d b y 
the prejudic e tha t migh t b e cause d t o an y o f th e part ies ; o r 

(c) th e admissio n o f th e documen t i s otherwis e contrar y t o th e interes t 
of justice . Direction s ar e als o give n a s to  th e manne r i n whic h th e 
weight t o b e attache d t o th e documen t shoul d b e established . 
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State an d Terr i tor y legislatio n whic h relaxe d th e hearsa y rul e t o enabl e statement s 
in document s an d record s t o b e tendere d contai n provisio n whic h enabl e copie s t o 
be tendered . Ther e ar e tw o approaches : 

(i) Sout h Australia , Ne w Sout h Wale s an d th e Norther n Ter r i to ry . A  cop y 
may b e tendere d i f undu e expens e o r dela y woul d otherwis e b e caused . 
It ha s t o b e certifie d a s a  t ru e cop y i n suc h manne r a s th e cour t ma y 
requ i re . 

(ii) Tasmania , Victoria , Wester n Australia , Queensland , an d th e A . C . T . A 
general discretio n t o admi t copie s i s given , an d th e cour t als o decide s 
on th e appropriat e wa y t o authenticat e th e copy . 

15. Legislatio n Relatin g t o Publi c Documents : Th e legislatio n i n th e variou s 
Australian jurisdiction s t o facilitat e th e admissio n o f 'publi c documents ' i s 
extensive. I t contain s bot h a  genera l provisio n relatin g t o document s o f a  publi c 
nature an d a  numbe r o f specifi c provision s dealin g wit h particula r description s o f 
public regis ter s an d files . Thes e include : 

(a) Register s o f Britis h vessel s an d sh ip ' s art icles ; 
(b) Register s o f newspape r proprie tors ; 
(c) Document s file d i n Corporat e Affair s offices ; 
(d) Register s o f b i r ths , deaths , marriage s an d adoptions ; 
(e) Document s recordin g conviction s i n Australi a an d outsid e Australia ; 
(f) Judgment s an d othe r cour t document s bot h insid e an d outsid e Australia ; 
(g) Crow n Grants , Letter s Patent , lease s an d othe r document s o f t i t le . 

The genera l an d specifi c provision s overlap . I n additio n th e provisio n i n th e 
reproductions legislatio n cove r muc h o f th e sam e groun d insofa r a s i t relate s t o 
secondary evidenc e o f officia l r ecords . Th e provision s var y fro m on e jurisdictio n t o 
another . Man y categorie s o f document s ar e no t deal t wit h i n som e jurisdictions . 

16. Legislatio n o n Busines s Records : A s wa s mentione d above , th e hearsa y rul e i s 
one o f th e mai n obstacle s t o th e admissio n o f technologica l evidence . Fo r example , 
much tha t i s containe d i n busines s an d governmen t recor d consist s o f o r include s 
hearsay statements . I n Australi a considerabl e inroad s hav e bee n mad e b y legislatio n 
into th e rul e agains t hearsay , i n relatio n t o financia l an d genera l busines s record s 
- no w increasingl y an d rapidl y automated . Th e legislatio n generall y distinguishe s 
between civi l an d crimina l proceedings . Generally , th e legislatur e ha s see n fi t t o 
permit suc h second-han d writte n hearsa y t o b e received , subjec t t o specifie d 
safeguards wher e i t i s containe d i n som e for m o f recor d an d wher e th e supplie r o f 
information o r th e make r i s eithe r calle d o r i s unavailable . I n som e instances , i t i s 
enough tha t th e documen t form s par t o f th e record s o f a  busines s an d wa s mad e i n 
the cas e o f tha t bus iness . Discretion s excludin g evidenc e otherwis e admissibl e 
under th e legislatio n ar e include d (wit h th e exceptio n o f th e A . C . T . -  civi l 
proceedings, an d Tasmani a -  busines s r eco rds ) . Ther e i s , however , n o consistenc y 
in th e inclusio n o f o r term s o f suc h discret ions . 

17. Th e broades t civi l provisio n i s arguabl y tha t i n Sout h Australia , whic h allow s 
any apparentl y genuin e documen t purport in g t o contai n statement s o f fac t o f whic h 
the perso n wh o mad e th e statemen t o r a t whos e directio n i t wa s prepare d ha d 
personal knowledge , admissibl e i n evidence . I t shal l no t b e admitte d wher e th e 
court i s o f th e opinio n tha t th e perso n b y who m o r a t whos e directio n th e documen t 
was prepare d shoul d b e calle d o r th e prejudicia l effec t outweigh s th e probativ e 
value, o r i t wil l b e contrar y t o th e interes t o f just ice . I n addition , i n Sout h 
Australia an d elsewhere , ther e ar e provision s (base d o n o r develope d fro m th e 193 8 
English legislation ) whic h enabl e th e tenderin g o f a  documen t mad e b y a  perso n 
with persona l knowledg e o f th e matter s s tated ; an d o f "continuou s records " o r 
records o f " a business " (whic h expressio n generall y include s publi c administration ) 
- whic h contai n statement s mad e b y a  perso n withou t persona l knowledg e o f th e 
matters recorded . Generall y ther e i s a  requiremen t tha t th e make r o f th e documen t 
or th e supplie r o f th e informatio n containe d i n th e documen t b e calle d t o giv e 
evidence unles s unavailable . 

18. Compute r record s an d output : Th e hearsa y rul e ha s bee n modifie d i n mos t 
jurisdictions i n a n attemp t t o cop e wit h th e ne w technolog y o f computers . Tw o 
different approache s hav e bee n take n i n th e legislation : 
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(i) On e ha s bee n t o enac t legislatio n whic h i n term s specificall y deal s wit h 
computers record s an d compute r produce d evidence . 

(ii) Th e othe r approac h ha s bee n t o includ e compute r record s an d compute r 
produced evidenc e withi n th e genera l legislatio n regardin g busines s 
records . 

The forme r approac h ha s bee n take n i n Queensland , Victoria , Sout h Australia , an d 
the A . C . T . Th e provision s diffe r bu t generall y requir e proo f o f threshol d matter s 
relating t o th e reliabilit y o f th e compute r an d it s operations , a s t o whethe r th e 
information wa s recorde d i n th e ordinar y cours e o f busines s an d othe r simila r 
mat ters . I n thi s typ e o f legislation , ther e i s usuall y a  provisio n enablin g th e 
formalities t o b e prove d b y certificate . Ther e i s als o a  discretio n t o exclud e th e 
evidence notwithstandin g complianc e wit h th e condition s o f admissibility . Th e othe r 
approach, followe d i n th e Ne w Sout h Wale s an d Federa l legislation , i s t o trea t th e 
computer record s i n th e sam e wa y a s busines s record s generall y an d simpl y t o 
require proo f o f th e makin g o f th e statement s i n th e recor d i n th e cours e o f o r fo r 
the purpos e o f th e business , tha t th e recor d form s par t o f th e recor d o f th e 
bus iness , an d tha t th e statemen t wa s mad e o r derive d fro m informatio n supplie d b y 
a qualifie d perso n i n th e cours e o f o r fo r th e purpose s o f th e business . I t i s als o 
permissible tha t th e statemen t contai n informatio n derive d fro m on e o r mor e devices . 
As t o th e reliabilit y o f th e compute r an d it s operation s an d lik e matters , thes e ar e 
treated a s matter s goin g t o weigh t an d no t admissibility . Generally , th e legislatio n 
has take n a  fa r mor e cautiou s approac h t o th e admissibilit y o f writte n hearsa y i n 
criminal tha n i n civi l proceedings . 

Law Refor m Proposal s 

19. Background : I n th e researc h paper s publishe d b y th e ALR C dealin g wit h 
Federal evidenc e la w refor m o f th e hearsa y rul e an d o f th e secondar y evidenc e o f 
documents rul e hav e bee n tackle d direct ly . Attentio n ha s bee n pai d t o importan t 
reforms o f th e hearsa y rul e effecte d i n Englan d b y th e Civi l Evidenc e Ac t 1968 . 
Close attentio n ha s als o bee n pai d t o th e Unite d State s Federa l Evidenc e Rule s 197 5 
and t o th e recen t Repor t o f th e Join t Federal/Provincia l Tas k Forc e o n evidenc e 
and th e draf t Unifor m Evidenc e Ac t recentl y publishe d i n Canada . Th e universa l 
attempt t o refor m th e la w o f evidenc e t o accommodat e technologie s evidenc e 
i l lustrates th e genera l significanc e o f thi s proble m fo r mos t countrie s o f th e 
Commonwealth o f Nations . 

20. Secondar y evidence : I n th e researc h pape r o n Secondar y Evidenc e o f 
Documents, th e ALR C suggeste d a  numbe r o f modification s t o th e commo n la w 
requirements . Th e proposal s include : 

(i) Duplicates : Th e accurac y o f moder n reproductio n technique s an d th e 
convenience o f tenderin g copie s produce d b y the m warran t thei r genera l 
recognition. I t wa s suggeste d tha t th e approac h o f th e U .S . Federa l 
Rules, a s modifie d b y th e Ne w Yor k Stat e La w Revisio n Proposa l an d b y 
the Canadia n Tas k Forc e proposal , shoul d b e adopted . Thi s woul d mea n 
that a  duplicat e woul d b e admissibl e i n evidenc e t o prov e th e content s o f 
the origina l document , whethe r th e origina l documen t i s i n existenc e o r 
not, unles s ther e i s a  genuin e questio n raise d a s t o th e authenticit y o f 
the original , th e continuin g effectivenes s o f th e origina l o r th e accurac y 
of th e duplicate . 

(ii) Othe r Secondar y Evidence : I n th e cas e o f othe r secondar y evidence , i t 
has bee n suggeste d tha t th e approac h take n i n th e U .S . Federa l Rule s 
the origina l i s no t require d an d othe r evidenc e o f th e content s o f a 
writ ing, recordin g o r photograp h i s admissibl e i f th e original s hav e bee n 
lost o r destroye d (unles s i n ba d faith) ; o r th e origina l i s no t obtainabl e 
or i s i n th e possessio n o f th e opponent ; an d 

(iii) Reproduction s othe r tha n Writings : T o remov e uncertaint y abou t th e scop e 
of th e commo n law , provisio n i s propose d t o permi t th e tenderin g o f 
secondary evidenc e o f th e content s o f moder n informatio n storin g media . 

21 . Commercia l an d Governmen t Records : I n it s researc h paper s th e ALR C ha s 
indicated tha t th e abov e proposal s wil l ofte n no t b e satisfactor y fo r dealin g wit h 
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secondary evidenc e o f commercia l an d governmen t records , particularl y wher e the y 
are kep t i n photocop y for m o r o n microfilm . I t ha s propose d specia l provision s fo r 
such records . Fo r exampl e i t i s propose d tha t a  distinctio n shoul d b e drawn , a s i n 
the presen t reproduction s legislation , betwee n cop y document s tha t for m par t o f th e 
records o f a  business , (whic h shoul d includ e commercia l organisations , governmen t 
departments an d instrumentalities ) an d thos e tha t d o not . I t i s i n th e busines s 
records are a tha t th e nee d t o refor m th e commo n la w i s mos t clearl y demonstrated . 
Normally ther e i s a  pressur e fo r accurac y an d reliabilit y o f busines s records , 
because th e busines s itsel f relie s upo n th e records . Wher e document s hav e bee n 
reproduced whic h ar e no t kep t a s par t o f th e genera l record s o f a  business , tha t 
p ressure i s likel y t o b e l ess . Th e NS W La w Refor m Commissio n i n it s Repor t 
commented tha t th e fac t tha t th e record s wer e t o b e use d b y th e busines s provide d 
a stron g incentiv e fo r accuracy . Wher e th e reproduction s ar e mad e an d kep t b y 
businesses a s par t o f thei r records , the n ther e i s a  sufficien t guarante e o f 
reliability an d accurac y t o justif y thei r admissibilit y simpl y o n proo f o f th e fac t tha t 
they wer e mad e an d kep t i n th e ordinar y cours e o f bus iness . 

22. Th e ALR C propose d busines s recor d provision s ar e lik e thos e i n Ne w Sout h 
Wales an d th e presen t Federa l la w wit h som e modifications . The y addres s th e 
problems t o bot h th e hearsa y rul e an d secondar y evidenc e o f document s rule . Th e 
ALRC ha s commente d tha t th e legislatio n whic h specificall y and , i n terms , deal s 
with compute r record s reveal s a n anxiet y abou t th e accurac y o f evidenc e produce d 
from computer s an d a  suspicio n o f computers . Th e legislatio n set s ou t condition s o f 
admissibility whic h ar e concerne d wit h th e reliabilit y an d accurac y o f th e equipmen t 
and systems . A  combinatio n o f th e tw o approache s i s t o b e foun d i n th e America n 
approach t o busines s record s whic h t reat s compute r base d evidenc e a s comin g 
within th e busines s record s exception s t o th e hearsa y ru le . Unde r th e approac h 
evidence i s require d that : 

(a) Th e recor d wa s mad e i n th e regula r cours e o f business , a t o r nea r th e 
time o f th e act , conditio n o r even t whic h i t evidences ; 

(b) A  qualifie d witnes s mus t testif y t o th e identif y an d mod e o f preparatio n 
of th e record ; 

(c) Th e source s o f informatio n an d metho d an d tim e o f preparatio n o f th e 
record mus t b e suc h a s t o indicat e it s t rus twor th iness . 

Satisfying thes e requirements , however , ca n involv e a  vas t amoun t o f extremel y 
difficult technica l evidence . 

23. Whil e i t i s t ru e tha t e r r o r s , accidenta l an d deliberate , occu r an d ca n occu r a t 
the ver y stag e o f th e recor d keepin g process , th e fac t i s tha t the y ten d t o b e th e 
exception ra the r tha n th e rule , the y ten d t o occu r a t th e stag e whe n th e 
information i s fe d int o th e system , an d normally , ther e ar e technique s availabl e 
which ca n be , an d a re , employe d a t eac h stag e o f th e recor d keepin g proces s t o 
eliminate e r ro r . Th e approac h take n i n th e Australia n Federa l an d Ne w Sout h Wale s 
business record s legislation , alread y i n force , i s t o leav e th e part y agains t who m 
the evidenc e i s le d t o challeng e th e evidence . Ther e ar e als o provision s enablin g 
the cour t t o orde r productio n o f relate d document s an d furthe r p r in tou ts . Thi s i s 
the onl y practica l approac h t o receivin g thi s sor t o f evidence . T o requir e extensiv e 
proof, o n eac h occasion , o f th e reliabilit y o f th e compute r record s woul d b e t o 
place a  costl y burde n o n th e part y seekin g t o tende r th e evidence , t o giv e th e 
opposing part y a  substantia l tactica l weapon , an d t o ad d reasonabl y an d 
unprofitably t o th e wor k o f th e cou r t s . I n man y case s ther e wil l b e n o bon a fid e 
issue a s t o th e accurac y o f th e record . I t i s mor e efficien t t o leav e th e part y 
against who m th e evidenc e i s le d t o rais e an y querie s an d mak e an y challenge s i t 
may have . 

24. I t i s necessary , however , t o ensur e tha t th e othe r part y i s protected . Tw o o f 
the mor e importan t proposal s fo r th e protectio n o f th e par t y agains t who m th e 
hearsay evidenc e may  b e le d ar e th e modernisatio n an d extensio n o f th e procedure s 
of discover y an d a  notic e an d counter-notic e procedure . 

25. A s t o publi c document s th e tren d i n legislatio n specificall y dealin g wit h thi s 
category o f recor d i s t o enabl e certified , sealed , o r signe d copie s t o b e tendere d i n 
evidence an d t o reliev e th e part y tenderin g th e documen t o f th e necessit y o f 
proving th e authenticit y o f th e certificate , sea l o r signatur e o r th e authorit y o f th e 
person wh o purporte d t o certify , sea l o r sig n th e documents . Th e ALR C ha s 
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proposed tha t thi s approac h shoul d b e take n an d applie d generall y t o a  broa d 
category o f publi c documents . Ther e shoul d b e a  residua l powe r i n th e court , 
however, t o orde r person s involve d i n th e record-keepin g t o b e calle d t o giv e 
evidence. Thi s safeguar d become s necessar y i f a  mor e genera l approac h t o publi c 
documents i s t o b e taken . 

Alternative Approache s 

26. Followin g th e publicatio n o f th e abov e la w refor m proposal s an d th e 
consideration o f som e o f th e submission s receive d upo n the m an d upo n a n earlie r 
general suggestion s fo r refor m o f th e hearsa y ru le , th e ALR C ha s mor e recentl y 
published a  researc h pape r whic h include s proposal s suggestin g muc h mor e radica l 
reforms o f th e hearsa y rul e an d th e secondar y evidenc e rule . Thes e woul d hav e 
clear implication s o r th e admissio n o f compute r evidenc e and , indeed , technologica l 
evidence generally . I n th e researc h pape r Hearsa y Refor m -  Whic h Approach? 14 a n 
attempt i s mad e t o spel l ou t th e thre e possibl e approache s t o hearsa y evidenc e la w 
reform. The y ar e applicabl e i n th e othe r relevan t area s o f th e commo n law : 

(i) Rule s Approach : Th e firs t offer s fairl y detaile d rules , wit h minimu m 
judicial discretion , i n orde r t o maximis e th e certaint y o f th e admissibilit y 
of th e evidence , includin g technologica l evidence , s o lon g a s procedura l 
and othe r pre-condition s an d othe r requirement s ar e met . This , basicall y 
is th e approac h take n b y cur ren t Australia n evidenc e law . I t i s th e 
approach reflecte d i n th e specifi c ALR C reform s propose d above . 

(ii) Judicia l Discretio n Approach : Th e secon d approach , borrowin g fro m a 
residual hearsa y discretio n containe d i n th e Unite d State s Federa l 
Evidence Rules 1 5 , seek s t o subst i tut e fo r th e highl y specifi c hearsa y 
evidence rul e an d exception s a  muc h mor e genera l t es t . Th e "price " fo r 
a radica l simplificatio n o f th e numerou s technica l requirement s t o 
overcome th e hearsa y rul e i s a  considerabl e increas e i n th e judicia l 
discretion t o admi t o r rejec t hearsa y evidenc e accordin g t o th e 
concurrences o f th e particula r evidenc e i n question . Simplificatio n o f th e 
law i s proposed . Bu t thi s i s t o b e achieve d b y a  greatl y enhance d 
discretion. Th e discretio n woul d b e exercise d b y referenc e t o fou r t es t s , 
generally s tated : 

(a) Reliability : Tha t th e evidenc e wa s likel y t o reliable . 

(b) Convenience : Tha t th e evidenc e wa s mor e probativ e o n th e poin t 
for whic h i t wa s offere d tha n an y othe r evidenc e whic h th e 
proponent coul d procur e throug h reasonabl e efforts . 

(c) Jus t ice : That , balancin g th e argument s fo r admissio n an d rejectio n 
of th e evidence , i t woul d b e fai r an d i n th e interest s o f justic e t o 
receive th e evidence . 

(d) Countervailin g Reasons : Tha t ther e ar e n o countervailin g reaso n o f 
law o r publi c polic y tha t require d th e rejectio n o f th e evidence , 
such a s th e rule s tha t requir e o r permi t court s t o rejec t eve n 
reliable an d probativ e evidenc e obtained : unfairl y o r unlawfully ; a s 
a resul t o f threat s o r violence ; o r i n circumstance s tha t woul d mak e 
its admissio n unsafe . 

(iii) Abolis h th e Exclusionar y Rules : Th e thir d proposal , als o se t ou t i n th e 
recent discussio n o f th e hearsa y ru le , suggest s a  stil l mor e radica l 
approach, namel y abolitio n o f th e hearsa y rul e an d substitutio n o f a 
broader powe r i n th e judiciar y t o exclud e relevan t evidenc e b y referenc e 
to suc h consideration s as : 

(a) whethe r th e probativ e valu e o f th e materia l coul d b e s o sligh t tha t 
reception woul d no t b e justifie d b y th e tim e tha t woul d b e wasted ; 

(b) whethe r i t woul d b e procedurall y fai r t o a n opponen t t o admi t th e 
evidence particularl y withou t notice ; 
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(c) whethe r difficultie s wit h th e evidenc e coul d b e adjuste d b y 
reference t o th e weigh t give n t o i t , ra the r tha n b y rejectin g it s 
admission entirely ; 

(d) whethe r differin g rule s shoul d appl y i n th e crimina l tr ial , havin g 
regard t o th e reason s o f publi c polic y tha t limi t hearsa y i n a 
technological an d othe r evidenc e no t strictl y proved , whethe r 
liberty an d reputatio n ar e a t s take . 

The ALR C i s stil l evaluatin g submission s tha t ar e bein g receive d o n thes e researc h 
pape r s . T o dat e the y heavil y favou r th e firs t typ e o f approach . Th e rapi d 
developments i n informatio n technolog y suggest s th e nee d fo r muc h simple r rule s o f 
evidence tha t wil l ensur e tha t th e la w ca n adap t t o changin g technology . Suc h 
technology continue s t o presen t itsel f i n grea t complexit y an d var ie ty . Furthermore , 
it i s ofte n argue d tha t th e la w o f evidenc e ha s becom e undul y complicate d an d i s 
not full y understoo d b y witnesse s an d othe r laymen , includin g scientist s an d 
technologists, who m th e court s als o se rve . O n th e othe r hand , judge s an d lawyers , 
brought u p i n th e tradition s o f ou r tria l syste m an d awar e o f th e publi c policie s 
which th e hearsa y rul e an d othe r law s o f evidenc e se rve , ten d t o resis t radica l 
reforms. The y poin t t o th e nee d fo r predictabilit y i n th e tria l proces s an d 
procedural fairnes s t o th e partie s confronte d b y evidence , includin g technologica l 
evidence, whic h canno t readil y b e teste d i n cour t an d quickl y me t b y contrar y 
evidence i n th e tria l se t t ing . 

Conclusions 

27. Thi s pape r ha s no t purporte d t o presen t a  complet e revie w o f th e subjec t o f 
the impac t o f ne w informatio n technolog y o n th e Australia n la w o f evidence . I t ha s 
not dealt , fo r example , wit h th e rapi d developmen t o f Australia n legislatio n 
designed t o facilitat e th e admissio n o f evidenc e produce d b y breathalyser s an d 
other lik e device s fo r brea th , bloo d an d bod y sampl e analysis . 16 I t ha s no t deal t 
with th e issue s o f th e admissio n o f rada r an d amphomete r evidence , designe d t o 
help polic e an d th e court s i n th e substitutio n o f scientifi c evidenc e fo r 
impressionistic ora l evidence . I t ha s no t deal t wit h a n importan t recen t 
development i n Australia , namel y propose d legislatio n o n th e us e o f soun d 
recordings o f confession s t o police . Th e Crimina l Investigatio n Bil l 198 1 presentl y 
before th e Australia n Parliamen t include s provision s base d o n a n earlie r ALR C 
Report17 fo r th e acceptanc e int o evidenc e o f soun d recording s o f confession s an d 
admissions mad e t o member s o f th e Australia n Federa l Police. 18 

28. However , enoug h ha s bee n sai d t o i l lustrat e th e rapi d penetratio n o f 
Australian societ y b y remarkabl e advance s o f ne w informatio n technology , 
particularly computer s linke d b y telecommunications . I n a  countr y o f Australia' s 
size, thes e development s ar e especiall y beneficial . The y ar e worldwid e 
developments. The y hav e implications , som e o f whic h hav e bee n mentioned , fo r th e 
law beyon d domesti c jurisdiction . 

29. I n Australia , legislativ e change s hav e alread y bee n enacte d i n orde r t o 
address thes e problem s an d t o modif y th e law s o f evidence . However , th e 
illustrations i n thi s pape r indicat e th e disadvantag e o f adjustin g th e law s o f 
evidence t o particula r technologie s an d th e complexit y o f th e la w tha t ca n emerg e a s 
a resul t . 
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