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Introduction 

The Legislativ e Draftin g cours e wa s starte d i n th e Universit y yea r 1979-8 0 a t th e 
instigation o f th e the n Dean  o f th e Facult y o f Law , Universit y o f th e Wes t Indies , Cav e 
Hill Campus , Barbados , (no w Mr . Justic e Telfor d George s o f Zimbabwe) . Th e cours e wa s 
to b e par t o f a  Maste r o f Law s degre e an d ha d bee n som e tim e i n th e planning . I t wa s 
to b e sponsore d b y thre e Caribbea n Commonwealt h countrie s i n co-operatio n wit h th e 
University. The  Universit y woul d suppl y th e instructors , spac e an d othe r requirements , 
the government s woul d provid e financin g an d student s fo r a  three-yea r tria l o r 
experimental period . 

2. Th e government s concerne d wer e naturall y intereste d i n th e natur e o f th e cours e 
to b e sponsore d b y them . The y eac h reserve d fou r place s eac h yea r fo r thei r ow n 
personnel. Whe n a  countr y coul d no t fil l it s quot a i n an y year , i t woul d sponso r a 
student fro m anothe r countr y i n th e Caribbean . 

3. I t ha d bee n intende d tha t Professo r E.A . Driedge r o f Ottaw a b e th e perso n invite d 
to establis h th e legislativ e cours e afte r h e ha d retire d fro m Ottaw a Universit y i n 
1979. Bu t tha t coul d no t b e arrange d an d I  wa s invite d b y th e Dea n t o establis h an d 
teach th e cours e i n drafting . Th e thre e Government s concurre d i n thi s arrangemen t an d 
the Barbado s Governmen t assigne d m e t o th e Universit y fo r tha t purpose . Th e 
assignment, however , wa s a n additiona l functio n t o b e undertake n wit h a s littl e 
interference wit h m y contractua l dutie s a s possible . N o extr a expens e wa s incurre d 
under thi s arrangement . Dr . Driedge r ( a long-tim e persona l frien d an d colleague) , 
helped wit h material s an d explanation s i n tw o week s o f talk s wit h hi m i n Augus t 197 9 i n 
Ottawa. I t wa s o n th e basi s o f wha t wa s know n o f hi s cours e tha t i t wa s begu n i n 
October 197 9 wit h si x student s fro m fiv e State s i n th e region . Th e cours e wa s t o b e o n 
the mode l o f th e Ottaw a Course . 

4. Afte r twenty-si x year s draftin g legislatio n i n Canad a (bot h provinciall y an d 
federally) an d tw o year s i n th e Caribbea n fo r th e Federa l Governmen t o f th e Wes t Indie s 
and Trinidad , I  wa s no t to o confiden t tha t muc h coul d b e learn t fro m a  draftin g course , 
even on e base d o n th e method s develope d b y Professo r Driedger . Thi s i s a  commo n 
opinion o f caree r drafter s an d no t surprising . I t wa s som e consolatio n t o kno w tha t 
even Dr . Driedge r fel t tha t th e bes t on e coul d d o wit h suc h a  cours e wa s t o reduc e b y 
six month s o r s o th e amoun t o f tim e require d t o trai n a  drafte r in-servic e i n a  goo d 
drafting office . 

The Legislativ e Draftin g Cours e 

5. Maste r o f Law s Degree s 

The Legislatio n Draftin g optio n consist s o f th e following : 

(a) Legislativ e Drafting ; 

(b) Publi c La w I , o r suc h othe r subject s a s th e Facult y Boar d prescribes ; 

(c) Publi c La w II , o r suc h othe r subjec t a s th e Facult y Boar d prescribes ; 

In additio n th e studen t mus t submi t a n acceptabl e thesi s t o th e University . 

The Publi c La w course s cove r Constitutiona l la w i n th e Wes t Indie s an d 
Administrative Law . 

6. Diplom a i n Legislativ e Draftin g 

(a) Th e Diplom a may  b e awarde d t o a  candidat e wh o ha s passe d al l th e coursewor k 
and examination s fo r th e LL.M . degre e bu t wh o fail s t o submi t a n acceptabl e 
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thesis withi n th e regulator y time . I f a  candidat e fail s Publi c La w I  o r II , 
but passe s th e Legislativ e Draftin g Course , h e ma y b e awarde d a  diploma . 

(b) A  Diplom a i n Legislativ e Draftin g may be  obtaine d b y a  candidat e wh o pursue s 
only a  cours e o f stud y i n tha t subjec t ove r a  minimu m o f thre e terms , 
without attemptin g th e LL.M . degre e course . 

Qualifications fo r th e Legislativ e Draftin g LL.M . Degre e Cours e 

7. Th e followin g ar e elegibl e fo r admissio n t o th e draftin g course : 

(a) Graduat e o f th e Universit y holdin g a n LL.B . degre e o r o f anothe r Universit y 
holding a  degre e tha t include s suc h la w subject s a s t o satisf y th e Boar d fo r 
Higher Degrees ; 

(b) Graduate s o f th e Universit y o r o f a n approve d Universit y who , havin g 
obtained a  professiona l lega l qualification , ar e admitte d t o practic e i n an y 
part o f th e Commonwealth ; an d 

(c) I n th e cas e o f th e Legislativ e Draftin g option , person s wh o havin g obtaine d 
a professiona l lega l qualification , ar e admitte d t o practic e i n an y par t o f 
the Commonwealt h an d wh o hav e als o bee n certifie d by a  senio r publi c office r 
in th e lega l civi l servic e o f an y Contributin g Territor y a s havin g ha d tw o 
years post-qualificatio n experienc e o f legislativ e drafting . 

Qualifications fo r th e Legislativ e Draftin g Diplom a 

8. Th e admissio n qualification s fo r th e Diplom a ar e simila r t o th e admissio n 
requirements fo r th e LL.M . Legislativ e Draftin g optio n se t ou t above . 

Results o f th e Three-Yea r Perio d o f th e Cours e 

9. I n Januar y 198 3 th e firs t LL.M . degre e o f Legislativ e Draftin g wa s awarded . A 
Diploma ha s als o bee n grante d b y th e University . Severa l trainee s hav e submitte d 
theses an d ar e awaitin g acceptanc e o r rejection . 

10. Number s o f Trainees : 

Including th e presen t year , i n whic h ther e ar e tw o student s i n attendance , on e 
each fro m Jamaic a an d St . Lucia , a  tota l o f 1 8 student s passe d throug h th e course . Al l 
but on e wer e governmen t employees . Tha t on e wa s sponsore d b y CID A i n th e firs t year , 
who woul d hav e otherwis e gon e t o th e Ottaw a course . 

11. State s Represented : 

The followin g eigh t Caribbea n State s hav e sen t students : The  Bahama s (1) ; Barbado s 
(5); Beliz e (1) ; Dominic a (1) ; Guyan a (1) ; Jamaic a (4) ; St . Luci a (1) ; Trinida d an d 
Tobago (4 ) . 

12. I t i s understoo d tha t al l bu t fou r o f th e trainee s continu e t o b e employe d i n 
government service s a s drafters . 

Seven o f th e eightee n trainee s wer e women . Al l trainee s wer e qualifie d t o 
practice locall y bu t a  fe w ha d n o LL.B . degre e o r simila r la w degre e fro m an y University . 

13. I n th e yea r 1981-8 2 thre e facuit y member s monitore d th e legislativ e draftin g 
course fo r varyin g periods . I n tha t yea r th e numbe r o f trainee s sen t b y government s 
fell t o two ; anothe r person , wh o wa s t o b e o n a  scholarshi p fro m th e UND P faile d t o 
qualify fo r th e LL.M . i n tim e an d di d no t com e fo r th e Diplom a course . 

14. I n th e firs t year , 1979-80 , ther e wer e si x trainees ; i n 1980-8 1 ther e wer e eight ; 
two (plu s thre e facult y members ) i n 1981-82 ; an d i n 1982-8 3 ther e ar e tw o trainees . 

Expectations fo r th e Continuatio n o f th e Cours e 

15. The  legislativ e draftin g cours e ha s sinc e it s inceptio n bee n a  year-by-yea r 
matter, becaus e o f th e condition s unde r whic h th e instructo r fo r tha t cours e i s 
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retained. If a  U N contrac t i s no t renewe d i n an y year,  th e instructo r i s los t t o th e 
course; i f th e Barbado s Governmen t re-assign s th e instructo r t o othe r duties , h e i s 
lost t o the  course . 

16. Whil e thi s situatio n ha s provide d econom y o f operation , i t ha s als o create d som e 
uncertainty abou t continuity . 

17. However , th e thre e sponsorin g Government s hav e agree d t o financ e th e cours e fo r a 
further three-yea r period , whic h wil l en d wit h th e Universit y yea r 1984-85 . 

Contents o f th e Legislativ e Draftin g Cours e 

18. Thi s cours e deal s wit h mor e tha n th e "writing " o r compositio n o f legislation , fo r 
"legislative" draftin g involve s mor e tha n composition . Nevertheles s i f on e canno t 
write, on e canno t draft . Similarly , i f on e canno t for m a  legislativ e plan , on e canno t 
draft. I f on e doe s no t full y understan d wher e h e fit s withi n th e legislativ e process , 
he wil l no t hav e th e self-respec t h e need s t o b e a  competen t draftsman . 

19. Th e cours e attempt s t o h e intensiv e an d full y rounded , bu t concentratin g o n 
imparting a s muc h informatio n an d skil l a s possibl e i n th e hop e tha t th e traine e wil l 
be attracte d t o continuin g hi s developmen t and , i f otherwis e suitable , tak e u p th e 
discipline a s a  career . 

(i) Wher e an d fo r whom , Legislativ e Draftin g i s done : Thi s discusse s suc h mat -
ters a s Legislativ e institution s an d th e variou s classe s o f th e institu -
tions. 

(ii) Ho w t o analys e th e legislativ e problem : Thi s proces s i s taugh t throug h indi -
vidual exercise s i n draftin g a s wel l a s b y th e man y statutor y example s i n 
the variou s statut e books . The  cours e face s u p t o th e realit y tha t muc h 
legislation i s "copied" , eithe r poorl y o r well , whil e muc h els e i s "adapted " 
(copying plus  necessar y modification s t o mee t th e c l ient ' s ) . I t i s essen -
tial tha t drafter s understan d ho w t o d o thi s wel l becaus e i n smal l juris -
dictions i t ma y b e th e onl y wa y t o obtai n legislativ e ideas . An d adaptin g 
extends beyon d th e preceden t int o a n analysi s o f it s contents , whil e o n 
other occasion s i t ma y provid e onl y th e spar k t o ignit e a n idea . Bu t th e 
technique i s important . Thi s topi c include s suc h mundan e matter s a s ho w t o 
make th e bes t us e o f th e informatio n source s t o determin e th e legislativ e 
purpose, background , o n th e factua l side . Ho w t o us e one' s ow n o r scant y 
library facilitie s t o "research " wha t la w on e ca n o n a  give n subject . Thi s 
introduces th e nee d t o develo p th e skil l o f knowin g wha t questio n t o as k t o 
find ou t wha t i s required . I t i s recognise d tha t no t infrequentl y a  drafte r 
will hav e t o trai n peopl e t o giv e hi m prope r instruction s o r lear n t o elici t 
them i n othe r ways . 

(iii) Ho w t o pu t th e matte r togethe r i n a  legislativ e plan : Thi s i s th e creativ e 
part o f draftin g an d very , ver y difficul t t o teach . Bu t som e guide s ar e 
developed an d i n a  smal l way , som e exercise s ar e developed . Som e drafter s 
believe thi s skil l ca n b e acquire d onl y b y experienc e an d instinct ; and , 
while ther e i s muc h trut h i n th e belie f a n attemp t mus t b e mad e t o giv e som e 
reliable guid e s o tha t th e skil l ca n b e developed . 

20. I n additio n t o practic e sessions , th e cours e attempt s t o prepar e th e traine e fo r 
the rea l worl d o f draftin g b y describin g th e man y difference s i n draftin g service s an d 
how the y developed . Ther e ar e mostl y lectures , talk s o r spontaneou s explanation s o f 
how thing s ca n happe n i n a  House , committee , ministr y ,  e t c . 

21. A  compariso n o f draftin g service s i s mad e between , e .g . Ne w Zealand , Canada , 
Australia, Barbados , Antigua , e t c . 

22. Th e relationshi p o f th e drafte r t o th e Executive , Parliament , La w Clerk , an d 
other Governmen t agencie s i s examined . 

23. Th e method s tha t ca n b e use d t o sav e th e mos t o f a  drafter' s tim e fo r drafting . 
In thi s regard , availabl e technica l equipmen t i s use d t o introduc e moder n one s suc h a s 
computers, infra-re d copyin g an d stencils . 
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24. Th e legislativ e process , a s i t relate s t o legislatio n i s discussed : Publi c Bills , 
Government Bills , Privat e Member' s Bills , Privat e Bills , Hybri d Bills , e tc . an d th e 
standing order s tha t drafter s shoul d b e awar e of . 

25. Als o th e advantage s an d disadvantage s o f Omnibu s Bills , th e glossin g metho d o f 
amending statute s an d othe r lik e matters . 

26. Som e instructio n o n revisio n methods , consolidation , preparin g tables , 
cross-reference record s an d othe r aid s t o a  draftin g offic e t o kee p u p wit h statut e la w 
are als o brough t in . 

27. A  summar y o f th e legislativ e draftin g subject s i s se t ou t hereunder , bu t i t mus t 
be emphasised , tha t mos t tim e i s take n u p wit h routin e practic e o f puttin g togethe r an d 
taking apar t legislativ e measures . 

28. Th e cours e attempt s t o ge t 20 0 hour s o f instruction , exercise s an d discussion s 
into a  cours e year . A  tes t o r exa m i s als o devised , thoug h thi s i s difficul t a s th e 
subject doe s no t len d itsel f easil y t o "testing " a  skil l tha t i s no t ye t develope d an d 
won't b e develope d withou t considerabl y mor e use . 

29. I n th e instructin g a n effor t i s mad e t o emulat e Driedger' s method s a s muc h a s 
possible. 

Subjects o f Legislativ e Draftin g Cours e 

30. (i ) Legislativ e Institution s an d classe s 
(ii) Draftin g environment s 
(iii) Commo n la w draftin g 
(iv) Compositio n o f Legislation : Th e legislativ e sentence , grammatica l struc -

ture, critica l element s o f th e sentence , Cood e theories , Driedger' s supple -
ments 

(v) Exercise s i n writin g o f comprehendin g legislativ e provision s 
(vi) Preparin g draf t legislation : Policy , analysis , research , synthesis , 

revising, editing , checking , dialogu e wit h ow n work , e t c . 
(vii) Drafter s rol e i n variou s processes , legislative , executiv e an d mechanica l 
(viii) Statutes : Acts , Statut e books , Revision , Code s 
(ix) Managemen t an d operatio n o f Draftin g Offic e 
(x) Interpretatio n o f Statute s -  Drafter' s perspectiv e -  caus e an d effec t 

Conclusions Draw n fro m th e Three-Year s o f th e Cours e 

Effectiveness 

31. Th e effectivenes s o f th e legislativ e draftin g cours e wil l b e fairl y demonstrate d 
only i f a  sufficien t numbe r o f trainee s remai n i n governmen t draftin g service . On e 
should no t anticipat e mor e fro m a  draftin g cours e tha t i t ca n deliver . Al l o f th e 
trainees wil l hav e acquire d som e knowledg e o f th e technique s o f drafting . The y wil l 
also b e abl e t o mak e bette r us e o f th e text s o n draftin g writte n b y Driedger , Dickerso n 
and Thornto n an d others , i f the y learn t nothin g else . 

32. Tha t draftin g i s muc h mor e tha n writin g ma y als o hav e bee n graspe d b y th e 
trainees, a  discover y tha t shoul d b e o f valu e t o the m i n th e future , despit e th e fac t 
that , t o them , ther e ma y hav e bee n a n inordinat e amoun t o f tim e spen t o n writin g 
exercises o n statute s a s wel l a s o n thei r ow n practic e material . 

33. On e othe r thin g becam e apparent : i t i s virtuall y impossibl e t o se t satisfactor y 
tests o r examination s i n legislativ e drafting . Th e exten t o f th e subjectiv e judgement s 
is to o large , an d th e draftin g proces s doe s no t len d itsel f easil y t o testin g i n th e 
usual la w schoo l manner . 

How t o kee p th e cours e i n existenc e 

34. Th e mos t critica l aspec t o f th e UW I cours e a t thi s tim e i s ho w t o obtai n trainee s 
in a  regular , reliabl e manner . Ho w ca n on e determin e th e numbe r o f student s t o prepar e 
for i n advanc e o f th e ne w Universit y year ? Unles s ther e i s a  solutio n t o tha t problem , 
the cours e wil l certainl y com e apart . 
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35. Som e proposal s fo r keepin g th e cours e aliv e ar e give n i n th e followin g paragraphs: -

(a) Scholarship s 

The Ottaw a cours e ha s depende d upo n scholarship s t o kee p a  flo w o f student s yea r 
after year . Bu t Ottaw a wa s fortunat e i n tha t i t coul d accep t foreig n students . 
Scholarships migh t encourag e graduat e la w student s t o pursu e legislativ e draftin g fo r 
an LL.M . befor e tryin g th e certificat e course . 

(b) Integratio n wit h CFT C Course s 

Since th e UW I give s a  Diplom a i n Legislativ e Drafting , a s wel l a s a n LL.M. , i t i s 
possible t o conceiv e a  pla n whereb y th e CFT C coul d supplemen t th e supply  o f trainee s 
for th e Legislativ e Draftin g Cours e instea d o f runnin g it s ow n cours e i n th e Caribbean . 
It i s als o conceivabl e tha t othe r internationa l ai d agencie s migh t becom e involved . 
Initiatives suc h a s tha t show n b y th e UW I an d th e thre e sponsorin g Thir d Worl d 
Countries shoul d b e encouraged . 

So lon g a s th e reserve d place s o n eac h year' s cours e wer e protecte d fo r th e 
sponsoring countries , Commonwealt h trainee s fro m withi n o r outsid e th e Caribbea n woul d 
help i n bot h keepin g no t onl y th e draftin g cours e availabl e bu t als o whateve r teachin g 
skills th e cours e ha d develope d o r migh t develop . 

The number s woul d hav e t o b e controlled . Th e cours e shoul d b e intensiv e an d o f 
about 20 0 clas s hours . Th e optimu m numbe r pe r instructo r appear s t o b e si x i n th e 
present circumstances . Efficienc y fall s of f a s th e numbe r goe s ove r si x trainees . 

(c) Admissio n of  student s fro m othe r commo n la w area s whe n spac e i s availabl e 

The cost s woul d b e hig h fo r th e traine e an d thi s optio n i s probabl y no t 
practicable unles s th e fee s wer e lower . 

(d) Integratin g th e Legislativ e Draftin g Cours e wit h a  Regiona l La w Centr e 
for Legislatio n 

This woul d requir e a  mor e drasti c chang e i n th e presen t structur e o f th e cours e 
and nee d onl y b e considere d i f a  Legislativ e Researc h Centr e wer e se t u p withi n th e La w 
Faculty o n a  Columbi a Universit y model . 

Some Suggestion s fo r Improvemen t i n th e Cours e 

The followin g suggestion s ar e mad e followin g som e reflection s o n thre e year s o f 
instructing th e legislativ e draftin g sid e o f th e LM M Cours e i n Legislativ e Drafting: -

1. Mor e La w Faculties ' member s ough t t o b e abl e t o tak e th e cours e i n depth . Thi s 
could assis t th e disseminatio n o f informatio n abou t legislativ e draftin g withi n th e 
academic communit y an d stri p fro m tha t disciplin e som e o f it s mystiqu e an d muc h 
of th e suspicio n tha t surround s i t eve n now . Ther e i s altogethe r to o littl e know n 
about legislativ e draftin g an d to o man y myth s an d misconceptions . A n abys s exist s 
between la w educator s an d drafter s tha t shoul d b e close d fo r th e goo d o f socia l 
and economi c developmen t i n developin g countries . 

2. A  metho d require s t o b e devise d t o wee d ou t th e traine e wh o i s no t reall y 
interested i n legislativ e drafting , whos e interes t lie s wit h acquirin g a  post-graduat e 
degree, o r wh o i s no t intellectuall y o r temperamentall y suitable . Thi s tes t shoul d 
only b e use d i n th e cas e o f governmen t sponsore d trainee s o n who m muc h tim e an d 
money wil l b e spen t withou t benefi t t o th e government . Purel y academi c 
applicants fal l withi n anothe r category . Th e draftin g instructo r ough t t o hav e mor e 
effective contro l ove r admission s s o tha t classe s ca n b e tentativel y organise d a 
year o r s o i n advance . A s i t i s no w on e neve r know s whethe r ther e wil l b e 
trainees o r no t unti l the y sho w up . 

3. A  specia l effor t shoul d b e mad e b y bot h th e instructo r an d th e La w Facult y t o 
provide a  lega l draftin g course , base d o n th e convention s o f legislativ e drafting , 
for th e practisin g lega l community . A  numbe r o f practisin g lawyer s hav e displaye d 

149 



an interes t i n findin g ou t mor e abou t legislativ e draf t ing . I t woul d hel p remov e th e 
veil o f myster y an d suspicio n tha t ordinaril y surround s th e subjec t withi n th e 
profession. 

A suitabl e instructin g room , togethe r wit h faci l i t ie s fo r mini-computers , printers , 
screens, projectors , f i l m transparenc y maker s an d othe r equipmen t t o b e use d i n 
teaching th e cours e o r i n supportin g i t , wit h a  controlle d environment , ough t t o b e 
made availabl e fo r th e legislativ e draftin g course . I n th e las t thre e years , th e 
instructor's accommodatio n ha s bee n move d thre e t imes , an d hi s instructin g 
equipment ha s t o b e move d twic e fo r eac h class . 

A back-u p instructo r ough t t o b e availabl e t o th e course . To o muc h depend s upo n 
the goo d healt h an d presenc e o f on e instructor . Th e back-u p migh t b e a  membe r 
of th e facult y wh o ha s take n th e cours e o r a  loca l lega l off ice r wh o ha s don e so . 
Learning th e teachin g metho d take s t ime . To o muc h ca n depen d o n on e individua l 
and i f h e i s replace d muc h tim e wi l l b e los t whil e anothe r teache s himsel f ho w t o 
instruct, eve n wit h th e teachin g manual s recentl y publishe d b y bot h Driedge r an d 
Dickerson. 

The draftin g instructo r ough t t o b e draftin g consultan t fo r Facult y member s wh o 
are preparin g legislatio n fo r othe r Caribbea n jurisdictions , a s wel l a s fo r othe r 
governments i n th e region , s o lon g a s tha t consultanc y doe s no t interfer e wit h th e 
instructing funct ion . I t i s importan t t o th e cours e tha t th e valu e o f know-ho w i n 
drafting b e show n mor e ofte n t o thos e wh o nee d t o us e i t ; an d usefu l t o th e 
instructor t o kee p his  hea d an d heel s i n th e rea l worl d o f th e legislativ e process . 
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