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LEGISLATIVE DRAFTSMEN : 
THEIR TRAININ G AN D RETENTIO N 

Memorandum b y th e Commonwealt h Secretaria t 
and paper s b y Mr . G.P . NAZARETH , OBE , QC , 

Law Draftsman , Hon g Kon g an d 
Mr. J .O . EWENS , CMG , CBE , latel y Firs t 

Parliamentary Counsel , Australi a 

The vexe d proble m o f selecting , trainin g an d retainin g competen t lega l draftsme n ha s bee n a 
recurring topi c o n th e Agend a o f La w Minister s an d i s on e which , mor e tha n an y othe r 
single topic , ha s dominate d th e activitie s o f th e Lega l Divisio n sinc e it s inceptio n a s wel l a s 
those o f th e Commonwealt h Fun d fo r Technica l Co-operation . 

2. Sinc e it s course s began , th e CFT C ha s provide d basi c trainin g i n legislativ e draftin g fo r 
over 20 0 la w graduate s fro m Commonwealt h countries . But , despit e suc h a n influ x int o thi s 
most necessar y branc h o f th e profession , th e dimension s o f th e proble m remai n muc h th e 
same. Th e course s continu e t o b e oversubscribe d (indicatin g bot h a  continuin g nee d a s wel l 
as th e confidenc e o f Minister s i n them) , an d reques t fo r experience d la w draftsme n t o serv e 
as fiel d expert s outnumbe r al l othe r request s t o th e CFT C fo r technica l assistanc e i n th e 
legal f ie ld . 

3. T o provid e Minister s wit h th e persona l insight s o f tw o highly-experience d la w 
draftsmen, th e Secretaria t ha s invite d paper s fro m Mr . Gerr y Nazareth , QC,  (presentl y o f 
Hong Kon g bu t wit h experienc e als o i n Keny a an d th e Solomo n Islands ) an d Mr . Joc k Ewen s 
(lately th e Australia n Federa l Government' s Firs t Parliamentar y Counsel) . 

4. I n respec t o f training , bot h paper s highligh t th e desirabilit y o f a  master-apprentic e 
relationship an d poin t t o a n are a i n whic h large r jurisdiction s ma y b e abl e t o exten d 
assistance t o smalle r countrie s b y acceptin g thei r younge r draftsme n t o wor k wit h an d lear n 
at th e elbow s o f thos e experience d i n th e f ie ld . I n thi s regard , th e arrangement s bein g 
concluded i n Australi a fo r thi s t o happe n i n bot h Federa l an d Stat e draftin g office s (i n lie u 
of th e forma l trainin g previousl y offere d a s par t o f tha t country' s foreig n ai d programm e b y 
the Australia n Legislativ e Draftin g Institute ) i s particularl y noteworthy . 

5. Th e paper s als o poin t t o way s i n whic h co-operatio n betwee n th e office s o f la w 
draftsmen migh t b e furthe r improve d i n orde r t o mak e maximu m us e o f thei r services . Th e 
question, too , o f th e statu s o f draftsme n an d th e rational e behin d mor e favoure d treatmen t 
for them , i s als o addressed . 

6. Neithe r autho r lay s clai m t o any  radicall y ne w approac h t o wha t ar e problem s o f lon g 
standing, bu t eac h advance s th e debat e an d make s constructiv e suggestion s fo r th e future . 

ANNEX T O LMM(83) 6 

LEGISLATIVE DRAFTSMEN : 
A CONTINUIN G DEART H 

Prepared b y G.P . NAZARETH , OBE , WC , 
Law Draftsman , Hon g Kong ; 

FORMERLY Senio r Crow n Counse l (Draft ing ) 
Kenya an d Attorne y General , Solomo n Island s 

Introduction 

This pape r examine s th e proble m o f th e continuin g shortag e o f legislativ e draftsme n i n th e 
developing Commonwealth , wit h particula r referenc e t o th e training , recruitmen t an d 
retention o f draftsmen , an d th e sharin g o f availabl e draftin g resources . I t i s no t base d o n 
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any recen t survey , an d i s intende d t o reflec t th e view s o f a  draftsma n closel y involve d i n 
the practica l implication s o f th e proble m fo r man y years . 

Background 

2. A t thei r Meetin g i n Januar y 1973 , Commonwealt h La w Ministers , wh o ha d fo r a 
number o f year s expresse d thei r concer n a t th e deart h o f legislativ e draftsmen , considere d 
ways an d mean s o f alleviatin g th e shortag e i n thi s exper t field . The y agree d tha t -

Arrangements shoul d b e initiate d unde r th e CFT C fo r a n assessmen t o f 
specific need s fo r draftsme n i n eac h countr y an d fo r th e identificatio n o f 
appropriate tutor s wit h a  vie w t o providing , o n a  regiona l basis , trainin g 
facilities i n legislativ e an d othe r lega l training . 

Shortly thereafte r th e Secretary-Genera l sough t informatio n fro m Commonwealt h La w 
Ministers i n respec t o f eac h o f thei r countrie s a s t o th e numbe r o f draftsme n needed , th e 
number o f lega l officer s wh o coul d b e release d fo r trainin g an d th e numbe r o f place s tha t 
might b e availabl e fo r in-servic e trainin g o f officer s fro m othe r countries . 

3. Followin g receip t o f th e informatio n sought , th e Secretary-Genera l appointe d a  numbe r 
of Consultant s t o undertak e appraisa l tour s i n th e variou s region s o f th e Commonwealt h an d 
ascertain, inte r alia , individua l need s o f membe r Governments ; t o advis e o n suitabl e 
locations fo r regiona l trainin g courses ; an d t o mak e recommendation s o n th e siz e o f trainin g 
courses, th e arrrangement s an d facilitie s tha t woul d b e require d an d t o identif y expert s wh o 
might b e availabl e t o provid e training . Finally , an d i n hindsight , perhap s mos t significantly , 
the consultant s wer e asked , i f invite d b y individua l ministers , t o conside r th e condition s o f 
service i n th e countrie s visite d i n relatio n t o th e developmen t o f draftin g services . 

4. Subsequentl y a  Semina r wa s convene d b y th e Secretary-Genera l i n Londo n i n Marc h 
1974 t o enabl e th e Consultant s an d expert s i n th e trainin g o f legislativ e draftsme n t o advis e 
on th e structur e an d conten t o f th e propose d regiona l trainin g course s an d relate d matters . 
The repor t o f th e Semina r (197 4 Semina r Report ) prepare d b y th e Commonwealt h Secretaria t 
and incorporatin g th e individua l report s o f th e Consultants , i s unquestionabl y th e mos t 
valuable documen t o n th e problem . It s conclusion s an d recommendation s remai n a s vali d 
today a s the y wer e i n 1974 . Sinc e the n th e Commonwealt h Secretaria t ha s bee n activ e i n 
promoting th e trainin g o f draftsmen , i n particula r throug h th e CFTC . I t ha s mounte d a 
succession o f regiona l draftin g trainin g course s attende d b y n o les s tha t 18 4 trainee s fro m 
some 3 3 jurisdictions . Nonetheless , th e proble m ha s no t bee n solved , no r eve n significantl y 
diminished. Survey s o n lega l resourc e need s i n th e Pacific , Caribbea n an d Africa n Region s 
commissioned b y th e Commonwealt h Secretaria t i n 197 9 clearl y establishe d this ; indee d i n 
some territorie s th e positio n i s sai d t o b e n o bette r an d ma y actuall y b e mor e acut e tha n i t 
was i n 1974 . 

5. N o usefu l purpos e woul d b e serve d i n thi s pape r b y churnin g ove r groun d tha t ha s 
already bee n thoroughl y covere d i n th e 197 4 Semina r Repor t an d i n th e subsequen t survey s 
mentioned. Bu t i t i s necessar y t o restat e th e followin g observation s an d conclusion s -

(i) Legislativ e draftin g present s specia l demands , significantl y i n exces s o f thos e i n 
other lega l disciplines . Draftsme n hav e therefor e t o b e lawyer s o f abov e averag e abilit y an d 
must i n additio n posses s certai n othe r qualitie s no t al l tha t commonl y found , e .g . a 
constructive imagination , a  meticulou s an d orderl y approach , facilit y i n th e us e o f 
language.1 

(ii) Despit e th e additiona l demand s an d th e mor e abl e o r eve n exceptiona l lawye r 
required, legislativ e draftin g doe s no t offe r commensurat e attraction s an d rewards ; o n th e 
contrary i t i s subjec t t o som e powerfu l disincentives. 2 

(iii) Substantia l incentive s ar e require d i f competen t draftsme n ar e t o b e attracte d an d 
retained. 

6. Thi s i s bot h th e cru x o f th e proble m an d th e ke y t o solvin g i t . Ever y consultan t 
appointed i n pursuanc e o f th e 197 3 Commonwealt h La w Ministers ' Meetin g Communiqu e 
recorded th e necessit y o f incentive s i n on e for m o r another . Th e 197 4 Semina r conclude d 
that "i t wa s essentia l t o recognis e tha t n o trainin g programmes , howeve r effective , coul d i n 
the lon g term , solv e th e basi c problem , whic h wa s ho w t o attrac t 
the righ t kin d o f lawye r t o th e draftin g professio n and , afte r recruitment , ho w t o retai n th e 
services o f competen t draftsmen " (p .9 , 197 4 Semina r Report ; emphasi s supplied) . Tha t 
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conclusion ha s bee n show n t o b e entirel y accurat e b y th e thre e survey s conducte d i n 
1979 i n th e Afr ican , Caribbea n an d Pacifi c regions , an d th e continuin g exten t o f th e 
problem today . 

Training 

In-service trainin g 

7. Trainin g o f draftsme n i s a  protracte d business , regarde d ideall y a s stretchin g t o 
six o r seve n year s an d more . On-the-jo b training , o r in-servic e training , a s i t i s 
also known , i s recognise d a s th e mos t ef fect ive , indee d som e think , th e onl y effectiv e 
form o f training . I t i s th e standar d for m o f trainin g i n th e develope d countries , an d 
is recognise d a s suc h eve n wher e i t i s sough t t o b e accelerate d o r refine d b y trainin g 
courses. O f course , lik e any  othe r for m o f training , th e qualit y o f in-servic e 
training ca n b e variable . No t al l draftsme n hav e th e patienc e o r dispositio n t o b e 
effective mentors . Whe n pressur e o f urgentl y require d legislatio n mounts , trainee s an d 
their trainin g ma y b e neglected . O n th e othe r hand , trainee s progressivel y participat e 
in draftin g unde r pressur e whic h i s a n essentia l par t o f thei r training . Despit e it s 
shortcomings, in-servic e training , i n m y view , remain s th e mos t effectiv e for m o f 
training. 

8. However , i n th e developin g countries , particularl y th e smalle r terr i tor ies , i t ca n 
only b e regarde d a s a  distan t an d meanwhil e l imite d option . Th e urgenc y o f th e proble m 
precludes genera l relianc e o n s o length y a  process . No t onl y ar e draftsme n o f 
sufficient experienc e unavailabl e t o undertak e trainin g bu t resource s ar e sai d t o b e s o 
sparse tha t suitabl e candidate s canno t b e foun d o r mad e availabl e i n adequat e numbers . 

9. Ideally , in-servic e trainin g shoul d b e carrie d ou t locally , i n th e offic e i n whic h 
the candidat e wil l ultimatel y hav e t o work . Thi s wa s recommende d b y th e 197 4 Semina r 
(at p.1 5 o f th e 197 4 Semina r Report ) an d i t offer s majo r advantages . Employin g 
Governments ar e no t totall y denie d th e service s o f th e trainees , wh o produc e 
legislation o f progressivel y increasin g importance . Thei r tutors , too , ar e abl e t o 
continue t o draf t legislation , thoug h o n a  reduce d scal e i f trainin g i s t o b e 
effectively provide d an d accorde d it s du e pr ior i ty . I n additio n t o acquirin g draftin g 
skil ls, th e trainee s wil l i n th e proces s acquir e th e considerabl e bod y o f knowledg e o f 
local constitutional , statutory , administrative , polit ica l an d procedura l matter s wit h 
which a  draftsma n mus t b e familia r t o discharg e his  function s effect ively ; the y wil l 
also develo p th e workin g relationship s withi n th e civi l servic e tha t s o usefull y oi l 
the wheel s o f machiner y tha t ca n b e frustratingl y sluggish . 

10. I f suc h in-servic e trainin g i s no t availabl e th e mos t suitabl e alternativ e woul d 
be in-servic e trainin g i n a  regiona l lega l uni t o r centr e o f th e sor t contemplate d i n 
the 198 0 Surve y Report s 3  an d propose d i n th e Repor t o f th e 198 1 Meetin g o f Pacifi c 
Islands La w O f f i c e r s 4 . A  par t o f suc h trainin g migh t conceivabl y b e undertake n i n 
the trainees ' ow n countr y an d al l o f i t shoul d relat e t o relevan t legislatio n an d 
relevant circumstances . Indee d th e scop e fo r providin g a  measur e o f in-servic e 
training coul d prov e a  majo r bonu s fro m regiona l lega l unit s o r centres . 

11. Ye t anothe r for m o f in-servic e trainin g tha t ha s bee n o f considerabl e benefit , i s 
attachment t o th e draftin g office s o f develope d countries . T o b e ef fect ive , suc h 
training need s a  considerabl e inpu t b y th e staf f o f th e draftin g off ic e an d i t ca n 
cause strain s an d stresse s no t generall y appreciated . I n th e cas e o f novices , 
attachment ha s t o b e fo r a  substantia l perio d t o b e useful , I  woul d sa y fo r a t leas t 
nine month s t o a  yea r a t th e ver y minimum . Draftsme n wit h som e knowledg e an d 
experience merel y seekin g t o sharpe n thei r skill s coul d benefi t fro m attachment s o f 
even a  fe w weeks . I  believ e tha t assistanc e o f thi s sor t coul d b e provide d o n a  muc h 
greater scal e tha n i t is , no t onl y b y th e develope d countries , bu t b y som e o f th e 
developing countrie s wit h adequat e resource s an d faci l i t ies . 

Training Course s 

12. Fo r th e purpose s o f thi s paper , thes e ma y b e sai d t o b e o f tw o sorts : a d ho c CFT C 
regional courses , an d othe r draftin g course s availabl e i n Commonwealt h an d commo n la w 
jurisdictions. 
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CFTC Regiona l Draftin g Course s 

13. Th e genesi s o f thes e i s explaine d i n paragraph s 2 , 3 , an d 4 . i n recommendin g the m 
in th e 197 4 Semina r Report , th e Consultant s clearl y recorde d th e inheren t limitation s 
of suc h course s an d emphasise d th e necessit y t o attrac t an d retai n th e righ t kin d o f 
lawyer (se e paragrap h 6  above) . Likewis e the y dre w attentio n t o th e importanc e o f 
selecting candidate s o f suitabl e abilit y an d exper ience 5 . 

14. Inevitabl y ther e ha s bee n som e criticis m 6  o f th e course s an d som e o f th e smal l 
States o f th e Pacifi c hav e no t bee n overl y enthusiasti c abou t t h e m 7 . Bu t ther e ca n 
be n o questio n tha t th e course s have , i n substance , provide d wha t wa s recommended . 
That th e course s hav e no t ha d a  significan t effec t o n th e proble m (whic h wa s reveale d 
by th e 198 0 surveys , especiall y tha t conducte d b y Professo r Patchet t i n th e Caribbean ) 
is no t becaus e o f an y inheren t weaknes s i n th e course s themselves . O n th e contrary , if , 
as th e Semina r recommended , candidate s o f suitabl e experienc e an d abilit y ha d bee n 
provided, th e course s followe d b y in-servic e training , an d abov e al l th e trainee s 
retained b y suitabl e incentives , th e 18 4 trainees , wh o ove r th e year s hav e participate d 
in thes e courses , shoul d b y no w hav e mad e a  substantia l contributio n t o meetin g th e 
problem. 

15. I t i s understoo d tha t becaus e o f financia l constraint s th e numbe r o f thes e course s 
has bee n reduced . Th e opportunit y thi s present s shoul d b e take n o f tightenin g 
selection procedure s wit h a  vie w t o securin g traineee s wh o a t leas t see m t o hav e th e 
requisite ability , aptitude , an d commitmen t t o a  caree r i n drafting ; an d no t leas t fo r 
whom subsequen t in-servic e trainin g i s assured . 

Other Draftin g Course s 

16. Ther e i s a n increasin g rang e o f draftin g course s becomin g availabl e i n th e 
Commonwealth an d commo n la w jurisdictions , particularl y i n Nort h America , e .g . 
Edinburgh Universit y Legislatio n Course , Ottaw a Legislatio n Trainin g Programme , 
Columbia Universit y Seminar . O f necessit y thes e courses , whic h ar e designe d t o 
provide individua l attention , ca n onl y cate r fo r ver y limite d number s o f 
students. I t woul d b e usefu l if , i n additio n t o al l th e othe r assistanc e 
afforded b y th e Lega l Divisio n o f th e Commonwealt h Secretariat , i t coul d als o 
provide informatio n o n th e course s availabl e an d som e assessmen t o f the m i n th e 
context o f th e specia l need s o f developin g countries . Bu t give n th e exten t o f 
the proble m i t i s difficul t t o conceiv e o f an y o f thes e course s no t bein g o f 
some benefit . Beside s man y o f them , conducte d a s the y ar e b y prestigiou s 
institutions an d organisations , ma y wel l attrac t t o a  caree r i n draftin g abl e 
lawyers wh o migh t otherwis e b e los t t o othe r disciplines . Us e o f thes e course s 
should therefor e b e encouraged . 

Training o f Graduate s 

17. Withi n th e Commonwealth , subjec t t o on e significan t exception , i t seem s t o hav e 
always bee n th e rul e tha t draftsme n shoul d b e qualifie d lawyers . Th e exceptio n 
referred t o i s th e Barbado s LL. M draftin g cours e designe d primaril y fo r graduate s an d 
not professionally-qualifie d lawyers . Professo r Patchet t i n hi s 198 0 Repor t o n Bermud a 
and th e Caribbea n strongl y support d thi s approach , pointin g ou t tha t ther e i s n o obviou s 
reason wh y th e caree r draftsma n shoul d nee d t o complet e th e two-yea r professiona l 
course. H e als o stresse d th e necessit y fo r a n associate d caree r structur e an d 
attractive remuneration . 

18. I  believ e ther e ar e majo r advantages , particularl y i n th e developin g countrie s 
where draftin g instruction s ten d t o b e rudimentary , i n havin g a s draftsme n qualifie d 
lawyers wh o hav e ha d som e professiona l experience . Thi s doe s no t mea n tha t la w 
graduates, thoug h no t professionall y qualified , shoul d no t mak e competen t draftsmen . 
Given th e difficulties , therefore , o f attractin g lawyer s o f suitabl e ability , Professo r 
Patchett 's vie w deserve s stron g support . Besides , no t bein g professionall y qualified , 
such draftsme n woul d no t b e directl y expose d t o th e allurement s o f privat e practic e o r 
appointment t o th e Bench , no t tha t tha t shoul d b e reaso n fo r denyin g the m a n 
appropriate caree r structur e an d attractiv e advancemen t prospects . O n thi s basi s ther e 
would b e n o reaso n wh y la w graduate s o f suitabl e abilit y shoul d no t b e sponsore d fo r 
all availabl e mean s o f draftin g training . Thi s i s obviousl y a  limite d optio n an d woul d 
certainly no t displac e professionally-qualifie d lawyer s a s th e overwhelmin g sourc e o f 
draftsmen; bu t i t coul d prov e usefu l an d merit s seriou s consideration . 

132 



Training -  Genera l Situatio n 

19. I n genera l thoug h ther e must , a s always , b e som e scop e o f improvement , th e 
training situatio n doe s no t see m t o b e unsatisfactor y i n th e circumstance s prevailing . 
If effectiv e incentive s wer e provide d an d attracte d trainee s o f th e necessar y 
experience, abi l i ty , aptitud e an d commitmen t t o a  draftin g career , the y woul d hav e t o 
be matche d b y a  correspondin g effor t t o effec t al l practicabl e improvement s i n 
training. I n regar d t o CFT C draftin g courses , I  believ e som e mino r shif t o f emphasi s 
would b e useful . Specifically , I  thin k th e course s could , wher e tha t wa s no t alread y 
the case , b e mad e mor e intensive , an d hav e mor e emphasi s place d o n practica l draft ing . 
This i s n o reflectio n o n th e abl e an d experience d Director s o f th e course s t o who m al l 
concerned mus t b e indebted . I n addition , th e essentia l follow-u p o f in-servic e 
training shoul d b e assured , i f necessary , a s a  pre-conditio n t o admissio n o f trainee s 
to suc h courses . 

20. In-servic e training , too , need s t o b e accorde d highe r priorit y an d importance . 
All to o ofte n i t assume s secondar y importanc e t o th e draftin g o f urgen t legislation . 
It i s no t unknow n i n m y experience , fo r trainee s t o b e neglecte d o r t o receiv e cursor y 
supervision an d instructio n durin g period s o f pressur e fo r urgen t legislation . I t i s 
not unknow n i n my  experienc e fo r trainee s t o b e neglecte d o r t o receiv e cursor y 
supervision an d instructio n durin g period s o f pressur e fo r urgen t legislation . Officer s 
expected t o prove d in-servic e trainin g shoul d b e afforde d sufficien t tim e t o d o so , 
which mean s a  reduce d workloa d o f draft ing . Ideall y a  particula r draftsma n shoul d b e 
charged wit h th e responsibilit y o f ensurin g tha t eac h traine e i s pu t throug h a 
programme designe d t o mee t hi s particula r requirements . 

Recruitment an d Retentio n o f Draftsme n 

2 1 . This , a s ha s bee n indicated , i s bot h th e cru x o f th e proble m an d th e ke y t o it s 
solution. Insufficien t number s o f draftsme n ar e bein g recruited , particularl y lawyer s 
of appropriat e abilit y an d aptitude . An d fa r to o man y draftsme n mov e o n t o othe r 
occupations. Th e survey s conducte d b y th e Consultant s i n 197 4 indicate d tha t ove r 10 0 
additional draftsme n woul d b e require d durin g th e followin g thre e years . B y al l 
accounts tha t shortag e persists . 

22. Th e Consultant s i n 197 4 sa w th e solutio n a s bein g essentiall y th e provisio n o f 
suitable incentives . Thei r view s wer e summarise d a t pag e 19 5 o f th e 197 4 Semina r 
Report i n th e followin g wa y : 

"14. Al l th e Consultant s examine d th e condition s o f servic e o f lega l 
draftsmen i n th e countrie s -visite d an d thei r Report s g o int o considerabl e 
detail abou t suc h matter s a s salar y differentials , workin g condition s an d 
promotional prospects . Th e Consultant s emphasis e tha t th e trainin g sche -
mes b y themselves , howeve r ef f ic ient , ar e unlikel y t o remed y th e seriou s 
shortage o f draftsmen . Amon g th e suggestion s mad e ar e th e follwin g : -

(a) ther e shoul d b e a n increase d recognitio n o f th e statu s an d th e 
central rol e o f th e draftsma n i n th e legislativ e an d la w refor m 
processes; 

(b) attractiv e salaries , perhap s wit h specia l incentives , shoul d b e 
offered bot h a t recruitmen t an d throughou t th e workin g career ; 

(c) promotiona l opportunitie s shoul d b e improved ; 

(d) suitabl e workin g condition s (principall y prope r offic e accom -
modation an d suppor t staf f , adequat e librar y an d researc h fac i l i -
t ies, planne d draftin g programmes ) shoul d b e provided ; 

(e) attempt s shoul d b e mad e generall y t o improv e th e standar d o f wr i t -
ten instruction s issue d t o draftsme n o n th e legislatio n the y ar e 
required t o d ra f t . " 

23. On e o f th e Consultants , M r J.O.  Ewens , CMG , CB E (formerl y Firs t Parliamentar y 
Counsel, Australia ) expresse d himsel f i n thes e forcefu l term s : ' 
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" th e chance s o f arrangin g an y cours e i n legislativ e draftin g i n th e 
Pacific are a i n th e nea r futur e ar e slight . Th e reaso n is , o f course , 
that ther e ar e no , o r few , candidate s i n sight . Thi s illustrate s wha t T 
have bee n sayin g fo r years , namely , tha t th e proble m o f legislativ e 
drafting i s no t i n trainin g peopl e bu t i n attractin g peopl e t o th e work . 
Legislative draftin g i s specialise d an d difficul t work . I t require s 
lawyers o f th e highes t attainments . Thos e wh o ar e capabl e o f becomin g 
legislative draftsme n ca n comman d a  hig h incom e i n othe r field s o f lega l 
work. Th e nee d i s t o increas e th e statu s an d remuneratio n o f draftin g 
work, a s ha s bee n don e i n Australia , th e Unite d Kingdo m and , Í  think , Ne w 
Zealand an d i s i n cours e o f bein g don e i n Papu a Ne w Guinea . Th e statu s 
of th e to p draftsma n ca n b e improve d b y makin g hi m responsibl e directl y 
to a  Minister , no t t o anothe r la w officer , suc h a s a  Solicitor-Genera l o r 
similar officer . Hi s salar y shoul d equa l tha t o f th e Solicitor-Genera l 
or othe r office r i n charg e o f a  La w Department . I t shoul d no t b e les s 
than tha t o f a  puisn e judge . I n Australia , a  deliberat e decisio n wa s 
made t o pa y firs t Parliamentar y Counse l mor e tha n a  puisn e judge . B y 
paying a  hig h salar y t o th e to p man , thos e belo w hi m ca n als o b e pai d 
higher salaries . Goo d draftsme n ar e scarc e an d the y shoul d b e encourage d 
to mak e thei r wor k a  life-tim e job . Fo r promotion , the y shoul d no t hav e 
to loo k t o othe r lega l work , suc h a s tha t o f Crow n Counse l o r 
Solicitor-General, o r t o judicia l appointments . (Emphasi s supplied ) 

The othe r Consultant s wer e n o les s forthcomin g 8 . 

24. Substantia l improvement s t o incentive s ha d i n fac t precede d th e survey s conducte d 
by th e Consultant s i n 1974 . However , a n unfortunat e featur e o f thes e wa s tha t the y 
were centre d upo n improvin g th e statu s an d emolument s o f th e senio r o r chie f draftsman , 
to th e poin t tha t on e Consultan t wa s move d t o observ e tha t "i t i s no t jus t th e salar y 
of th e senio r pos t i n th e draftin g servic e whic h need s t o b e attractive " 9 . Bu t eve n 
these improvement s onl y succeede d i n bringin g th e emolument s o f th e senio r pos t i n som e 
instances t o th e leve l o f thos e o f judges . A s th e Consultant s observed , judicia l 
careers ar e mor e attractiv e t o lawyer s tha n thos e i n drafting . Thi s ha s bee n 
demonstrated b y som e los s o f senio r draftsme n t o judicia l office . Th e nee d fo r som e 
additional incentiv e i s therefor e obvious . I t i s difficul t t o se e wha t realisti c 
alternative ther e i s t o th e bette r remuneratio n suggeste d b y th e Consultants . I t i s n o 
less difficul t t o forese e othe r incentive s an d fring e benefit s provin g effectiv e 
without bette r remuneration . Havin g regar d t o th e largel y waste d trainin g ove r pas t 
years, i t ma y wel l b e cheape r t o provid e effectiv e monetar y incentive s tha n t o sustai n 
the continuin g cos t o f trainin g an d th e damag e resultin g fro m th e inabilit y t o produc e 
much-needed legislation . 

25. Despit e th e unanimit y o f exper t advic e o n th e necessit y fo r effectiv e incentives , 
these hav e no t reall y bee n provided . Littl e wonde r the n tha t th e shortag e o f draftsme n 
persists. I  believ e tha t i t wil l no t b e solve d unti l suitabl e monetar y incentive s ar e 
provided. I  believ e als o tha t th e majo r obstacl e t o th e provisio n o f monetar y incen -
tives i s th e vie w o f establishmen t an d civi l servic e department s o f Government s tha t 
this wil l produc e unacceptabl e distortion s o f civi l servic e remuneratio n relativities . 
If thi s i s so , i s th e preservatio n o f thes e relativitie s no t to o hig h a  pric e t o pay ? 
And woul d somethin g i n th e natur e o f a n inducemen t allowanc e fo r draftin g wor k 
necessarily damag e suc h relativities ? Eve n i f tha t wer e s o i n principle , woul d no t 
such a n allowanc e readil y bee n see n t o b e wha t i t i s ?  Thi s incentive , th e mos t effec -
tive i f no t th e onl y effectiv e incentive , shoul d no t b e rule d ou t withou t carefu l con -
sideration o r reconsideratio n i f nee d be . 

26. Bu t althoug h i n m y vie w necessary , monetar y incentive s withi n th e limit s tha t ca n 
be realisticall y contemplated , ar e unlikel y t o prov e effectiv e withou t more ; workin g 
conditions an d othe r incentive s nee d als o t o b e considered . Th e Consultant s liste d th e 
incentives the y encountere d o r though t appropriat e 10 . Thes e remai n s o comprehensiv e 
that i n al l th e eigh t year s tha t hav e followe d th e 197 4 Seminar , th e onl y additiona l 
incentives tha t I  hav e hear d suggeste d ar e extensio n o f th e retirin g ag e t o tha t o f 
judges a t th e optio n o f th e draftsman , an d recognitio n o f th e statu s o f senio r 
draftsmen b y permittin g the m t o appea r wit h th e la w officer s i n cour t case s concerne d 
with constitutiona l an d simila r issue s (o f whic h the y ten d t o hav e specia l knowledge) . 
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Sharing o f Draftin g Resource s 

27. B y an d large , traine d draftsme n ar e locke d int o th e Publi c Service s o f thei r 
employing Governments . An d wit h virtuall y ever y Governmen t shor t o f draftsme n o r 
without an y t o spare , th e matte r o f sharin g draftsme n simpl y doe s no t aris e sav e i n 
exceptional cases . 

28. A  fe w countrie s hav e seconde d th e od d draftsma n o r two , t o othe r countrie s o r hav e 
offered t o d o so . I t woul d see m tha t th e possibilitie s ar e neithe r full y explore d no r 
exhausted o n a n on-goin g basis . 

29. Also , a s I  hav e mentioned , a  tr ickl e o f experience d draftsme n doe s see m t o com e o n 
to th e market . Hon g Kong , fo r instance , ha s bee n abl e t o recrui t a  fe w an d ha s bee n 
approached b y severa l ove r th e las t fe w years . 

30. A s fa r a s I  ca n se e i t i s onl y i n relatio n t o thes e tw o categorie s tha t an y scop e 
for sharin g arises . Legislatio n ca n alway s b e divide d int o tw o classes : th e relativel y 
simple, usuall y les s importan t an d generall y straightforward ; an d th e relativel y 
d i f f icu l t , usuall y mor e importan t an d complex . I t i s th e latte r tha t demand s th e 
attention o f experienced , skille d draftsmen . Th e sharin g o f suc h draftme n ma y wel l 
produce th e optimu m us e o f thei r service s an d certainl y th e mos t equitable . Ho w tha t 
should b e achieve d i s anothe r matter . Th e onl y schem e I  kno w o f tha t offer s 
possibilities i s tha t o f regiona l lega l unit s o r centre s whic h I  believ e th e Lega l 
Division o f th e Commonwealt h Secretaria t ha s unde r consideratio n 11 . Ther e mus t b e 
formidable practica l diff icultie s t o b e overcome , bu t ther e ar e obviou s merits . Th e 
constraints o f nationa l civi l servic e renumeratio n relativit ie s wil l b e avoided , whic h 
should enabl e experience d draftsme n t o b e recruited . Th e seriou s limitation s an d 
drawbacks o f lon g rang e draftin g wi l l als o b e contained . In-servic e trainin g coul d b e 
provided. Abov e al l sharin g o f th e service s o f th e draftme n concerne d coul d b e 
achieved. 

31 . I f a  draftsma n i s availabl e t o assis t mor e tha n on e smal l country , an d i t i s no t 
possible t o arrang e fo r thi s throug h a  regiona l uni t o r centre , the n i t ma y b e possibl e 
for hi m t o b e base d i n on e o f thos e countrie s an d t o visi t th e other s a s judge s hav e 
for lon g don e i n th e Pacifi c Islands . I  d o no t se e thi s a s a  particularl y effectiv e o r 
convenient arrangement , bu t I  believ e i t coul d b e mad e t o work . I  doub t whethe r i t 
would b e possibl e t o obtai n personnel , eve n unmarrie d personnel , o n a  wholl y itineran t 
schedule; the y woul d nee d t o hav e a  base . A  draftman' s visi t t o th e othe r countrie s 
would hav e t o b e lon g o r ofte n enoug h t o enabl e th e draftin g o f measure s t o b e 
completed withou t undu e delay . H e woul d als o requir e som e secretaria l assistance . Th e 
apportionment o f them , costs , priorit y an d s o o n ar e likel y t o pos e considerabl e 
problems. Nevertheless , give n th e acutenes s o f th e proble m an d th e necessar y wil l 
to mak e suc h a n arrangemen t wor k bot h o n th e par t o f th e draftsme n an d th e countrie s 
concerned, ther e i s n o reaso n wh y i t coul d no t b e mad e t o d o so . 

32. Draftin g service s have , i n th e past , bee n provide d fo r ver y smal l an d isolate d 
dependent territorie s b y draftsme n base d overseas , usin g ordinar y posta l service s fo r 
the purpos e o f communication . Thos e draftin g service s wer e neve r ver y satisfactor y an d 
were neve r calle d upo n t o mee t anythin g lik e th e present-da y demand s o f eve n th e 
smallest independen t countries . I  nee d hardl y sa y tha t I  d o no t conside r tha t suc h 
arrangements woul d b e satisfactory . Withou t th e sever e constraint s o f lon g distanc e 
communication an d despit e thei r sophisticate d resources , eve n th e develope d countrie s 
experience di f f icul t y i n furnishin g thei r draftsme n wit h adequat e draftin g instruc -
tions. I t i s therefor e idl e t o suppos e tha t smal l developin g countrie s withou t suc h 
resources shoul d b e abl e t o d o s o b y correspondin g throug h th e mai l . 

Summary o f Conclusion s an d Recommendation s 

33. (a ) In-servic e trainin g i s th e mos t effectiv e for m o f training . (para . 7 ) 
(b) I t shoul d b e undertake n (i n orde r o f preference ) i n th e trainee' s ow n 

country, i n a  regiona l lega l uni t o r centre , o r o n attachmen t t o a  draftin g 
off ice i n an y countr y wil l in g t o provid e facil i t ies . (paras . 9 , 1 0 an d 11 ) 

(c) Countrie s wit h adequat e facil it ie s coul d probabl y mak e mor e place s availabl e 
for in-servic e trainin g t o othe r countrie s tha t lac k suc h facil it ies . (para . 11 ) 

(d) CFT C draftin g course s shoul d b e continued , bu t selectio n procedure s 
tightened t o secur e trainee s wh o ar e suitabl e .  and fo r who m subsequen t in -
service trainin g i s assured . (paras . 1 4 an d 15 ) 
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(e) Th e Lega l Division , Commonwealt h Secretariat , should , i f feasible , provid e 
information o n othe r draftin g course s whic h may  b e available , us e o f whic h 
courses shoul d b e encouraged . (para . 16 ) 

(f) La w graduates , eve n i f no t qualifie d t o practice , should , i f o f suitabl e 
ability an d aptitude , b e sponsore d fo r trainin g a s draftsmen . (paras . 1 7 an d 18 ) 

(g) Althoug h existin g trainin g facilitie s ar e no t unsatisfactory , ther e i s pro -
bably som e scop e fo r improvement . (paras . 1 9 an d 20 ) 

(h) Th e basi c caus e o f th e shortag e o f draftme n i s no t trainin g bu t th e inabi -
lity t o recrui t an d retai n lawyer s o f suitabl e ability . (paras . 2 1 t o 26 ) 

(i) Th e solutio n i s t o provid e appropriat e incentives , o f thes e suitabl y 
enhanced remuneratio n woul d b e th e mos t effective , bu t othe r incentive s con -
cerned wit h statu s an d workin g condition s ar e probabl y als o necessary . 
(paras. 2 1 t o 26 ) 

(j) Sharin g betwee n smal l countrie s o f draftsme n seconde d o r recruite d a d ho c 
would probabl y bes t b e achieve d throug h regiona l lega l unit s o r centres , bu t 
a simila r arrangemen t withou t th e establishmen t o f a  uni t o r centr e migh t 
also prov e feasible . (paras . 2 7 t o 32) . 

FOOTNOTES 

1. "  th e wor k o f th e draftsma n i s centra l t o th e whol e proces s o f government . 
it call s fo r individual s wit h exceptiona l lega l abilit y an d all-roun d com -

petence, i t involve s specialis t skill s an d technique s whic h hav e t o b e 
learned bu t fo r whic h some , perhap s eve n most , hav e neithe r aptitud e no r interest . 
The presen t shortag e o f lega l draftsme n i n th e Caribbea n i s no t s o muc h th e resul t 
of an y genera l shortag e o f lawyers , no r th e consequenc e o f a n absenc e o f a 
training programme : i t i s directl y relate d t o th e widesprea d failur e t o recognis e 
the crucia l importanc e o f th e wor k and , therefore , t o agre e upo n a  priorit y polic y 
of tryin g t o recrui t th e quantit y an d qualit y o f person s actuall y needed , t o pro -
vide condition s o f servic e whic h ar e commensurat e wit h thei r responsibilitie s an d 
to mak e th e condition s o f wor k attractiv e t o th e mor e abl e youn g lawye r face d wit h 
a numbe r o f professiona l choices. " Professo r Keit h Patchet t -  197 4 
Seminar Report , p .78 . 

"It wa s generall y agree d tha t i n vie w o f th e difficul t disciplin e o f 
legislative drafting , aspirin g draftsme n shoul d b e selecte d fro m th e bes t o f 
lawyers available . Afte r considerabl e discussio n th e Semina r fel t th e 
following wer e th e qualification s an d qualitie s whic h shoul d b e looke d for: -

(a) Abov e averag e basi c professiona l qualificatio n i n th e lega l field . 
(b) Experienc e i n lega l practice , preferabl y i n th e lega l servic e o f th e 

Government. 
(c) Facilit y i n th e us e o f th e languag e o f legislativ e enactments . 
(d) Interes t i n draftin g a s demonstrate d i n th e trainee' s practice ; a 

systematic mind , orderlines s i n th e formulatio n o f thoughts , meticulou s 
attention t o detai l an d abilit y t o wor k wit h accurac y unde r pressure . 

(e) A n inquiring , critica l an d imaginativ e mind . 
(f) Abilit y t o wor k wit h colleague s an d thos e skille d i n othe r discipli -

nes, an d a  dispositio n t o giv e an d tak e constructiv e criticis m an d advice . 
(g) Commonsens e an d socia l awareness. " 197 4 Semina r Report , p .12 . 

2. "  draftin g wor k itsel f impose s grea t demand s upo n it s practitioner : ther e i s 
no roo m fo r error , nothin g ca n b e lef t t o chang e o r t o b e deal t wit h off-the-cuff . 
It require s specia l skill s an d technique s whic h ar e no t quickl y learned : jo b 
satisfaction i s fo r tha t reaso n perhap s slo w t o come . I t ca n b e exceptionall y 
hard work . I n recen t years , wit h th e overal l shortag e i t ha s ofte n com e t o 
involve lon g hour s o f unremittin g pressur e an d urgenc y wher e shortcoming s o r 
mistakes evok e criticism s b y th e politician , th e judiciar y an d th e lega l pro -
fessions whic h canno t b e publicl y answered . I t i s hardl y surprising , therefore , 
that man y officer s introduce d t o thi s wor k hav e conclude d tha t othe r part s o f th e 
legal servic e giv e a t leas t equa l possibilitie s o f advancemen t wit h les s 
drawbacks, whils t establishe d officer s wonde r whethe r a  differen t kin d o f 
appointment migh t no t b e bette r fo r themselve s an d thei r families . Thu s I  wa s 
informed tha t i n on e countr y i n th e las t te n year s som e thirtee n person s ha d bee n 
brought int o th e draftin g servic e a t th e traine e level : onl y on e ha s remained. " 
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"The lawye r i s see n a s on e whos e wor k i s primaril y i n o r abou t th e courts , 
whose succes s i s judge d b y forensi c achievement s an d whos e professiona l l i f e 
carries a  certai n glamou r enhance d b y th e specia l dres s fo r cour t an d b y pho -
tographs an d mention s i n th e dail y press . I t fol lows , fo r thos e wh o hol d suc h 
views tha t a  jo b whic h entail s fu l l - t im e devotio n t o desk-wor k an d th e preparatio n 
of document s an d whic h i s anonymou s an d unpublicise d i s no t "prope r lawyer' s work " 
and i s withi n th e competenc e o f an y ordinar y perso n wit h a  lega l background . 
There i s a  regrettabl e tendenc y t o se e th e offic e o f draftsma n a s suite d t o thos e 
who canno t mak e a  succes s o f cour t practic e an d fo r tha t reaso n a s les s demandin g 
work." Professo r Patchett , ib id , pp.7 8 &  79 . 

"In th e developin g countrie s i n particular , th e attraction s o f privat e prac -
tice ar e ver y considerable . Apar t fro m financia l considerations , i t mus t b e born e 
in min d tha t th e privat e practitione r i s hi s ow n maste r an d ca n liv e an d wor k whe n 
he likes . Moreover , man y youn g lawyer s enjo y th e prestig e an d publicit y whic h 
attaches t o privat e practice . Eve n i f a  youn g lawye r i s attracte d t o th e publi c 
service, h e wil l ofte n see k wor k i n a  departmen t whic h i s i n th e publi c ey e o r 
where th e wor k doe s no t mak e suc h heav y demand s o n his  t im e an d energies . Ther e 
are s o man y opportunitie s ope n t o youn g me n an d wome n o f th e ver y hig h calibr e 
needed t o mak e goo d draftsmen . Som e d o no t wis h t o ente r int o a  fiel d whic h 
requires them , i n ef fect , t o becom e pupil s again. " Mr . Justic e K .T . Fuad , the n 
Director, Lega l Division , Commonwealt h Secretariat , ib id , p.140 . 

"Most Wes t Africa n lawyer s ar e generall y avers e t o an y specialisatio n whic h 
confines the m t o chambe r work . T o mos t peopl e withi n an d withou t th e lega l pro -
fession, lega l practic e i s synonymou s wit h advocacy . Ther e ar e ver y fe w lawyer s 
who deriv e inheren t satisfactio n fro m lega l draftin g simpliciter , an d wh o woul d 
therefore b e conten t t o devot e thei r whol e professiona l caree r t o draft ing . Th e 
strong cultura l bia s i n favou r o f dram a an d publi c ceremon y i n Wes t Afric a als o 
militates agains t engrossmen t i n th e back-roo m chore s whic h ar e associate d wit h 
draf t ing." Dr . S .K .B . Asante , ib id , p.180 . 

3. Bermud a an d the Caribbean , Professo r Patchett . 
East, Centra l an d Southern Africa , Mauritiu s an d Seychelles , G .C . Thornton , OBE , QC. 
Some Pacifi c Jurisdiction's , D r G.P . Barto n 

4. Commonwealt h Secretariat , 198 1 

5. " A schem e fo r trainin g i s unlikel y by  itsel f t o remed y th e shortag e o f draftsmen. " 
p.110, 197 4 Semina r Report . 

" . . . officer s shoul d no t b e propose d a s candidate s fo r th e cours e unti l the y hav e 
had a t leas t tw o year s relevan t experience " 

" . . . th e succes s o f th e whol e schem e depend s o n th e carefu l selectio n o f can -
didates . . . i t shoul d no t b e to o difficul t t o determin e whethe r h e ha s th e 
intellectual calibre , applicatio n an d imaginatio n required . H e must , whateve r 
else h e is , b e a  goo d lawye r firs t an d foremost " ibi d p.137 . 

6. 198 0 Repor t o n Bermud a an d th e Carribbean : Professo r Patchett , para . 4.45 

1980 Repor t o n East , Centra l an d Souther n Africa , Mauritiu s an d Seychelles : G.C . 
Thornton, ORE , OC , para . 148 . 

7. 198 0 Repor t o n Som e Pacifi c Jurisdictions : Dr . G.P . Barton , para . 131 . 

8. "Th e poin t wa s howeve r continuall y mad e tha t i t wa s muc h easie r t o fin d a  perso n 
for appointmen t a s a  Judg e tha n t o fin d a n efficien t draftsman . Fo r thi s reaso n 
the holde r o f th e latte r pos t eithe r wa s already , o r i s abou t t o be , pai d a  salar y 
equivalent to , o r highe r than , tha t pai d t o Judges ; thi s shoul d assur e th e 
draftsmen tha t thei r chance s o f promotio n ar e no t prejudice d an d shoul d encourag e 
them t o remai n a s draftsmen. " Mr . R.M.M . Kin g -  "Repor t o n Asia" , 197 4 Semina r 
Report, p.48 , para . 45A . 

" . . . . i t wa s heavil y impresse d upo n m e tha t condition s o f servic e an d th e presen t 
shortage wer e s o inextricabl y joine d tha t ther e was  littl e valu e i n offerin g 
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training facilitie s i f officer s wer e no t likel y t o joi n o r sta y lon g i n th e 
drafting service s onc e traine d becaus e mor e attractiv e alternative s existe d 
elsewhere. I ndeed i t wa s suggeste d tha t trainin g coul d actuall y improv e th e 
marketability an d usefulnes s o f thes e officer s i n othe r places . In  m y view , eac h 
Government fo r who m officer s ar e traine d wil l hav e t o examin e seriousl y whethe r 
training wil l hav e an y substantia l impac t o n establishment s give n th e presen t con -
ditions o f service. " Professo r Patchet t -  Repor t o n th e Caribbean , ibid , p.79 , 
para.2, se e als o page s 78-80 . 

"There is , I  suggest , a  stron g cas e t o b e mad e ou t fo r a  salar y structur e tha t i s 
untrammelled b y comparison s wit h othe r position s i n th e publi c service . Rot h th e 
image an d th e statu s o f th e draftsma n need s t o b e enhance d i f an y worthwhil e an d 
lasting progres s i s t o b e made. " Mr . Justic e Fau d -  Repor t o n Eas t an d Centra l 
Africa, ibid , p.140 , para.42 , an d se e als o paras . 39-44 . 

For inducement s suggeste d b y Dr . S.K.B . Asant e i n hi s Repor t o n Wes t Africa , se e 
ibid, pp.180-181 . 

9. Ibid , p.140 , para . 42 . 

10. Se e th e Appendi x t o thi s Paper . 

11. Se e paragrap h 1 0 above . 

APPENDIX 

Incentives mentione d i n th e 197 4 Semina r Repor t 

Conditions o f Servic e 

( a ) Th e provisio n o f mor e a t t r ac t iv e salar y scale s whic h -

(i) offe r financia l reward s fo r thos e wh o hav e undertake n ext r a trainin g 
and hav e acquire d specialis t qualification s whic h ar e a t a  premium ; 

(ii) encourag e officer s t o choos e t o sta y wit h draftin g rathe r tha n t o 
transfer elsewher e i n th e servic e merel y t o obtai n a n increase d income ; 

(iii) ar e a t leas t a s goo d a s , an d preferabl y be t te r than , foun d i n othe r 
parts o f th e publi c se rv ice . 

(b) Th e provisio n o f a  caree r s t ructur e i n lega l draftin g whic h involve s a  suf -
ficiently larg e numbe r o f intermediar y grade s t o allo w earl y promotio n t o b e 
gained b y thos e wh o prov e thei r qualit y an d t o offe r regula r promotio n 
prospects fo r thos e wh o e lec t t o sta y wit h draf t ing . 

(c ) Th e creatio n o f a  separat e depar tmen t o r divisio n o f th e publi c servic e fo r 
legal draft ing , heade d b y a  senio r office r wit h salar y an d perquisite s o n a 
par wit h thos e enjoye d b y thos e i n hig h judicia l off ice . 

(d) Wher e a n office r i n th e draftin g servic e i s regarde d a s qualifie d fo r promo -
tion t o a  pos t outsid e tha t se rv ice , a  syste m o f "notiona l promotion " 
whereby h e ma y b e offere d additiona l pensionabl e emolument s persona l t o hi m 
so lon g a s h e remain s a  draftsma n an d equivalen t t o thos e whic h h e woul d 
have gaine d o n t rans fe r . 

(e ) Wher e a  draftsma n i s appointe d t o th e judiciary , th e possibilit y o f second -
ment bac k t o th e draftin g servic e withou t los s o f judicia l s tatu s o r 
perquis i tes . 

(f) Wher e th e establishmen t o f a  draftin g servic e i s no t feasible , th e provisio n 
of specia l additiona l emolument s fo r th e office r primaril y responsibl e fo r 
drafting an d provisio n fo r specia l payment s t o othe r officer s whils t 
substantially engage d i n draf t ing . 

(g) In  connectio n wit h th e trainin g programm e -
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( i ) th e paymen t durin g th e perio d o f trainin g o f additiona l emolument s 
over an d abov e th e norma l lega l servic e salary ; 

( i i ) immediat e recognitio n o f th e successfu l completio n o f trainin g b y 
appointment t o th e specia l salar y scal e fo r th e draftin g servic e o r a t 
least b y th e paymen t o f additiona l increments . 

?. Standin g an d Prestig e 

(a) Th e us e o f appropriat e tit le s fo r th e officer s associate d wit h lega l 
draft ing, e .g . "Chie f Parliamentar y Counsel " o r "Directo r o f th e Legislativ e 
Service". 

(b) Equa l treatmen t wit h othe r senio r publi c lega l officer s fo r th e awar d o f 
honours, th e confermen t o f Sil k o r simila r status . 

(c) Affordin g opportunitie s fo r involvemen t wit h prestigiou s act ivi t ies , e .g . 
international conferences . 

(d) Governmenta l recognitio n o n publi c occasion s o f th e essentia l importanc e o f 
the wor k an d th e valu e t o th e communit y o f th e draftin g service . 

(e) Ful l involvemen t o f th e draftsme n a t al l stage s o f th e preparatio n o f 
legislation wit h Governmen t Department s an d Committee s an d it s enactmen t b y 
Parliament 

3. Workin g Condition s 

(a) Th e provisio n o f a  satisfactor y workin g environment , especiall y th e prope r 
kind o f offic e accommodatio n whic h allow s concentratio n undisturbe d b y 
external activi t ies ; eac h draftsma n should , wheneve r possible , b e give n a n 
office o f hi s own . 

(b) Discussion s i n connectio n wit h th e draftman' s wor k shoul d as a  rul e b e con -
ducted i n hi s ow n of f ice . 

(c) Wheneve r number s permit , draftsme n shoul d b e encourage d t o wor k i n pairs , a 
procedure whic h ha s bee n foun d t o produc e bette r draft s an d t o contai n a 
useful trainin g element . 

(d) Th e provisio n o f supportin g non-professiona l staf f o f goo d quality . 

(e) Th e provisio n o f adequat e librar y facil i t ie s b y -

( i ) th e allocatio n o f sufficien t capita l an d recurren t fundin g (i f 
necessary wit h th e assistanc e o f technica l a id) ; 

( i i ) arrangement s fo r interchang e o f legislativ e material s wit h 
appropriate Governments . 

( f ) Th e reductio n o f "emergency " condition s i n whic h urgen t legislatio n i s 
sought, b y th e institutio n b y th e Governmen t o f planne d draftin g programme s 
for a  Parliamentar y session . 

(g) Improvement s i n system s fo r th e communicatio n t o draftsme n o f th e policie s 
for ne w legislatio n an d fo r th e provisio n o f adequat e draftin g instructions . 

(h) Th e institutio n o f "workshops " involvin g draftsme n an d senio r publi c o f f i -
cials i n orde r t o discus s th e technica l problem s involve d i n th e draftin g 
process an d th e method s b y whic h thes e ca n bes t b e obviated . 
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ANNEX T O LMM(83) 6 

LEGISLATIVE DRAFTSMEN : 
SOME THOUGHT S O N HO W T O PROVID E 

AN EFFECTIV E SERVIC E 

Prepared b y 
J.O. EWENS , CMG , CBE , latel y Firs t 

Parliamentary Counsel , Australi a 

For a n effectiv e Legislativ e Draftin g servic e a  numbe r o f condition s mus t b e satisfied . 
These include -

(a) obtainin g th e righ t sor t o f people ; 
(b) givin g the m th e righ t sor t o f training ; 
(c) furnishin g the m wit h th e righ t sor t o f instructions ; 
(d) providin g the m wit h th e righ t tool s o f trade . 

The Righ t Sor t o f Peopl e 

2. 1  believ e tha t legislativ e draftsme n ar e bor n an d no t made . I  als o believ e tha t 
an adequat e numbe r o f lawyer s wit h th e righ t sor t o f talent s exis t i n th e profession . 
The proble m i s t o fin d an d recrui t the m an d the n t o retai n them . A  competen t draftsma n 
needs a  numbe r o f qualifications , man y o f whic h ar e no t widel y represente d i n th e pro -
fession bu t nevertheles s d o exist . 

3. First , a  draftsma n need s t o b e a  goo d al l roun d lawyer . Thi s i s s o obviou s tha t 
it scarcel y need s argument . H e wil l almos t certainl y hav e t o dea l wit h ever y branc h o f 
law an d specialisatio n i s t o b e avoided . Specialisatio n lead s t o lac k o f flexibilit y i n 
the availabilit y o f staff . It  ca n als o lea d t o staleness . A  traine e draftsma n shoul d 
preferably hav e ha d severa l year s i n practic e a s a  barriste r o r solicitor . A  youn g 
person straigh t fro m Universit y doe s no t mak e th e bes t material . Secondly , a  draftsma n 
needs comman d o f th e languag e i n whic h h e i s writing . H e need s t o h e abl e t o 
distinguish betwee n fin e shade s o f meanin g o f word s -  a  dictionar y shoul d alway s b e a t 
his elbow . Allie d wit h thi s mus t b e a n abilit y t o writ e grammatically . T o writ e well , 
he mus t rea d widely . Next , a  draftsma n need s a  clea r an d logica l mind . I t ha s rightl y 
been sai d tha t legislativ e draftin g i s "mathematic s i n words" . 

4. A  draftsma n als o need s th e righ t temperament . H e mus t b e patien t wit h impatien t 
"clients". H e mus t b e capabl e o f goo d wor k unde r pressur e -  whic h wil l b e inevitable . 
The lat e Si r Ceci l Carr , Counse l t o th e Speake r i n London , bu t no t himsel f a  draftsman , 
described draftsme n a s "th e ke y me n o f Whitehall , th e hardes t worked , th e mos t severel y 
tried". Regrettably , a  draftsma n mus t b e prepare d t o wor k irregula r hours , t o th e 
detriment o f hi s famil y an d persona l life . A  draftsma n mus t als o hav e th e capabilit y o f 
resisting pressur e b y thos e wh o as k hi m t o d o somethin g tha t i s wron g o r inadvisable . 
He mus t no t allo w himsel f t o b e "shoute d down " b y hi s "client" . 

5. A  draftsma n need s a n understandin g o f politic s an d o f th e workin g o f hi s 
legislature; t o quot e Car r again , "Havin g n o politic s himsel f h e mus t nevertheles s kno w 
every mov e o f th e politica l game" . "Bills" , i t ha s bee n said,"ar e mad e t o pass" . Th e 
most perfectl y drafte d Bil l i s useles s i f th e legislatur e canno t b e persuade d t o accep t 
i t . Al l legislature s hav e thei r like s an d dislike s an d th e draftsma n mus t tak e the m 
into account . 

6. Searchin g ou t th e righ t sor t o f perso n t o becom e a  draftsma n i s rathe r a  hi t an d 
miss affair . On e read s thei r pape r qualification s an d the n interview s the m an d doe s 
one's bes t t o selec t thos e wh o see m t o hav e th e righ t characteristics . Bu t th e failur e 
rate i s hig h -  ver y high . Th e perso n selecte d mus t b e give n a  lon g perio d o f 
probation, durin g whic h hi s ability , o r lac k o f i t , mus t b e discovere d i n practica l 
work. Ther e shoul d b e a  clea r understandin g wit h hi m tha t i f h e turn s ou t no t t o b e a 
draftsman eithe r hi s service s wil l b e dispense d wit h o r h e mus t accep t transfe r t o 
some othe r for m o f lega l work . I f th e latte r i s wha t happens , hi s ne w colleague s mus t 
be prepare d t o accep t hi m a s a n equa l who , althoug h no t a  draftsman , ma y wel l b e a s 
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professionally competen t a s they ; the y mus t b e discourage d fro m lookin g o n hi m a s ' a 
failed draf tsman' . Onc e a  competen t draftsma n ha s bee n found , h e shoul d b e encourage d 
to mak e thi s hi s l i fe ' s work . Hi s condition s o f servic e shoul d b e suc h tha t i t i s no t 
an advantag e fo r hi m t o leav e draftin g an d g o t o som e othe r for m o f work . T o thi s end , 
it i s a  goo d ide a t o hav e -  a s a  numbe r o f jurisdiction s d o hav e -  a  separat e "Off ic e 
of Parliamentar y Counsel" . 

The Righ t Sor t o f Trainin g 

7. I  believ e tha t th e onl y wholl y satisfactor y wa y o f trainin g a  legislativ e 
draftsman i s b y th e "apprentic e method " -  tha t is , th e newcome r work s wit h o r alongsid e 
a mor e experience d office r an d learn s fro m hi m b y watchin g th e wa y h e goe s abou t his 
work. I n som e jurisdictions , draftsme n wor k i n pairs , senio r an d junior , wit h th e 
latter learnin g fro m th e former . Alternat ively , ther e nee d b e n o forma l syste m o f 
pairing, eac h junio r workin g mor e o r les s a t rando m wit h a  senio r of f icer . I n a  for m 
of clas s o r school , legislativ e draftsme n ca n b e traine d t o a  l imite d extent . Bu t on e 
cannot teac h th e idiosyncrasie s o f th e draftsman' s "c l ients" , o f member s o f th e 
legislature o r o f Ministers . 

8. Th e respecte d an d experience d Professo r Ree d Dickerso n disagree s wit h m y vie w 
about this ; se e th e revie w o f his  Material s o n Legislativ e Draft in g i n th e (1982 ) 8 
Commonwealth La w Bullet in , a t p.847 , fro m whic h i t appear s tha t h e i s a  "steadfas t 
believer i n th e nee d t o teac h legislativ e draftin g t o larg e classe s o f student s withi n 
a la w schoo l curr iculum" . H e regard s i t a s a  myt h tha t " a studen t ca n lear n onl y b y 
personally supervise d doing" . Perhap s th e differenc e betwee n Unite d State s an d th e 
Commonwealth method s o f governmen t accounts , a t leas t i n part , fo r thi s differenc e o f 
opinion. Further , I  thin k i t i s a  mistak e t o t r y t o teac h "legislativ e draft ing " t o 
students wh o ar e no t ve t Qualifie d lawyers . 

9. Th e recently-disbande d Legislativ e Draftin g Institut e i n Australia , althoug h 
well-meant an d competentl y conducted , wa s base d o n th e assumptio n tha t draftin g ca n b e 
taught i n a  class . It s teaching , althoug h useful , wa s necessaril y l imi ted . I t wa s 
used i n th e mai n b y Commonwealt h countrie s tha t ar e sufferin g fro m a n acut e shortag e o f 
draftsmen an d ar e unabl e t o mak e satisfactor y arrangement s fo r on-the-jo b 
training. Undoubtedl y the y hav e benefite d significantl y fro m th e trainin g thei r 
personnel received , bu t I  undersan d tha t th e Commonwealt h Secretaria t ha s bee n informe d 
that i n plac e o f th e forma l teachin g onc e offere d a t th e Inst i tute , th e Australia n 
Government no w propose s t o arrang e attachment s i n Federa l an d Stat e La w draftin g 
offices a s a  par t o f it s ai d programme . 

The Righ t Sor t o f Instruction s 

10. Goo d draftsme n ar e s o rar e tha t i t i s essentia l tha t thei r t im e b e spen t t o th e 
best advantage . A  Bil l i s t o giv e legislativ e o r lega l forc e t o a  pre-determine d 
policy. A  draftsma n shoul d no t b e concerne d directl y wit h policy . I t i s no t hi s func -
tion t o prepar e plan s o r scheme s o f legislation . I t i s a  wast e o f a  draftsman' s tim e 
to as k h im , fo r example , t o draf t a  Bil l t o contro l ai r pollution . I t i s fo r hi s clien t 
to determin e th e polic y an d t o wor k ou t a s man y o f th e detail s a s h e ca n befor e a n 
approach i s mad e t o th e draftsma n a t a l l . Bu t thi s statemen t need s som e qualif ication . 
A clien t ma y no t b e verse d i n lega l matter s -  fo r example , h e ma y no t kno w wha t 
penalties ar e appropriat e fo r offences , ho w th e law s o f evidenc e wi l l appl y an d wha t 
courts ar e appropriat e t o b e give n jurisdictio n wit h respec t t o matter s arisin g unde r 
his propose d legislation . Th e draftsma n i s i n a  positio n t o hel p wit h matter s suc h a s 
these, althoug h h e ma y prefe r tha t the y b e decide d b y polic y maker s i n th e La w 
Department. Further , a  draftsma n ca n ofte n hel p wit h formulatin g a  practica l schem e o f 
legislation t o achiev e th e desire d policy . H e ma y b e awar e o f simila r legislatio n i n 
other jurisdictions . Nevertheless , nothin g i s mor e frustratin g t o a  draftsma n tha n t o 
have t o si t fo r hour s o n on e sid e o f th e tabl e whil e hi s "cl ients " o n th e othe r sid e o f 
the tabl e thras h ou t amon g themselve s wha t i t i s tha t the y reall y want . 

11. Ther e ha s bee n a  suggestio n mad e t o th e Commonwealt h Secretaria t tha t i f draftsme n 
in jurisdiction s tha t produc e legislativ e programme s wer e t o circulat e thes e programme s 
as soo n a s the y wer e i n a  positio n t o do  so , thi s woul d b e a  grea t hel p i n promotin g 
mutual assistanc e betwee n jurisdiction s an d th e us e mad e o f comparativ e material . Th e 
extent t o whic h suc h programme s ar e produce d i s perhap s l imi ted . I n Australi a i t woul d 
be di f f icul t t o discove r anythin g tha t migh t usefull y b e explore d an d a  greate r 
degree o f co-operatio n betwee n draftsme n aroun d th e Commonwealt h woul d b e sur e t o 
return significan t dividend s t o thei r governments . Th e formatio n o f a  "Commonwealt h 
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Association o f Parliamentar y Counsel" , alon g th e line s o f thos e o f othe r Commonwealt h 
professional associations , migh t b e on e wa y o f bringin g thi s about . 

12. Eve n mor e usefu l woul d b e t o devis e som e machiner y b y whic h particular s o f enacte d 
legislation wer e systematicall y sen t b y draftsme n o r b y La w Department s t o som e centra l 
place t o b e recorde d -  perhap s b y compute r -  an d mad e availabl e o n reques t t o thos e 
contemplating simila r legislation . Thus , i f Australi a completel y re-wrot e it s la w 
relating t o bankruptcy , i t migh t b e helpfu l i n othe r jurisdiction s -  helpfu l t o bot h 
the clien t an d th e draftsma n -  t o kno w o f this . Perhap s th e second-readin g speec h o n a 
Bill coul d b e use d a s a  basi s fo r th e descriptio n o f it s contents . 

13. Ove r th e years , considerabl e resor t ha s bee n mad e t o comparativ e legislation , 
although t o a  variabl e exten t an d perhap s i n rathe r a  haphazar d fashion . Thus , Unite d 
Kingdom Act s suc h a s th e Sal e o f Good s Act , th e Bill s o f Exchang e Act , th e Partnershi p 
Act, an d th e Marin e Insuranc e Ac t hav e bee n substantiall y copie d i n othe r Commonwealt h 
jurisdictions. Th e sprea d o f th e Torren s syste m o f lan d titl e fro m Sout h Australi a 
through th e common-la w worl d i s wel l known . Ofte n legislatio n wil l b e base d o n a  repor t 
prepared b y a n a d ho c committe e o r b y som e for m o f la w refor m body . Obviously , thes e 
reports shoul d accompan y th e legislatio n t o whic h the y relate . 

14. Fo r man y year s befor e th e 1939-4 5 Wa r th e Societ y o f Comparativ e Legislatio n wa s 
sent particular s o f legislatio n i n man y Commonwealt h countries . Thes e particular s wer e 
published i n th e Society' s journa l -  th e Journa l o f Comparativ e Legislation . However , 
the qualit y o f th e materia l supplie d wa s variabl e an d i n som e case s of  littl e value . 
Further, ther e wa s n o systemati c wa y o f digestin g th e materia l an d makin g i t know n t o 
enquirers. 

15. I t ma y wel l b e tha t th e systemati c collectio n an d digestin g o f legislatio n i s 
something tha t coul d b e undertake n b y th e Commonwealt h Secretariat . Probabl y on e lega l 
professional office r woul d b e sufficien t fo r thi s purpose . 

16. A t th e presen t tim e th e Commonwealt h La w Bulleti n ha s a n excellent , althoug h 
limited, revie w o f legislation . In  effect , wha t I  a m suggestin g i s tha t thi s shoul d b e 
systematically expande d an d becom e a  separat e publication . A n exampl e o f th e lac k o f 
system ca n b e see n i n th e Apri l 198 2 issue , whic h mention s ne w Foo d Act s i n Queenslan d 
and Ne w Zealan d bu t make s n o attemp t -  probabl y becaus e o f lac k o f resource s -  t o 
relate on e t o th e other . 

17. A  wor d need s t o b e sai d abou t th e dange r o f uncritica l copying . Wha t i s suitabl e 
as a  bankruptc y la w i n Australi a ma y b e totall y unsuitabl e for , sa y Sr i Lanka . 
Moreover, ever y Bil l mus t tak e int o accoun t th e existin g la w o f th e jurisdictio n con -
cerned, particularl y it s Interpretatio n law . Expression s ma y b e use d i n e .g . a n 
Australian Ac t withou t definitio n becaus e the y ar e define d i n th e Australia n 
Interpretation Act , an d the y ma y nee d th e sam e o r differen t meaning s t o b e expressl y 
given t o the m i n th e la w o f som e othe r jurisdiction . 

18. Ther e are , o f course , additiona l source s o f informatio n abou t wha t i s goin g o n i n 
the large r Commonwealt h jurisdictio n b y wa y o f legislatio n a s thei r la w journal s 
usually hav e article s dealin g wit h ne w an d importan t legislation . 

Tools o f Trad e 

19. I t goe s withou t sayin g tha t a  draftsma n shoul d hav e read y acces s t o a  comprehen -
sive la w library . I n particular , ther e shoul d b e availabl e t o hi m a  selectio n o f 
current la w report s an d la w journals . Th e Commonwealt h La w Bulleti n i s extremel y useful . 

20. A  wor d processo r i s a  grea t help . I t save s man y hour s o f checkin g an d proof -
reading drafts . I t ha s othe r advantage s -  suc h a s makin g a  searc h fo r a  particula r wor d 
wherever use d i n a  draft . 
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General 

21 . Apar t fro m th e suggestio n tha t th e Commonwealt h Secretaria t migh t b e invite d t o 
collect an d collat e particular s o f legislatio n an d tha t draftsme n aroun d th e 
Commonwealth b e encourage d t o assis t eac h othe r t o a  greate r degre e tha n the y d o a t 
present, ther e i s l i t t l e i n th e foregoin g tha t ha s no t bee n sai d before , bu t th e write r 
is no t a t al l sur e o f th e exten t t o whic h th e practice s describe d ar e carrie d out . 
Nevertheless i t ca n confidentl y b e sai d tha t adherenc e t o thes e practice s i s th e bes t 
way no t onl y o f securin g a n adequat e suppl y o f legislativ e draftsme n bu t als o -  an d thi s 
is perhap s eve n mor e importan t -  o f usin g thei r service s t o th e bes t advantage . 
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