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CRITERIA FO R PROSECUTIO N 

Memorandum o f 
THE LA W OFFICER S O F TH E UNITE D KINGDO M 

Introduction 

The Unite d Kingdo m contain s thre e differen t prosecutio n system s bu t tw o o f these , thos e i n 
England an d Wale s an d Norther n Ireland , hav e stron g similarities . Th e firs t par t o f thi s 
memorandum i s concerne d wit h th e positio n i n Englan d an d Wale s an d th e secon d par t wit h 
that i n Scotland . I n Norther n Irelan d al l prosecution s ar e unde r th e contro l o f th e Directo r 
of Publi c Prosecution s fo r Norther n Ireland . 

England an d Wale s 

2. Historicall y an y citize n coul d initiat e crimina l proceedings . Indeed , wher e a  polic e 
officer prosecute s h e i s exercisin g thi s historica l righ t o f an y citizen . However , th e ter m 
"private prosecution " i s no w reserve d fo r thos e prosecution s whic h ar e brough t b y a  citize n 
and no t b y o r o n behal f o f an y office r o f th e Crown . 

3. B y fa r th e larges t numbe r o f prosecution s ar e brough t b y th e police . A  polic e office r 
will tak e th e decisio n t o prosecut e an d unles s i t i s a  simpl e summar y offenc e whic h th e 
officer ca n presen t i n cour t himself , h e wil l sen d th e paper s t o solicitor s wh o wil l prepar e 
for tria l and , wher e appropriate , instruc t counsel . Th e majorit y o f polic e force s hav e thei r 
own prosecutin g solicitor s department s bu t a  minorit y stil l us e privat e firm s o f solicitors . 

4. Th e Offic e o f Directo r o f Publi c Prosecution s wa s establishe d b y th e Prosecutio n o f 
Offences Ac t 187 9 whic h gav e th e Directo r th e dut y "unde r th e superintendenc e o f th e 
Attorney-General, t o institute , undertake , o r carr y o n suc h crimina l proceedings.. . an d t o 
give suc h advic e an d assistanc e t o chie f officer s o f police , clerk s t o justice s an d othe r 
persons.. . a s ma y b e fo r th e tim e bein g prescribe d b y regulation s unde r thi s Act , o r may 
be directe d i n a  specia l cas e b y th e Attorney-General" . Th e regulation s specif y th e 
offences whic h hav e t o b e reporte d b y th e polic e t o th e Director . I n general , th e mos t 
serious offence s an d thos e whic h rais e th e greates t lega l problem s hav e t o b e referre d t o th e 
Director. Th e fac t tha t a n offenc e ha s t o b e reporte d t o th e Directo r doe s not , i n itself , 
rule ou t th e possibilit y o f a  privat e prosecution . Fo r example , som e year s ag o th e Directo r 
decided tha t ther e wa s insufficien t evidenc e t o justif y a  prosecutio n agains t a  ma n suspecte d 
of commitin g a  particula r murder . Subsequently , th e parent s o f th e victi m institute d 
proceedings agains t tha t ma n an d whe n th e magistrate s committe d hi m fo r tria l o n a  charg e 
of murder , th e Directo r though t i t righ t t o tak e ove r th e proceeding s an d presen t th e 
evidence a t th e tr ial . 

5. Ther e ar e som e offence s whic h ar e subjec t t o specia l statutor y control s o n prosecution . 
These fal l int o tw o classe s -  thos e whic h ca n onl y b e prosecute d b y o r wit h th e consen t o f 
the Directo r o f Publi c Prosecution s an d those , a  smalle r class , whic h ca n onl y b e prosecute d 
by o r wit h th e consen t o f th e Attorney-General . Example s o f th e latte r clas s ar e offence s 
under th e Officia l Secret s Act s an d offence s o f corruption . I n practice , wher e th e 
Attorney-General consider s tha t ther e shoul d b e a  prosecutio n h e give s hi s consen t an d th e 
proceedings ar e brough t b y th e Director . 

6. Ove r th e year s th e Directo r o f Publi c Prosecution s ha s establishe d criteri a whic h ar e 
applied b y hi s staf f i n takin g th e decisio n whethe r o r no t t o prosecute . Unti l recentl y th e 
police hav e no t receive d advic e abou t th e criteri a whic h the y shoul d adop t i n takin g 
decisions. 

7. Th e Roya l Commissio n o n Crimina l Procedure , whic h reporte d i n 1981 , recommende d 
that th e polic e shoul d continu e t o hav e th e discretio n whethe r t o initiat e proceeding s bu t 
that onc e tha t decisio n ha s bee n take n th e cas e shoul d b e deal t wit h b y a  statutoril y base d 
prosecution servic e whic h shoul d hav e complet e discretio n whethe r t o alte r o r dro p charges . 
The Commissio n recommende d tha t ther e shoul d b e a  "Crow n Prosecutor " fo r ever y polic e 
force are a an d tha t h e shoul d b e accountabl e t o a  polic e an d prosecution s authorit y whic h 
would replac e th e existin g polic e authorit y an d b e similarl y constituted . 

8. Th e Governmen t recognise d tha t ther e wa s a  stron g cas e fo r establishin g a  prosecutio n 
service independen t o f th e polic e i n som e for m bu t questione d whethe r i t wa s appropriat e t o 
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have a  schem e organise d o n a  loca l basi s subjec t t o som e for m o f loca l control . Th e 
Government ha s appointe d a  Workin g Part y o n Prosecutio n Arrangement s t o advis e Minister s 
on wha t woul d b e th e bes t mode l fo r th e organisatio n o f a n independen t prosecutio n servic e 
on a  national , loca l o r regiona l basis . Th e Governmen t announce d that , havin g accepte d th e 
case fo r a n independen t prosecutio n service , thre e interi m step s woul d b e take n i n tha t 
direction i n th e ligh t o f th e Roya l Commission' s Report . Th e firs t o f thes e wa s tha t th e 
Attorney-General woul d giv e t o al l wh o prosecut e o n behal f o f th e publi c som e guidanc e o n 
criteria fo r prosecutio n whic h wil l b e closel y i n accordanc e wit h th e spiri t o f th e Roya l 
Commission's recommendations . Th e second , wa s tha t th e Directo r o f Publi c Prosecution s 
would, wit h th e approva l o f th e Attorney-General , as k chie f officer s o f polic e t o consul t 
him i n ever y cas e i n whic h th e chie f office r wishe s t o continu e crimina l proceeding s contar y 
to th e advic e o f th e solicito r havin g conduc t o f th e proceedings . Thirdly , th e Governmen t 
would continu e t o encourag e th e establishmen t o f prosecutin g solicitor s department s fo r thos e 
areas wher e the y d o no t a t presen t exist . 

9. Al l thes e step s hav e bee n taken . Th e guidanc e o n criteri a fo r prosecution , whic h ha s 
been sen t t o al l polic e forces , appear s a s Anne x 1 . 

Scotland 

10. Ther e ar e man y difference s i n procedura l la w betwee n Scotlan d an d th e res t o f th e 
United Kingdom , th e mos t importan t i n thi s contex t bein g tha t i n Scotland , th e polic e hav e 
no righ t t o institut e crimina l proceedings . Th e positio n i s currentl y regulate d b y sectio n 
17(1)(b) o f th e Polic e (Scotland ) Ac t 196 7 whic h s ta tes : -

"it shal l b e th e dut y o f th e constable s o f a  polic e fo rce . . . wher e a n offenc e ha s bee n 
committed (whethe r withi n o r outwit h th e polic e ar e fo r whic h th e polic e forc e i s 
maintained) t o tak e al l suc h lawfu l measure , an d mak e suc h report s t o th e appropriat e 
prosecutor, a s ma y b e necessar y fo r th e purpos e o f bringin g th e offende r wit h al l du e 
speed t o justice. " 

Sections 9  an d 29 3 o f th e Crimina l Procedur e (Scotland ) Ac t 197 5 giv e th e Lor d Advocat e 
(chief pulbi c prosecutor ) powe r t o issu e instruction s t o chie f constable s o f polic e force s wit h 
regard t o th e reporting , fo r consideratio n o f th e questio n o f prosecution , o f offence s allege d 
to hav e bee n committe d an d i t i s th e dut y o f th e chie f constabl e t o compl y wit h an y suc h 
instructions. 

11. Publi c Prosecutor s i n Scotlan d hav e virtuall y th e monopol y o f th e discretio n whethe r o r 
not t o institut e crimina l proceedings . Polic e hav e a  dut y t o repor t case s t o th e Prosecuto r 
where ther e appear s t o b e sufficien t evidenc e unles s otherwis e directed . Ther e i s clos e 
liaison betwee n polic e an d Prosecutor , whic h enable s th e polic e t o appreciat e th e leve l o f 
criminality require d b y th e Prosecuto r t o justif y proceedings . A s a  resul t th e polic e d o no t 
report ver y trivia l case s t o th e Prosecutor , bu t dea l wit h suc h case s themselve s b y wa y o f 
warning. Wher e th e polic e d o repor t a  cas e t o th e Prosecuto r the y canno t insis t h e raise s 
proceedings. Thi s situatio n appear s t o hav e resulte d fro m th e fac t tha t ther e wa s a  syste m 
of Publi c Prosecutio n establishe d i n Scotlan d lon g befor e th e introductio n o f polic e force s b y 
the passin g o f variou s loca l Act s a t th e beginnin g o f th e 19t h century . Whil e th e polic e 
play n o par t i n th e decisio n whethe r o r no t crimina l proceeding s shoul d b e take n i n respec t 
of crime s o r offence s reporte d b y the m t o th e Publi c Prosecutor , in practic e th e view s o f 
the polic e office r reportin g a  cas e ma y b e take n int o accoun t b y th e Prosecuto r i n reachin g 
a decision . Similarl y wher e agencie s othe r tha n th e polic e repor t case s t o th e Prosecuto r 
recommendations ma y b e mad e bu t th e Prosecuto r canno t b e force d t o rais e pro-ceedings . 

12. I n th e standar d wor k Crimina l Procedur e accordin g t o Th e La w o f Scotlan d b y Rento n 
and Brow n (4t h Edition), 1 th e factor s whic h ough t t o b e born e i n min d b y prosecutor s i n 
Scotland i n considerin g whether , i n an y particula r cas e crimina l proceeding s shoul d b e raise d 
are liste d a s follows: -

(i) Whethe r th e fact s disclose d i n th e informatio n constitut e eithe r a  crim e accordin g 
to th e commo n la w o f Scotland , o r a  contraventio n o f a n Ac t o f Parliamen t 
which extend s t o tha t country . 

(ii) Whethe r ther e i s sufficien t evidenc e i n suppor t o f thes e fact s t o justif y th e 
institution o f crimina l proceedings . 

(iii) Whethe r th e ac t o r omissio n charge d i s o f sufficien t importanc e t o b e mad e th e 
subject o f a  crimina l prosecution . 
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(iv) Whethe r ther e i s an y reaso n t o suspec t tha t th e informatio n i s inspire d b y malic e 
or ill-wil l o n th e par t o f th e informan t toward s th e perso n charged . 

(v) Whethe r ther e i s sufficien t excus e fo r th e conduc t o f th e accuse d perso n t o 
warrant th e abandonmen t o f proceeding s agains t him . 

(vi) Whethe r th e cas e i s mor e suitabl e fo r tria l i n th e civi l court , i n th e respec t tha t 
the fact s rais e a  questio n o f a  civi l right . 

(The abov e criteri a als o appea r i n th e firs t edditio n o f Rento n an d Brow n datin g 
from 1909) . 

13. Shoul d th e informatio n befor e th e Prosecuto r appea r t o warran t crimina l pro-ceedings , 
these mus t b e take n i n a  cour t havin g jurisdictio n t o tr y th e offenc e and , i n th e even t o f 
conviction, t o impos e a n adequat e punishment . 

14. A  defec t i n jurisdictio n i s a  fata l nullit y an d a  Prosecuto r shoul d no t institut e 
proceedings unles s hi s cour t ha s jurisdictio n t o tr y th e case . 

15. Althoug h th e Scottis h crimina l justic e syste m adopt s a n adversaria l approac h i n tryin g 
criminal cases , a  syste m o f publi c prosecutio n operate s withi n thi s framewor k an d th e 
private citize n ha s a  ver y limite d righ t t o rais e crimina l proceedings . Thi s i s i n contras t t o 
the positio n i n Englan d wher e th e privat e citize n ha s a  muc h les s restricte d righ t t o 
prosecute. 

16. Th e Lor d Advocat e i s responsibl e fo r an d direct s al l publi c prosecutor s i n Scotland . Hi s 
deputy i s th e Solicitor-Genera l fo r Scotland . Th e Lor d Advocat e an d th e Solicitor-Genera l 
are know n a s th e La w Officer s o f th e Crown , ar e appointe d b y th e Quee n o n th e 
recommendation o f th e Prim e Minister 2 an d demi t offic e o n a  chang e o f Government . Th e 
Law Officer s ar e accountabl e t o Parliamen t fo r thei r actions . The y ar e assiste d i n thei r 
day-to-day non-politica l dutie s b y 1 2 Advocate s Depute , know n collectivel y a s Crow n 
Counsel. 

17. A t a  loca l level , publi c prosecution s ar e conducte d b y Procurator s Fiscal . The y hav e 
autonomy withi n thei r are a i n considerin g charge s fo r proceeding s an d prosecutin g crime s an d 
offences a t summar y leve l subjec t t o an y genera l direction s issue d b y th e Lor d Advocate . 
Procurators Fisca l canno t tak e an y proceeding s o n indictmen t withou t obtainin g th e prio r 
approval o f Crow n Counse l sinc e al l suc h proceeding s ar e a t th e instanc e o f th e Lor d 
Advocate. 

18. I n considerin g report s allegin g th e commissio n o f mino r crime s an d offence s Procurator s 
Fiscal ma y decid e t o issu e a  warnin g t o th e accuse d perso n i n appropriat e cases . I n Ma y 
1979 th e Lor d Advocat e issue d guideline s t o Procurator s Fisca l t o assis t the m i n decidin g 
which case s merite d th e issu e o f a  warnin g rathe r tha n th e institutio n o f crimina l 
proceedings o r require d mor e tha n th e mer e markin g o f a  cas e "n o proceedings" . Thi s 
instruction wa s issue d t o standardis e warnin g procedure s whic h ha d bee n practise d b y variou s 
Procurators Fisca l fo r man y years . A s a  resul t o f contro-vers y i n th e medi a followin g th e 
issue o f thes e instructions , th e guideline s wer e debate d i n Parliamen t b y th e Scottis h Gran d 
Committee.3 I n th e ligh t o f thi s debat e an d experienc e gaine d revise d instruction s wer e 
issued t o Procurator s Fisca l i n Jul y 198 0 an d thes e hav e receive d extensiv e publicity . Th e 
issue o f a  warnin g lette r t o a n allege d offende r i s considere d th e appropriat e metho d o f 
dealing wit h a  cas e wher e ther e appear s t o b e sufficien t evidenc e tha t th e perso n concerne d 
has committe d a  mino r crim e bu t th e cas e i s no t s o trivia l a s t o meri t n o action . Warning s 
therefore ar e a n alternativ e t o prosecutio n an d ar e issue d i n case s wher e th e Procurato r 
Fiscal migh t otherwis e b e dispose d t o prosecute . I n considerin g whethe r o r no t t o 
administer a  warnin g Procurator s Fisca l shoul d hav e regar d t o th e following: -

(i) I n n o cas e shoul d a  warnin g b e administere d unles s th e Procurato r Fisca l ha s i n hi s 
possession sufficien t evidenc e whic h woul d i n hi s opinio n justif y hi m i n takin g 
proceedings i n court . 

(ii) A  warnin g ma y b e administere d whethe r o r no t th e accuse d perso n i s allege d t o hav e 
admitted o r denie d th e offenc e o r mad e n o statemen t t o th e police . 

(iii) I f th e Procurato r Fisca l give s a  warnin g h e wil l b e regarde d a s havin g decide d no t t o 
take cour t proceeding s i n respec t o f th e case . Accordingl y n o warnin g wil l b e 
administered o n th e understandin g tha t i f i t i s no t accepted , th e Procurato r Fisca l 
will tak e proceeding s i n court . 

(iv) An y warnin g shoul d avoi d givin g th e impressio n tha t th e Procurato r Fisca l i s adju -
dicating o n th e guil t o r innocenc e o f th e perso n concerned . 
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Such warning s ar e normall y sen t t o allege d offender s i n writin g bu t i n exceptiona l case s 
Procurators Fisca l ma y administe r verba l warnings . 

19. A s i s indicate d abov e wher e a  warnin g i s issue d n o crimina l proceeding s ca n b e take n a t 
a late r dat e i n respec t o f th e sam e offence . 

20. Wher e th e Prosecuto r ha s decide d no t t o tak e proceeding s h e ma y b e abl e t o rais e 
proceedings a t a  late r dat e fo r exampl e i f furthe r informatio n come s t o ligh t s o lon g a s h e 
has no t intimate d t o th e accuse d o r publicl y tha t h e i s t o tak e n o proceedings . I n case s 
where th e Prosecuto r institute s crimina l proceeding s h e ma y abando n th e pro-ceeding s a t an y 
stage thereafter . Th e initia l decisio n whethe r o r no t t o institut e crimina l proceeding s i s 
usually take n b y th e Prosecuto r solel y o n th e informatio n supplie d t o hi m b y th e reportin g 
agency whic h i n ove r 9 0 pe r cen t o f case s i s th e police . I n som e instances , th e Prosecuto r 
may mak e furthe r inquirie s o f hi s ow n o r reques t furthe r informatio n fro m th e reportin g 
agency befor e reachin g hi s decision . 

21 . Onc e crimina l proceeding s ar e institute d th e Prosecuto r ma y com e int o possessio n o f 
other informatio n fro m a  variet y o f sources , principall y fro m th e accuse d o r hi s lega l 
representative. A s a  resul t o f thi s furthe r informatio n th e Prosecuto r ma y b e dispose d t o 
review hi s origina l decision . Th e decisio n whethe r t o prosecut e i s therefor e a  continuin g 
one. 

22. I n th e so-calle d "Glasgo w rap e case" , th e Prosecuto r Fisca l a t Glasgow , o n receip t o f 
information fro m th e police , raise d proceeding s agains t fou r youth s fo r rap e an d attempte d 
murder. O n reportin g th e cas e t o Crow n Counse l they , i n th e exercis e o f thei r 
responsibility a s independen t prosecutors , indicte d 3  o f thes e youths , o n on e charg e o f rap e 
and on e charg e o f assaul t t o sever e injury , permanen t disfiguremen t an d dange r t o life . 
The cas e wa s pu t ou t fo r a  sittin g o f th e Hig h Cour t i n Glasgo w i n Jun e 1981 . Whe n th e 
victim appeare d i t wa s apparen t tha t sh e wa s no t i n a  fi t stat e t o giv e evidence , an d o n 
the instruction s o f Crow n Counse l sh e wa s examine d b y a  consultan t psychiatrist . Th e 
psychiatrist wa s o f th e opinio n tha t th e woman' s medica l histor y sinc e th e event s complaine d 
of wa s suc h tha t a  cour t appearanc e a t tha t tim e t o giv e evidenc e woul d b e detrimenta l t o 
her healt h an d carrie d a  hazar d o f suicid e bot h befor e an d afte r th e trial , whateve r th e 
result. Th e cas e wa s therefor e no t proceede d wit h an d thereafte r th e decisio n ha d t o b e 
taken whethe r th e tria l shoul d b e furthe r postponed , o r whethe r th e Crow n shoul d procee d 
with th e whole , o r part , o f th e indictmen t i n th e absenc e o f th e woman' s evidenc e o r 
whether th e cas e shoul d b e droppe d altogether . Crow n Counse l decide d t o tak e n o furthe r 
proceedings principall y becaus e o f th e likel y effec t o n th e healt h o f th e woma n an d als o i n 
the ligh t o f th e informatio n availabl e tha t th e prospec t o f improvemen t i n th e woman' s 
health t o alte r th e situatio n wa s no t sufficien t t o justif y keepin g th e proceeding s aliv e an y 
further.4 

23. Thi s decisio n receive d grea t publicit y i n th e medi a i n Januar y 198 2 an d wa s debate d i n 
both House s o f Parliamen t o n 2 1 Januar y 1982 . Becaus e Crow n Counsel' s decisio n ha d bee n 
intimated t o th e accused , th e Crow n wa s barre d fro m institutin g fres h proceeding s agains t 
the youths . I n th e even t th e woma n recovere d sufficientl y fo r anothe r psychiatris t t o sa y i n 
March 198 2 tha t sh e wa s probabl y fi t t o giv e evidence . Th e woma n applie d t o th e Hig h 
Court o f Justiciar y an d wa s grante d authorit y t o procee d wit h a  privat e prosecutio n whic h 
took plac e i n Ma y 198 2 i n th e Hig h Cour t a t Edinburg h whe n on e o f th e accuse d wa s 
convicted o f rap e an d assaul t an d sentence d t o 1 2 years ' detentio n an d th e othe r tw o 
accused wer e convicte d o f indecen t assaul t an d ha d sentenc e deferre d i n thei r case s fo r on e 
year. Thi s cas e represente d th e firs t successfu l Hig h Cour t privat e prosecutio n i n Scotlan d 
since 1909 . A  numbe r o f mino r offence s ma y stil l b e prosecute d b y privat e prosecutor s bu t 
an ordinar y citize n ma y onl y institut e a  privat e prosecutio n i n th e Hig h Cour t whe n give n 
authority b y th e Cour t an d thi s authorit y i s grante d extremel y infrequentl y sinc e th e Lor d 
Advocate i n exercisin g hi s dutie s seek s t o ac t i n th e publi c interest . 

24. Th e debat e o n 2 1 Januar y i n Parliamen t t o som e exten t deal t wit h a  repor t o f a 
statement sai d t o hav e bee n mad e t o th e pres s b y th e the n Solicitor-Genera l fo r Scotland . 
That par t o f th e debat e doe s no t affec t th e presen t issue . Th e genera l positio n remain s 
unchanged i n tha t th e Publi c Prosecuto r a t whateve r leve l ha s th e dut y t o decid e i n th e firs t 
place whethe r o r no t t o prosecut e an d thereafte r whethe r o r no t t o continu e th e proceeding s 
until ther e i s a  judicia l determinatio n o f th e case . 
place whethe r o r no t t o prosecut e an d thereafte r whethe r o r no t t o continu e th e proceeding s 
until ther e i s a  judicia l determinatio n o f th e case . 
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25. I n a  recen t stud y carrie d ou t int o th e us e o f discretio n whethe r o r no t t o prosecut e b y 
Procurators Fiscal 5 i t wa s foun d tha t Procurator s Fisca l exercise d thei r discretio n no t t o 
prosecute i n onl y 8  pe r cen t o f cases . Th e reaso n wh y Procurator s Fisca l wer e foun d t o 
exercise thei r discretio n no t t o prosecut e comparativel y rarel y wa s considere d t o b e du e t o 
some exten t t o th e lac k o f alternative s t o prosecutio n ope n t o 
place whethe r o r no t t o prosecut e an d therafte r whethe r o r no t t o continu e th e proceeding s 
until ther e i s a  judicia l determinatio n o f th e case . 

25. I n a  recen t stud y carrie d ou t int o th e us e o f discretio n whethe r o r no t t o prosecut e b y 
Procurators Fiscal 5 i t wa s foun d tha t Procurator s Fisca l exercise d thei r discretio n no t th e 
prosecute i n onl y 8  pe r cen t o f cases . Th e reaso n wh y Procurator s Fisca l wer e foun d t o b e 
due t o som e exten t t o th e lac k o f alternative s t o prosecutio n ope n t o Procurator s Fiscal . 
(The researc h wa s carrie d ou t prio r t o issu e o f th e Lor d Advocate' s instructio n o n 
warnings). I t wa s foun d i n fac t tha t th e Procurato r Fiscal' s discretio n wa s muc h mor e 
freely exercise d late r i n th e proceeding s t o negotiat e plea s an d avoi d trial . Recentl y th e 
whole questio n o f alternative s t o prosecutio n ha s bee n considere d b y a  Departmenta l 
Committee heade d b y Lor d Stewart . Thei r firs t Report 6 publishe d i n Decembe r 198 0 
considered motorin g offence s an d ha s resulte d i n th e enactmen t o f provision s i n Par t II I o f 
the Transpor t Ac t 198 2 whic h giv e Procurator s Fisca l powe r t o offe r fixe d penaltie s t o 
offenders i n respec t o f mino r motorin g offence s i n lie u o f cour t proceedings . Th e secon d 
Report o f th e Committee , du e ou t late r thi s year , will  conside r mor e generall y wha t 
alternatives t o prosecutio n coul d b e implemente d t o dea l wit h mino r matter s a t presen t deal t 
with b y summar y prosecutions . 

26. I n conclusio n th e criteri a adopte d b y Prosecutor s i n Scotlan d i n decidin g whethe r o r no t 
to institut e crimina l proceeding s ar e o f long-standin g an d generall y know n an d understoo d b y 
members o f th e public . I n recen t year s alternative s t o prosecutio n hav e bee n mor e widel y 
used an d othe r alternative s suc h a s fixe d penaltie s hav e becom e available . A s th e syste m i n 
Scotland i s operate d i n th e publi c interes t Parliamen t ha s bee n involve d a s a  foru m o f 
debate whe n importan t prosecutoria l decision s hav e bee n questione d o r procedure s hav e bee n 
revised. 
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ANNEX I 

CRITERIA FO R PROSECUTIO N 

Introduction 

1. O f al l th e decision s whic h hav e t o b e mad e b y thos e wit h responsibilit y fo r th e conduc t 
of crimina l cases , b y fa r th e mos t importan t i s th e initia l on e a s t o whethe r o r no t a 
charge shoul d b e preferred . Naturall y th e degre e o f important e depend s t o som e exten t o n 
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the gravit y o f th e offenc e bu t a  wron g decisio n eithe r wa y ca n hav e disasterou s 
consequences affectin g no t onl y th e suspec t but , i n certai n circumstances , th e whol e 
community. I f a  guilt y ma n i s no t prosecuted , h e ma y g o o n t o caus e untol d furthe r harm ; 
yet i f a n innocen t ma n i s prosecuted , h e an d hi s famil y ma y b e seriousl y affecte d eve n i f 
the offenc e i s comparativel y mino r an d h e i s ultimatel y acquitted . 

2. Henc e wheneve r ther e i s som e roo m fo r doub t a s t o whethe r th e evidenc e i s sufficient , 
every effor t mus t b e mad e t o ensur e tha t th e decisio n i s reache d dispassionatel y afte r du e 
deliberation an d b y a  perso n experience d i n weighin g th e availabl e evidence . 

3. Sometimes , o f course , a  degre e o f hast e i s inevitabl e i f ther e i s a  dange r tha t th e 
suspect wil l disappear , commi t furthe r offences , interfer e wit h vita l witnesse s o r otherwis e 
impede th e investigation . 

Sufficiency o f evidenc e 

4. Whe n considerin g th e institutio n o r continuatio n o f crimina l proceedings , th e firs t 
question t o b e determine d b y th e prosecuto r i s whethe r evidenc e i s sufficien t t o justif y a 
prosecution. Th e Directo r o f Publi c Prosecution s doe s no t suppor t th e propositio n tha t a 
bare prim a faci e cas e i s enough , bu t rathe r applie s th e tes t o f whethe r ther e i s a  reasonabl e 
prospect o f a  conviction ; o r ,  pu t anothe r way , whethe r a  convictio n i s mor e likel y tha n a n 
acquittal befor e a n impartia l jur y properl y directe d i n accordanc e wit h th e law . 

5. A n eve n highe r standar d i s se t i f a n acquitta l woul d o r migh t produc e unfortunat e 
consequences. Fo r example , i f a  ma n wh o ha s bee n convicte d o f som e offenc e i s 
subsequently acquitte d o f havin g give n perjure d evidenc e a t hi s trial , tha t acquitta l migh t b e 
seen a s castin g doub t o n th e origina l conviction . Likewis e a n unsuccessfu l prosecutio n o f a n 
allegedly obscen e boo k will , i f th e tria l ha s attracte d publicity , lea d t o a  considerabl e 
increase i n sales . 

6. I n suc h case s th e Directo r o f Publi c Prosecution s i s hesitan t t o prosecut e unles s h e 
thinks th e prospect s o f a  convictio n ar e high . H e als o tend s t o adop t a  simila r hig h 
standard i f th e tria l i s likel y t o b e abnormall y lon g an d expensiv e an d th e offenc e i s no t 
especially grave . 

7. I n reachin g hi s decisio n a s t o sufficienc y o f evidence , th e Directo r consider s suc h 
factors as : availability , credi t an d credibilit y o f witnesse s an d thei r likel y impressio n o n a 
jury; th e admissibilit y o f an y admissions , i f necessar y havin g regar d t o th e ag e an d 
intelligence o f th e defendant ; th e reliabilit y o f an y identification ; an d will  dra w o n hi s 
experience t o evaluat e ho w stron g th e cas e i s likel y t o b e whe n presente d i n Court . 

Public Interes t 

8. Havin g satisfie d himsel f tha t th e evidenc e itsel f ca n justif y proceedings , th e prosecuto r 
must the n conside r whethe r th e publi c interes t require s a  prosecution . Ther e ar e som e wh o 
feel that , wher e th e evidenc e i s sufficient , proceeding s ough t t o follow ; bu t th e Directo r o f 
Public Prosecution s prefer s th e vie w expresse d i n a  Hous e o f Common s debat e b y Lor d 
Shawcross whe n h e wa s Attorney-General , an d subsequentl y endorse d b y hi s successors: -

"It ha s neve r bee n th e rul e i n thi s Countr y -  I  hop e i t neve r wil l b e -  tha t suspecte d 
criminal offence s mus t automaticall y b e th e subjec t o f prosecution . Indee d th e ver y 
first Regulation s unde r whic h th e Directo r o f Publi c Prosecution s worke d provide d tha t 
he should.. . prosecut e 'whereve r i t appear s tha t th e offenc e o r th e circumstance s o f 
its commissio n i s o r ar e o f suc h a  characte r tha t a  prosecutio n i n respec t thereo f i s 
required i n th e publi c interest. ' Tha t i s stil l th e dominan t consideration. " 

He continue d b y sayin g tha t regar d mus t b e ha d t o "th e effec t whic h th e prosecution , 
successful o r unsuccessfu l a s th e cas e ma y be , woul d hav e upo n publi c moral e an d order , 
and wit h an y othe r consideration s affectin g publi c policy" . 

9. Th e factor s whic h ca n properl y lea d t o a  decisio n no t t o prosecut e will  var y fro m cas e 
to case , bu t broadl y speaking , th e grave r th e offence , th e les s likelihoo d ther e wil l b e tha t 
the publi c interes t wil l allo w o f a  disposa l les s tha n prosecution , fo r example , a  caution . 
The mos t commo n factors , an d th e attitud e o f th e Directo r o f Publi c Prosecution s toward s 
them are : -
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(a) Likel y Penalt y 

When th e circumstance s o f a n offence , especiall y i f triabl e o n indictment , ar e no t 
particularly serious , an d th e probabl e penalt y o n convictio n woul d onl y b e a 
conditional o r absolut e discharge , i t woul d no t normall y b e i n th e publi c interes t t o 
prosecute. 

(b) Stalenes s 

Regard mus t b e ha d no t onl y t o th e dat e whe n th e las t know n offenc e wa s 
committed, bu t als o th e lengt h o f tim e whic h i s likel y t o elaps e befor e th e matte r 
can b e brough t t o trial . Th e Directo r i s slo w t o prosecut e i f th e las t offenc e wa s 
committed thre e o r mor e year s befor e th e probabl e dat e o f trial , unless , despit e it s 
staleness, a n immediat e custodia l sentenc e o f som e lengt h i s likel y t o b e imposed . 
Less regar d i s pai d t o staleness , however , i f i t ha s bee n contribute d t o b y th e 
proposed defendan t himself , o r th e complexit y o f th e cas e ha s necessitate d length y 
police investigation . 

(c) Youth 

The stigm a o f a  convictio n ca n caus e irreparabl e har m t o th e futur e prospect s o f a 
young person , an d carefu l consideratio n shoul d b e give n t o th e possibilit y o f dealin g 
with hi m o r he r b y mean s o f a  caution . Regar d mus t b e ha d t o previou s character , 
parental attitud e an d likelihoo d o f th e offenc e bein g repeated . 

(d) Ol d ag e an d infirmit y 

(i) Th e olde r o r mor e infir m th e offender , th e mor e reluctan t i s th e Directo r o f 
Public Prosecution s t o prosecut e unles s ther e i s a  rea l possibilit y o f repetitio n 
or th e offenc e i s o f suc h gravit y tha t i t i s impossibl e t o overlook . I n general , 
it seem s righ t no t t o prosecut e wheneve r a  Cour t i s likel y t o pa y suc h regar d 
to th e ag e o f infirmit y o f th e offende r a s t o induc e i t t o impos e onl y a 
nominal penalty , althoug h ther e ma y b e exceptiona l circumstances , suc h a s 
where th e accuse d stil l hold s a  positio n o f som e importance , whe n proceeding s 
are require d i n th e publi c interes t regardles s o f wha t penalt y ma y b e imposed . 

(ii) On e mus t o f cours e als o conside r whethe r th e accuse d i s likel y t o b e fi t enoug h 
to stan d hi s trial . Fo r thi s purpos e th e Directo r o f Publi c Prosecution s 
sometimes obtain s fro m th e defenc e solicito r an y medica l report s whic h hav e 
been mad e o n hi s clien t an d ma y arrange , throug h him , fo r a n independen t 
medical examination . 

(e) Menta l illnes s o r stres s 

(i) Th e defenc e solicitor , knowin g tha t th e polic e ar e investigatin g hi s client' s 
conduct, ma y sometime s sen d t o th e Directo r o f Publi c Prosecution s a 
psychiatric repor t t o th e effec t tha t th e accuse d i s sufferin g fro m som e for m 
of menta l illnes s an d tha t th e strai n o f crimina l proceeding s wil l lea d t o a 
considerable an d permanen t worsenin g o f hi s condition . Thi s i s nearl y a s 
worrying as , say , a  repor t tha t th e accuse d ha s a  wea k hear t an d tha t th e 
shock o f prosecutio n ma y b e fatal . 

(ii) Onc e again , th e Directo r o f Publi c Prosecution s wil l normall y tr y t o arrang e fo r 
an independen t examinatio n an d will  i n an y even t giv e anxiou s consideratio n t o 
such report s a s h e ma y receive . Thi s i s a  difficul t fiel d becaus e i n som e 
instances th e accuse d ma y hav e becom e mentall y disturbe d o r depresse d b y th e 
mere fac t tha t hi s misconduc t ha s bee n discovere d an d th e Directo r o f Publi c 
Prosecution i s sometime s dubiou s abou t a  prognosi s tha t crimina l proeeding s wil l 
adversely affec t hi s conditio n t o a  significan t extent . 

(iii) Th e Directo r o f Publi c Prosecution s doe s no t normall y thin k i t i s righ t t o pa y 
much regar d t o evidenc e o f menta l instabilit y whic h i s no t couple d wit h a 
prognosis a s t o th e advers e effec t o f proceedings , a s suc h instabilit y ma y 
increase th e likelihoo d tha t th e offenc e wil l b e repeated . Th e accused' s 
mental stat e will , o f course , b e relevan t i n considerin g an y issu e o f men s re a 
or fitnes s t o plead . 
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( f ) Sexua l offence s 

Where th e gir l o r yout h ha s bee n a  willin g part y t o th e offenc e th e Directo r o f Publi c 
Prosecutions take s int o accoun t he r o r hi s age , th e relativ e ag e o f th e partie s an d 
whether o r no t ther e wa s an y elemen t o f seductio n o r corruption . 

(g) Complainant' s attitud e 

In som e cases , th e Directo r o f Publi c Prosecution s think s i t i s prope r t o hav e regar d 
to th e attitud e o f a  complainan t wh o ma y hav e gon e t o th e polic e i n th e hea t o f th e 
moment -  a s i n man y husband/wif e assaul t case s -  bu t late r expresse s a  wis h tha t n o 
action b e taken . Usuall y i n suc h circumstance s h e woul d no t prosecut e unles s ther e 
was suspicio n tha t th e chang e o f hear t wa s actuate d b y fea r o r th e offenc e wa s o f 
some gravity . Th e Directo r o f Publi c Prosecutions ' attitud e woul d b e th e sam e i n 
the cas e of , fo r example , a  comparativel y mino r thef t o r crimina l damag e i f th e 
owner o f th e propert y expresse d a  wis h tha t ther e shoul d b e n o prosecution . 

10. Finall y if , havin g weighe d suc h o f th e abov e factor s a s ma y appertai n t o th e case , 
the Directo r o f Publi c Prosecution s i s stil l i n doub t a s t o whethe r proceeding s ar e calle d 
for, h e woul d thro w int o th e scale s th e goo d o r ba d characte r o f th e accused , th e attitud e 
of th e loca l communit y an d an y informatio n abou t th e prevalenc e o f th e particula r offenc e 
in th e are a o r nationally . Shoul d doub t stil l remain , th e Directo r o f Publi c Prosecution s 
considers tha t th e scale s shoul d normall y b e tippe d i n favou r o f prosecutio n a s i f th e balanc e 
is s o even , i t coul d properl y b e sai d tha t th e fina l arbite r mus t b e th e Court . 
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