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THE DECISIO N T O PROSECUTE : GUIDELINE S 

PRESENTED T O TH E AUSTRALIA N FEDERA L 
PARLIAMENT O N BEHAL F O F TH E FEDERA L 

ATTORNEY-GENERAL 

Memorandum b y th e COMMONWEALT H SECRETARIA T 

In Decembe r 198 2 th e Australia n Federa l Attorney-General , Senato r th e Hon . Pete r Durack , 
QC, arrange d fo r guideline s t o b e presente d t o th e Federa l Parliamen t settin g ou t th e basi s 
on whic h th e decisio n t o prosecute , an d othe r discretion s i n th e prosecutoria l process , shoul d 
be exercised . 

2. Th e purpos e wa s t o giv e guidanc e t o officer s o f th e Attorney-General' s Departmen t 
and othe r officer s engage d i n th e prosecutio n o f Federa l Offences , an d als o t o mak e th e 
public awar e o f th e consideration s upo n whic h thes e decision s ar e made . 

3. A s th e annexe d documen t shows , th e Attorney-Genera l intend s t o follo w thes e 
guidelines himsel f a s Firs t La w Office r an d t o requir e othe r Federa l officer s engage d i n la w 
enforcement t o d o so . 

ANNEX 

PROSECUTION POLIC Y O F TH E COMMONWEALT H 

Guidelines fo r th e makin g o f decision s 
in th e prosecutio n proces s an d th e 

considerations upo n whic h thes e 
decisions ar e mad e 

Introduction 

The Attorney-General' s ministeria l responsibilit y fo r th e crimina l justic e syste m o f th e 
Commonwealth, a s par t o f hi s genera l responsibilit y fo r la w an d justice , i s clearl y on e o f 
the mos t importan t feature s o f hi s portfolio . I n thi s connectio n I  hav e bee n consciou s fo r 
some tim e o f th e nee d fo r a  clea r statemen t o f th e prosecutio n polic y o f th e 
Commonwealth. 

2. I t i s important , I  believe , no t onl y tha t officer s o f m y Departmen t an d othe r officer s 
of th e Commonwealt h engage d i n th e prosecutio n o f Commonwealt h offence s shoul d hav e 
clear guideline s fo r th e makin g o f decision s a s t o prosecutio n actio n (whethe r i t i s th e 
decision t o prosecut e o r an y othe r decisio n i n th e prosecutio n process ) bu t als o tha t th e 
public generall y shoul d b e awar e o f th e consideration s upo n whic h thes e decision s ar e made . 
The La w Refor m Commissio n i n it s recen t Interi m Repor t o n Sentencin g mad e observation s 
to simila r effect . 

3. I  hav e therefor e decide d tha t I  shoul d stat e th e guideline s o n prosecutio n actio n tha t I 
shall mysel f follo w a s Firs t La w Office r an d tha t I  requir e t o b e followe d b y officer s o f m y 
Department an d othe r officer s o f th e Commonwealt h engage d i n la w enforcement . Th e 
principles se t ou t i n th e statemen t d o not , I  believe , represen t an y substantia l departur e 
from thos e tha t hav e i n th e pas t guide d person s responsibl e fo r Commonwealt h prosecution s 
but thi s i s th e firs t time , s o fa r a s I  a m aware , tha t thes e principle s hav e bee n gathere d 
together i n on e statement . 

4. I  shal l dea l wit h th e matte r unde r th e followin g headings : 

(i) wh o ma y institut e an d conduc t Commonwealt h prosecutions ; 
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(ii) th e decisio n t o prosecute ; 

(iii) lin e o f authorit y withi n m y Department ; 

(iv) th e conduc t o f cases ; 

(v) th e grantin g o f indemnitie s o r pardon s t o witnesses ; 

(vi) agreement s t o terminat e prosecution s i n retur n fo r guilt y plea s t o fewe r tha n al l 
charges o r t o lesse r charges ; 

(vii) th e us e o f th e Crime s Ac t 191 4 i n plac e o f th e provision s o f a  particula r Act ; 

(viii) th e prosecutio n o f minors ; 

(ix) n o bil l applications ; 

(x) Specia l Prosecutor s an d th e Nationa l Crime s Commissio n 

(xi) conclusion . 

(i) Wh o ma y institut e o r conduc t Commonwealt h prosecution s 

5. Th e righ t o f th e privat e citize n t o initiat e a  prosecutio n fo r a  breac h o f la w ha s lon g 
been regarde d a s " a usefu l constitutiona l safeguar d agains t capricious , corrup t o r biase d 
failures o r refusa l o f authoritie s t o prosecut e offence s agains t th e crimina l law" : Lor d 
Diplock i n Gourie t v . H .M. ' s Attorney-Genera l [1977 ] 3  All . E.R . 70  a t p.97 . Thi s righ t 
is recognize d b y sectio n 1 3 o f th e Crime s Ac t 191 4 whic h provides : 

"13.Unless th e contrar y intentio n appear s i n th e Ac t o r regulatio n creatin g th e offence , 
any perso n ma y -

(a) institut e proceeding s fo r th e commitmen t fo r tria l o f an y perso n i n respec t o f 
any indictabl e offenc e agains t th e la w o f th e Commonwealth ; o r 

(b) institut e proceeding s fo r th e summar y convictio n o f an y perso n i n respec t o f 
any offenc e agains t th e la w o f th e Commonwealt h punishabl e o n summar y 
conviction." 

6. Nevertheless , whil e thi s i s th e positio n i n law , i n practice , al l bu t a  ver y smal l 
number o f prosecution s ar e initiate d b y officer s o f th e Governmen t o r it s agencies . Th e 
division o f responsibilitie s amon g th e Minister s o f th e Governmen t mean s tha t responsibilit y 
for initiatin g investigativ e actio n i n relatio n t o a  suspecte d offenc e ordinaril y rest s wit h th e 
Department administerin g th e relevan t Ac t o r regulatio n and , o f course , onl y a  limite d 
number o f Commonwealt h law s ar e administere d b y m y Department . Excep t i n case s wher e 
a Departmen t maintain s it s ow n investigatio n branch , investigation s ar e usuall y carrie d ou t 
by Australia n Federa l Police . Puttin g asid e case s o f a  ver y routin e nature , wher e th e 
prosecutions ar e handle d b y th e Departmen t concerned , a  repor t o n th e investigatio n i f a n 
offence appear s t o hav e bee n committed , shoul d b e submitte d t o m y Department ; ther e i t 
will b e examine d t o determin e whethe r a  prosecutio n shoul d b e initiated . I  shoul d mentio n 
that m y Departmen t i s availabl e t o provid e advic e t o polic e an d othe r investigatio n officer s 
at an y stag e o f a n investigatio n wher e ther e i s nee d fo r lega l advic e o r lega l polic y 
guidance. In  complicate d o r especiall y difficul t cases , i t wil l b e desirabl e tha t advic e o f 
this natur e b e sough t an d obtaine d a t a n earl y stage . 

7. T  deal i n a  late r par t o f thi s statemen t wit h th e genera l consideration s tha t shoul d b e 
taken int o accoun t i n thi s examination ; a t thi s point , I  explai n tha t th e view s o f th e 
Department responsibl e fo r th e administratio n o f th e la w i n questio n ar e carefull y take n int o 
account i n th e decisio n whethe r o r no t t o prosecut e an d indee d i t i s ver y rar e fo r a 
difference o f vie w t o aris e a t thi s stage . However , excep t i n th e limite d case s wher e th e 
consent o f th e responsibl e Ministe r o r a  specifie d office r t o a  prosecutio n i s require d b y th e 
terms o f th e relevan t Act , th e ultimat e decisio n whethe r o r no t t o prosecut e i s on e fo r th e 
Attorney-General o r hi s Department . Eve n i n thos e limite d cases , i t woul d no t b e 
appropriate fo r a  prosecutio n t o b e commence d wher e th e Attorney-Genera l o r hi s 
Department, becaus e o f th e stat e o f th e evidenc e o r othe r considerations , i s o f th e vie w 
that i t woul d no t b e i n th e interest s o f justic e t o proceed . 
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8 . Prosecution s unde r th e Crime s Ac t 1914 , whic h i s administere d b y th e 
At torney-Genera l , requir e specia l ment ion . In  th e cas e o f suspecte d offence s agains t th e 
general provision s o f th e Ac t , suc h a s sectio n 29 B dealin g wit h impositio n o n th e 
Commonweal th , i t i s th e pract ic e fo r th e Depar tmen t directl y affecte d b y th e suspecte d 
wrong doin g t o ini t iat e investigativ e ac t ion . Th e decisio n whethe r o r no t t o prosecut e mus t 
lie wit h th e At torney-Genera l o r hi s D e p a r t m e n t . 

9 . Th e presen t genera l rul e i n relatio n t o Commonwealt h prosecution s i s tha t al l 
prosecutions, excep t thos e o f th e ver y routin e natur e mentione d above , ar e conducte d b y 
legally qualifie d officer s o f th e Crow n Sol ic i tor ' s Divisio n i n m y Depar tmen t o r b y counse l 
briefed b y th e Crow n Solicitor . Th e interest s o f justic e a r e , 1  bel ieve , bes t serve d b y thi s 
pract ice althoug h exceptiona l circumstance s ma y aris e fro m t im e t o t im e requirin g a 
departure fro m th e rul e i n a  particula r c a s e . Wher e officer s o f anothe r Depar tmen t conduc t 
Commonwealth prosecution s I  woul d expec t the m t o observ e th e guideline s I  a m no w 
indicating. It  i s als o expecte d tha t Depar tment s dealin g wit h thi s limite d clas s o f case s wil l 
consult m y Depar tmen t wher e difficul t question s o f fac t o r la w a r i s e . 

10. Whe n a  Commonwealt h prosecutio n i s insti tute d b y wa y o f summon s o r information , m y 
Depar tmen t , excep t i n th e routin e case s mentione d above , prepare s th e summon s o r 
information. Th e grea t majorit y o f Commonwealt h prosecution s ar e s o ins t i tu ted . I n som e 
cases , however , th e initia l actio n wil l b e arres t withou t warran t an d thi s wil l usuall y b e 
effected b y a n office r o f th e Australia n Federa l Pol ice . However , a  powe r o f arres t i s 
given b y Commonwealt h legislatio n t o certai n othe r Commonwealt h off icers , suc h a s custom s 
officers, an d i n appropriat e circumstance s thi s ma y b e exercised . I t shoul d b e note d tha t 
section 8 A o f th e Crime s Ac t 191 4 require s t h a t , befor e effectin g arres t withou t warran t 
for a n offenc e agains t a  la w o f th e Commonwealt h o r Ter r i to ry , a  constabl e mus t hav e 
reasonable ground s t o believ e tha t proceeding s agains t th e perso n b y summon s woul d no t b e 
e f fec t ive . A  recen t decisio n o f th e Federa l Cour t establishe s tha t thi s provisio n operate s i n 
the Australia n Capita l Terri tor y t o th e exclusio n o f inconsisten t Terri tor y Ordinances . O f 
course , afte r th e enac tmen t o f th e Crimina l Investigatio n Bil l 1981 , regar d wil l nee d t o b e 
had t o th e change s tha t wil l b e effecte d b y tha t law . 

11 . Inevitably , case s wil l aris e wher e i t wil l b e necessar y an d appropriat e tha t a  polic e 
officer shoul d mak e a n arres t withou t warran t an d withou t a n opportunit y fo r consultatio n 
with m y Depar tmen t . However , i n case s wher e difficul t question s o f la w an d fac t ar e 
likely t o a r i se , i t i s desirabl e i n m y vie w tha t ther e should , provide d th e exigencie s o f th e 
situation permi t , b e consultatio n befor e th e arres t betwee n th e responsibl e polic e office r an d 
officers o f th e relevan t Deput y Crow n Sol ic i tor ' s Off ice . T o thi s end , ther e hav e bee n 
discussions betwee n th e Commissione r o f th e Australia n Federa l Polic e an d officer s o f m y 
Department an d agreemen t ha s bee n reache d o n thi s nee d fo r consul tat ion . 

12. Wher e a  prosecutio n i s initiate d b y a r r e s t , th e Deput y Crow n Solicito r bear s th e 
responsibility fo r decidin g whethe r t o procee d wit h thi s prosecutio n bu t h e wil l consul t wit h 
the polic e an d th e Depar tmen t responsibl e fo r administerin g th e la w i n questio n an d I  woul d 
expect tha t ther e wil l usuall y b e n o differenc e o f v iew . 

13. Specia l consideration s appl y i n relatio n t o prosecution s i n th e Australia n Capita l 
Ter r i to ry . Fo r example , thes e prosecution s includ e mat te r s t h a t , i n a  S t a t e , woul d b e deal t 
with a t municipa l level . A s a  resul t , th e Deput y Crow n Solicitor , A . C . T . , ma y b e 
involved a t a  late r stag e tha n woul d b e accpetabl e i n th e S t a t e s . 

14. Ther e i s a  questio n whethe r th e Attornev-Genera l ha s th e powe r t o interven e i n a 
private prosecutio n o f a  Commonwealt h offenc e a t th e commit ta l stag e o r durin g th e hearin g 
of a  charg e punishabl e o n summar y convict ion . I n th e Unite d Kingdom , b y virtu e o f 
s ta tutory provisions , th e Directo r o f Publi c Prosecutio n may , a t an y s t age , interven e i n a 
private prosecutio n and , b y offerin g n o evidence , t e rmina t e th e prosecution . However , 
there ar e n o equivalen t Commonwealt h s ta tu tor y provision s an d i n m y vie w i t i s highl y 
doubtful tha t th e Attorney-Genera l ha s thi s powe r o f in tervent ion . 

(ii) Th e decisio n t o prosecut e 

15. Th e initia l decisio n whethe r a  prosectuio n shoul d b e inst i tute d i s clearl y th e mos t 
important ste p i n prosecutio n actio n an d i n ever y cas e grea t car e mus t b e take n i n th e 
interests o f th e v ic t im , th e suspecte d offende r an d th e communit y a t larg e t o ensur e tha t 
the righ t decisio n i s made . 

16. I n thi s regard , th e initia l consideratio n i s sufficienc y o f th e evidenc e available ; a t 
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least, i t mus t b e sufficien t t o establis h a  prim a faci e cas e agains t th e defendant , tha t i s t o 
say, establis h commissio n o f th e offence , havin g regar d t o th e standar d o f proo f i n crimina l 
cases. Additionally , a  prosecutio n shoul d no t normall y procee d unles s ther e i s a  reasonabl e 
prospect o f conviction ; i t shoul d b e rathe r mor e likel y tha n no t tha t th e prosecutio n wil l 
result i n a  conviction . This , o f course , ma y b e a  di f f icul t questio n an d i t i s recognise d 
that ther e ca n neve r b e a n assuranc e tha t an y prosecutio n wil l succeed . Indeed , i t i s 
inevitable tha t som e wi l l f a i l . However , applicatio n o f thi s tes t dispassionately , afte r du e 
deliberation an d b y a  perso n experience d i n weighin g th e availabl e evidenc e i s th e bes t wa y 
of avoidin g th e ris k o f prosecutio n o f a n innocen t ma n an d th e useles s expenditur e o f publi c 
funds. 

17. Th e secon d majo r consideratio n i s whether , i n th e ligh t o f provabl e fact s an d th e whol e 
of th e surroundin g circumstances , th e publi c interes t require s th e institutio n o f th e 
prosecution. I t ha s neve r bee n th e rul e i n Australi a o r i n th e Unite d Kingdo m tha t al l 
offences brough t t o th e knowledg e o f th e authoritie s mus t b e prosecuted . Regar d mus t b e 
had b y thos e responsibl e fo r a  prosecutio n decisio n t o man y factors . Thes e includ e th e 
seriousness o f th e offence , th e youth , ag e o r specia l inf i rmit y o f th e offender , th e degre e 
of hi s culpabilit y i n connectio n wit h th e offence , whethe r o r no t h e i s a  f irs t offende r an d 
the nee d t o provid e a  deterren t t o simila r offenders . Obscurit y o r obsolescenc e o f th e la w 
in questio n i s a  furthe r possibl e consideration . Th e mor e mino r th e offence , th e greate r th e 
attention tha t shoul d b e pai d t o mitigatin g circumstances . O n th e othe r hand , regar d ma y 
properly b e ha d t o th e possibl e prevalenc e o f th e offence . N o on e o f thes e consideration s i s 
overriding; i n a  particula r cas e al l relevan t consideration s mus t b e take n int o account . 

18. I n makin g a  decisio n t o la y o r procee d wit h conspirac y charge s agains t a  numbe r o f 
defendants jo int ly , regar d mus t b e ha d t o th e practica l di f f icul t ies , particularl y th e lengt h 
of a  hearing , involve d i n a  t r ia l o f numerou s defendants . Therefore , i n case s o f thi s 
nature, attentio n shoul d b e directe d a t th e earlies t possibl e stag e t o determinin g th e person s 
most seriousl y implicate d an d th e appropriat e charge s t o b e lai d agains t thos e persons . 
Ordinarily i t shoul d b e sufficien t t o l imi t th e conspirac y charge s t o thos e persons . 

19. A  decisio n whethe r o r no t t o prosecute , mus t clearl y no t b e influence d by : 

(a) Th e offender' s race , rel igion , sex , nationa l origi n o r politica l associations , 
activities o r beliefs ; 

(b) a  possibl e politica l advantag e o r disadvantag e t o th e Governmen t o r an y politica l 
party; 

(c) persona l feeling s concernin g th e offende r o r th e v ic t im ; o r 

(d) th e possibl e effec t o f th e decisio n o n th e persona l o r professiona l circumstance s 
of th e perso n responsibl e fo r th e prosecutio n decision . 

20. A s regard s th e Attorney-General ' s ow n involvement , I  accep t th e principl e a s lai d 
down b y Si r Hartle y Shawcros s a s Attorney-Genera l i n thes e word s quote d i n Edward s La w 
Officers o f th e Crow n a t p.223 : 

" I t i s th e dut y o f a n Attorney-Genera l i n decidin g whethe r o r no t t o authoris e th e 
prosecution, t o acquain t himsel f wit h al l relevan t facts , including , fo r instance , th e 
effect whic h th e prosecution , successfu l o r unsuccessfu l a s th e cas e ma y be , woul d 
have upo n publi c moral e an d order , an d wit h an y othe r consideratio n affectin g publi c 
policy. I n orde r s o t o infor m himself , h e may , althoug h I  d o no t thin k h e i s oblige d 
t o , consul t wit h an y o f his  colleague s i n th e government , an d indeed , a s Lor d Simo n 
once said , h e woul d i n som e case s b e a  foo l i f h e di d not . O n th e othe r hand , th e 
assistance o f hi s colleague s i s confine d t o informin g hi m o f particula r consideration s 
which migh t affec t hi s ow n decision , an d doe s no t consist , an d mus t no t consist , i n 
tell ing hi m wha t tha t decisio n ough t t o be . Th e responsibilit y fo r th e eventua l decisio n 
rests wit h th e Attorney-General , an d h e i s no t t o b e put , an d i s no t put , unde r 
pressure b y his  colleague s i n th e matter . Nor , o f course , ca n th e Attorney-Genera l 
shift hi s responsibilit y fo r makin g th e decisio n o n t o th e shoulder s o f hi s colleagues . I f 
polit ical consideration s whic h i n th e broa d sens e tha t I  hav e indicate d affec t 
government i n th e abstrac t aris e i t i s th e Attorney-General , applyin g hi s judicia l mind , 
who ha s t o b e th e sol e judg e o f thos e considerations. " 

The speec h o f th e Prim e Ministe r i n th e Hous e o f Representative s o n 6  Septembe r 197 7 
clearly show s tha t hi s principl e i s accepte d b y th e Governmen t generally . 
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21. Wher e a  decisio n i s mad e no t t o prosecute , tha t decisio n shoul d b e appropriatel y 
recorded i n th e officia l papers . 

22. A s t o th e natur e o f th e charg e t o b e laid , th e perso n responsibl e shoul d tak e car e t o 
select th e charg e that : 

(a) adequatel y reflec t th e natur e o f th e crimina l conduc t involved ; 

(b) ca n b e supporte d b y admissibl e evidenc e sufficien t t o sustai n a  conviction ; an d 

(c) provide s a  basi s fo r a n appropriat e sentenc e i n al l th e circumstance s o f th e case . 

(iii) Lin e o f authorit y withi n m y Departmen t 

23. Decision s t o prosecut e i n th e grea t majorit y o f case s conducte d b y m y Departmen t ar e 
made b y Deput y Crow n Solicitor' s officer s i n eac h Stat e an d Territory . A  Deput y Crow n 
Solicitor i s expecte d i n speciall y important , difficul t o r doubtfu l case s t o consul t wit h hi s 
Central Offic e and , i n ver y exceptiona l cases , th e Attorney-Genera l himsel f ma y b e 
consulted. H e ma y als o b e involve d b y reaso n o f a  specia l statutor y requiremen t fo r hi s 
consent. 

(iv) Conduc t o f case s 

24. Th e conduc t o f a  prosecutio n onc e initiate d i s subjec t t o th e contro l o f th e relevan t 
court an d i t i s unnecessar y fo r thes e guideline s t o dea l i n detai l wit h thi s aspect . I t i s 
sufficient t o stat e tha t th e rol e o f th e prosecutio n i s fairl y t o plac e befor e th e cour t al l 
facts relevan t t o th e charg e s o tha t th e cour t ma y justl y resolv e th e issu e o f guil t o r 
innocence. T f th e defendan t i s bein g sentenced , fact s an d matter s relevan t t o sentenc e 
should the n b e place d befor e th e court . 

(v) Grantin g o f indemnitie s o r pardon s t o witnesse s 

25. In  principl e i t i s desirabl e tha t th e crimina l justic e syste m shoul d operat e withou t th e 
need t o gran t indemnitie s o r pardon s t o person s wh o participate d i n offence s wit h a  vie w t o 
these person s givin g evidenc e agains t th e principa l offenders . However , i t ha s lon g bee n 
recognised tha t i n som e case s thi s cours e ma y b e necessar y i n th e interest s o f justice . 
Indeed, tw o recen t Roya l Commission s (th e Australia n Roya l Commissio n o n Drug s 
constituted b y M r Justic e William s an d th e N.S.W . Roya l Commissio n o n th e sam e subjec t 
constituted b y M r Justic e Woodward ) hav e pointe d t o th e nee d fo r th e authoritie s t o b e 
prepared t o gran t pardon s o r immunit y fro m prosecutio n t o ensur e tha t evidenc e i s availabl e 
in appropriat e prosecution s fo r dru g offences . Discussion s tha t I  hav e ha d wit h prosecutor s 
in th e Unite d State s hav e als o emphasise d thi s need . 

26. Nevertheless , befor e a  decisio n i s mad e t o gran t a n indemnit y o r t o recommen d t o th e 
Governor-General th e gran t o f a  pardon , al l possibl e alternativ e course s mus t b e considered . 
One possibl e alternativ e whic h mus t alway s b e considere d i s t o procee d t o convictio n o f th e 
prospective witnes s i n respec t o f a t leas t som e o f th e offence s committe d b y hi m befor e 
commencement o f th e tria l o f th e principa l offender . I n broa d principle , thi s cours e i s 
preferable t o givin g a n indemnit y i n respec t o f al l offence s committe d b y th e prospectiv e 
witness tha t woul d b e disclose d b y hi s evidence . However , th e cours e ma y no t b e 
practicable i n som e cases ; fo r instance , tim e ma y no t permi t charge s agains t th e 
prospective witnes s t o procee d t o convictio n befor e th e tria l o f th e principal . 

27. Havin g regar d t o thes e matters , I  requir e informatio n t o b e place d befor e m e a s t o th e 
following matters : 

Do th e interest s o f justic e requir e th e cas e t o procee d agains t th e principa l offender ? 

Is th e evidenc e o f th e perso n i n respec t o f who m th e indemnit y o r pardo n i s sough t 
essential t o achiev e th e convictio n o f th e principa l offender ? 

Whether i t woul d b e possibl e t o procee d t o convictio n o f thi s perso n o n a t leas t som e 
of th e charge s tha t woul d b e disclose d b y hi s evidenc e befor e th e tria l o f th e principa l 
offender? 

What i s th e degre e o f involvemen t o f th e perso n i n th e offenc e compare d wit h th e 
involvement o f th e principa l offender ? 
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What i s th e genera l characte r o f th e perso n an d hi s previou s crimina l record ? Wa s an y 
reward o r inducemen t offere d t o th e perso n a s a  conditio n o f hi s givin g evidence ? 

28. Th e ultimat e decisio n t o gran t a n indemnit y o r recommen d gran t o f a  pardo n i s onl y 
made afte r th e mos t carefu l consideratio n o f thi s material . Assumin g a  decisio n i s mad e t o 
grant a n indemnity , th e scop e o f th e indemnit y shoul d b e n o wide r tha n th e circumstance s 
require. 

(vi) Agreement s t o terminat e prosecution s i n retur n fo r guilt y plea s t o fewe r 
than al l charge s o r t o lesse r charge s 

29. I n discussin g thi s topic , I  mus t firs t emphasiz e tha t I  a m no t referrin g t o agreement s 
involving consultation s wit h th e tria l judg e a s t o th e sentenc e h e woul d b e likel y t o impos e 
in th e even t o f th e defendan t pleadin g guilt y t o a  crimina l charge . I n th e past , i t ha s no t 
been unknow n i n Australi a fo r thi s t o occu r bu t th e Hig h Cour t i n th e unreporte d cas e o f R . 
v. Bruc e (2 1 Ma y 1976 ) indicate d it s disapprova l o f thi s practice . I  a m therefor e o f th e 
view tha t a  perso n prosecutin g o n behal f o f th e Commonwealt h shoul d no t participat e i n an y 
practice o f thi s nature . Differen t considerations , however , appl y i n relatio n t o proceeding s 
of th e kin d brough t unde r Par t I V o f th e Trad e Practice s Ac t 197 4 whic h ar e no t crimina l i n 
nature. 

30. M y presen t remark s ar e directe d primaril y t o agreement s betwee n th e posecutio n an d 
the defence , no t involvin g consultatio n wit h th e tria l judge , that , o n th e defendan t pleadin g 
guilty t o fewe r tha n al l o f th e charge s o r t o a  lesse r charge , th e remainin g charge s wil l no t 
be proceede d with . Havin g regar d t o th e car e tha t shoul d b e take n i n th e settlin g o f 
charges, i t shoul d no t ordinaril y b e appropriat e fo r th e prosecutio n t o ente r int o suc h 
arrangements an d I  woul d no t wis h anythin g I  a m no w sayin g t o b e interprete d a s suggestin g 
that suc h arrangement s ar e othe r tha n a n exceptiona l course . Nevertheless , circumstance s 
can alte r an d ne w fact s ca n com e t o ligh t afte r charge s hav e bee n lai d and , provide d tha t 
proper constraint s ar e observed , arrangement s o f thi s natur e ca n b e consisten t wit h th e 
requirements o f justice . However , unti l now , ther e ha s bee n n o attempt , s o fa r a s I  a m 
aware, t o articulat e th e principle s applyin g i n thes e case s an d th e constraint s tha t shoul d 
operate, althoug h I  shoul d mentio n tha t i n th e Unite d State s th e Departmen t o f Justic e ha s 
laid dow n guideline s t o operat e i n thes e circumstance s whic h I  hav e foun d helpful . 

31. I n m y view , th e prope r constraint s o n th e makin g o f arrangement s o f thi s natur e ar e -

(a) th e prosecutio n shoul d no t initiat e an y negotiation s leadin g t o suc h a n agreemen t 
(b) n o proposa l fo r acceptanc e o f a  ple a o f guilt y t o a  lesse r numbe r o f charge s o r a 

lesser charg e shoul d b e entertaine d unles s -
the propose d charg e bear s a  reasonabl e relationshi p t o th e natur e o f th e 
criminal conduc t o f th e accuse d 
the propose d charg e provide s th e basi s fo r a n appropriat e sentenc e unde r al l 
the circumstance s o f th e cas e an d 
there i s evidenc e t o suppor t th e charg e 

32. I n decidin g whethe r o r no t t o agre e t o th e proposa l advance d b y th e defence , th e 
person responsibl e fo r th e decisio n o n behal f o f th e Commonwealt h mus t tak e int o accoun t 
all th e circumstance s o f th e cas e an d othe r relevan t consideration s includin g -

(a) whethe r th e defendan t i s willin g t o co-operat e wit h regar d t o th e investigatio n o r 
prosecution o f others ; 

(b) whethe r th e sentenc e tha t i s likel y t o b e impose d i f th e charge s ar e varie d a s 
proposed (takin g int o accoun t suc h matter s a s whethe r th e defendan t i s alread y 
serving a  ter m o f imprisonment ) woul d b e appropriat e fo r th e crimina l conduc t 
involved); 

(c) th e desirabilit y o f promp t an d certai n despatc h o f th e case ; 
(d) th e defendant' s histor y wit h respec t t o crimina l activity ; 
(e) th e strengt h o f th e prosecutio n case ; 
(f) whethe r i t i s i n th e publi c interes t tha t th e cas e shoul d b e publicl y trie d s o a s t o 

ensure fulle r publicit y rathe r tha n b e terminate d b y a  guilt y plea ; 
(g) th e likelihoo d o f advers e consequence s t o witnesses ; 
(h) whethe r th e defendant , i n case s wher e ther e ha s bee n a  financia l los s t o th e 

Commonwealth o r an y person , ha s mad e restitutio n o r mad e arrangement s fo r 
restitution; 
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( i ) th e nee d t o avoi d dela y i n th e despatc h o f othe r pendin g cases ; an d 
( j ) th e expens e o f t r ia l an d appeal . 

33. 1  mus t emphasiz e tha t a  decisio n t o dro p o r reduc e charge s i s a n exceptiona l 
course; an y suc h decisio n woul d nee d t o tak e int o accoun t al l circumstances , includin g 
those liste d abov e b y wa y o f example . Th e existenc e o f an y on e o f thes e consideration s 
is no t b y itsel f a  sufficien t basis . 

34. I f th e defendan t maintain s hi s innocenc e wit h respec t t o th e charge s t o whic h h e 
offers t o plea d gui l ty , th e prosecutio n shoul d i n n o circumstance s agre e t o th e 
termination o f a  prosecutio n i n retur n fo r a  defendant' s ple a o f guilt y t o fewe r tha n 
all o f th e charge s lodge d agains t hi m o r t o a  lesse r charge . 

35. Wher e th e relevan t legislatio n permit s a n indictabl e offenc e t o b e deal t wit h 
summarily, a  suggestio n b y th e defenc e tha t a  ple a b e accepte d t o a  lesse r numbe r o f 
charges o r a  lesse r charg e ma y includ e a  reques t tha t th e propose d charge s shoul d b e 
dealt wit h summaril y an d tha t th e prosecutio n shoul d eithe r consen t t o o r no t oppos e 
(as th e legislatio n requires ) th e summar y tr ia l o f th e offence . Alternativel y th e 
defence ma y sugges t tha t th e defendan t wi l l plea d guilt y t o a n existin g charg e i f th e 
matter i s deal t wit h summarily . 

36. Th e decisio n o f th e prosecutio n o n suc h a  reques t shoul d b e determine d b y simila r 
considerations t o thos e tha t I  hav e sai d shoul d appl y t o defenc e proposal s o f th e kin d 
earlier discussed . Ther e wil l b e a  significan t differenc e betwee n th e uppe r l imi t o f 
the penalt y tha t ca n b e impose d b y th e cour t dealin g wit h matte r o n indictmen t an d a 
court dealin g wit h th e matte r summarily . Befor e decidin g t o accep t suc h a  suggestio n 
from th e defence , th e prosecutio n mus t b e satisfie d tha t th e penalt y tha t can , an d i s 
likely to , b e impose d b y th e cour t dealin g wit h th e matte r summaril y wi l l b e adequat e 
in al l th e circumstance s o f th e offence . 

37. A  ful l recor d shoul d b e mad e i n departmenta l paper s o f a n agreemen t t o procee d 
with a  lesse r numbe r o f charge s o r a  differen t charg e o r a n agreemen t t o allo w a n 
indictable offenc e t o b e deal t wit h summaril y an d th e reason s wh y th e agreemen t wa s 
made. 

(v i i ) Us e o f th e Crime s Ac t 191 4 i n plac e o f th e provision s o f a 
particular Ac t 

38. Th e genera l provision s o f th e Crime s Ac t , suc h a s sectio n 29 B dealin g wit h 
imposition o n th e Commonwealth , ma y cove r th e sam e a s sectio n 13 8 o f th e Socia l 
Services Ac t 194 6 dealin g wit h makin g o f fals e statement s i n suppor t o f a  c la im . 

39. Ordinarily , th e provision s o f th e particula r Ac t shoul d b e applie d bu t 
circumstances o f aggravatio n ma y justif y th e applicatio n o f th e Crime s Ac t 1914 . 
Again, ordinaril y th e provision s o f th e Crime s Ac t shoul d no t b e invoke d t o avoi d a 
t ime l imi t provide d unde r th e particula r Ac t bu t thi s cours e ma y b e justifie d i n 
special circumstances , fo r instance , wher e th e propose d defendan t ha s substantiall y 
contributed t o th e laps e o f t ime . However , I  hav e instructe d tha t Deput y Crow n 
Solicitors shoul d no t adop t th e cours e o f invokin g th e provision s o f th e Crime s Ac t fo r 
this purpos e withou t prio r referenc e t o th e Centra l Offic e o f m y Departmen t an d indee d 
a Deput y Crow n Solicito r shoul d consul t his  Centra l Off ic e whe n i n doub t a s t o an y us e 
of th e Crime s Ac t 191 4 i n lie u o f a  specia l Ac t . 

(v i i i ) Prosecutio n o f minor s 

40. Specia l consideration s appl y t o th e prosecutio n o f person s unde r th e ag e o f 1 6 
years. I n man y suc h case s a  cautio n o r repriman d wil l suff ice . However , ther e ar e 
cases where , b y reaso n o f th e previou s crimina l recor d o f th e chil d o r th e seriou s 
nature o f th e offence , th e interest s o f justic e an d th e communit y requir e us e o f th e 
prosecution process . 

4 1 . I  hav e mad e i t clea r t o Deput y Crow n Solicitor s tha t a  decisio n t o prosecut e a 
person unde r th e ag e o f 1 6 year s shoul d onl y b e mad e afte r carefu l consideratio n o f 
these matter s an d th e alternativ e course s ope n t o th e authorities . Wher e a  Deput y 
Crown Solicito r remain s i n an y doub t a s t o th e appropriat e course , h e i s expecte d t o 
conslt hi s Centra l Of f ice . 
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( ix) N o bil l Application s 

42. Afte r a  perso n ha s bee n committe d b y a  Magistrat e fo r t r i a l , application s ar e 
occasionally mad e t o th e Attorney-Genera l b y th e defendan t o r his  lega l advisor s that , 
regardless o f th e commit ta l , th e Attorney-Genera l shoul d decid e tha t a n indictmen t 
should no t b e f i le d agains t th e defendant . 

43. In  m y view , a  decisio n no t t o procee d o n a  charg e o n whic h a  defendan t ha s bee n 
committed fo r tr ia l shoul d b e a n exceptiona l course . T o justif y th e adoptio n o f suc h a 
course, th e defendan t mus t poin t ou t som e specia l featur e o f th e cas e makin g i t trul y 
exceptional. It  i s no t sufficien t simpl y t o asser t tha t th e Magistrat e shoul d no t hav e 
committed th e defendan t fo r tr ia l o r tha t a  jur y woul d b e unlikel y t o convic t o r that , 
if convicted , th e defendan t woul d reciev e n o mor e tha n a  nomina l penalty . 

44. Undoubtedly , circumstance s ar e conceivabl e wher e i t ma y b e appropriat e t o appl y 
to th e Attorney-Genera l no t t o procee d wit h a  charg e afte r commit ta l , fo r example , 
where unusua l event s hav e occurre d afte r th e committa l tha t mak e i t n o longe r 
appropriate fo r th e prosecutio n t o proceed . However , thes e circumstance s ar e ver y 
l imited an d a n Attorney-General , i n m y view , shoul d b e ver y cautiou s i n dealin g wit h 
applications o f thi s nature . 

(x) Recen t development s 

45. Th e recen t enactmen t o f th e Specia l Prosecutor s Ac t 198 2 an d th e introductio n o f 
the Nationa l Crime s Commissio n Bil l shoul d finall y b e mentioned . 

46. It  wa s mad e clea r i n th e Minister' s speec h o n th e introductio n o f th e 
Special Prosecutor s Bil l tha t appointment s o f Prosecutor s unde r tha t Ac t woul d b e 
confined t o exceptiona l case s wher e th e communit y shoul d no t b e lef t i n th e slightes t 
doubt tha t th e prosecution s woul d b e handle d wit h th e highes t professiona l competenc e 
and wit h complet e independence . A  Specia l Prosecutor , whe n appointed , i s therfor e 
empowered b y th e Ac t t o prosecut e b y indictmen t i n hi s ow n nam e and , althoug h h e i s 
required t o repor t eac h yea r t o th e Attorney-General , i s otherwis e no t subjec t t o 
control b y h im . 

47. Th e establishmen t o f th e Nationa l Crime s Commission , whil e representin g a  ver y 
significant innovatio n s o fa r a s th e investigatio n o f crimina l offence s an d preparatio n 
of case s fo r prosecutio n ar e concerned , doe s no t represen t an y departur e fro m th e 
general rul e a s t o contro l b y th e Attorney-Genera l o f th e conduc t o f prosecutions . 

48. Th e Commissio n wil l hav e importan t function s i n relatio n t o th e assembl y o f 
evidence fo r prosecution s i n th e case s handle d b y i t bu t th e conduc t o f ensuin g 
prosecutions wil l remai n clearl y withi n th e contro l o f th e Attorney-General . I n a 
particular case , counse l ma y b e selecte d t o assis t th e commissio n wit h a  vie w t o hi s 
being th e prosecuto r i f crimina l proceeding s eventuate , bu t th e relationshi p betwee n 
the Attorney-Genera l an d suc h counse l wil l b e n o differen t fro m tha t applyin g unde r 
present procedures . 

(xi) Conclusio n 

49. Thes e guideline s d o no t o f cours e cove r al l question s tha t ca n aris e i n th e 
prosecution process . However , the y do , I  believe , cove r th e mor e significan t 
questions. Ther e ar e fe w mor e d i f f icu l t , an d a t th e sam e t im e mor e significant , 
responsibilities tha n thos e veste d i n th e officer s o f th e Governmen t concerne d wit h th e 
prosecution process . Th e purpos e o f thi s statemen t i s t o assis t an d guid e thes e 
officers i n th e discharg e o f thei r onerou s functions , t o ensur e consistenc y o f 
approach, an d t o infor m member s o f th e publi c o f th e crimina l justic e processe s an d th e 
considerations o n whic h prosecutio n decisions , s o fa r a s th e Commonwealt h i s concerned , 
are based . 
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