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ANNEX T O LMM(83)2 8 

THE DECISIO N T O PROSECUT E 

A pape r b y M r A . N . E . AMISSAH , a  forme r 
Attorney-General o f Ghan a 

Introduction 

The basi c proble m wit h th e decisio n t o prosecut e i s a  proble m whic h beset s th e exercis e o f 
all discretions : i n who m shoul d th e discretio n b e reposed ; an d wha t control , i f any , shoul d 
be impose d ove r th e authorit y give n th e powe r t o ensur e tha t th e discretio n i s properl y 
exercised? Th e exercis e o f a  discretio n involve s th e exercis e o f huma n judgement . A s 
such, i t i s liabl e t o error . Often , however , whe n a  mistak e occurs , som e o f th e criticis m 
levelled, procee d o n th e assumptio n tha t an y authorit y wit h suc h power , t o b e wort h it s 
salt, mus t b e infal l ible . Recognisin g th e limitation s o f man , th e questio n i s whethe r th e 
discretion i s bette r exercise d i f i t i s repose d i n someon e withou t responsibilit y t o anyon e els e 
except his  conscienc e an d sens e o f duty , lik e a  judge , o r shoul d th e repositor y ow e 
responsibility t o som e othe r authority . I f so , the n t o whom ? Shoul d th e repositor y b e 
someone wit h tenur e o f offic e lik e a  judg e o r wit h a  fixe d ter m withou t l iabil i t y t o remova l 
during tha t period ? O r shoul d i t b e a  perso n wh o hold s off ic e a t pleasure , lik e a  Ministe r 
or civi l servant ? Th e answe r t o thi s questio n lead s t o othe r question s o n organisatio n o f th e 
machinery fo r takin g th e decision , fo r minimisin g th e chance s o f error , fo r correctio n o f 
mistakes an d fo r accountin g fo r th e decisio n take n s o a s t o preserv e publi c confidenc e i n th e 
system. 

2. Th e discretio n unde r discussio n i s no t confine d t o th e decisio n t o procee d wit h a 
prosecution. I t i s no t exhauste d whe n th e decisio n t o brin g a  cas e befor e th e cour t o r no t 
to d o s o i s taken . It s exercis e i s calle d fo r a t th e conclusio n o f investigations ; an d wher e 
the decisio n i s t o prosecute , ma y b e calle d fo r a t variou s stage s o f th e whol e t r i a l . Thus , 
at differen t phases , th e authorit y wit h th e discretio n ma y b e calle d upo n t o decid e whethe r 
or no t t o discontinu e th e prosecutio n commenced , whethe r o r no t t o chang e th e mod e o f 
t r i a l , whethe r o r no t t o accep t a  ple a o f guilt y fo r a  lesse r offenc e tha n th e on e charged , 
or som e othe r matte r i n connectio n wit h th e t r i a l . Wh o shoul d b e entruste d wit h thes e wid e 
powers? 

The Authorit y Exercisin g th e Discretio n 

(a) Th e Attorney-General : 

3. I n Br i tain , th e oldes t Membe r o f th e Commonwealth , th e discretio n i s b y traditio n 
placed i n th e hand s o f th e Attorney-General . Havin g regar d t o th e fac t tha t h e i s th e firs t 
legal advise r t o th e Crown , hi s clai m t o thi s powe r i s a s vali d an d stron g a s 
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that o f an y othe r person . H e i s th e holde r o f politica l office . Tha t solutio n i s th e 
result o f historica l developmen t and , therefore , amenabl e t o organi c chang e throug h 
practice, eve n thoug h suc h change s ma y tak e time , o r otherwis e throug h ordinar y 
legislation. Bu t suc h a  syste m i s difficul t t o reproduce . An d th e ne w Commonwealt h 
countries hav e take n th e cours e o f providin g thei r solutio n b y constitutiona l regula -
tion. Tha t mean s chang e ca n com e onl y throug h constitutiona l amendment ; a  proces s 
which ma y b e difficul t o r easy , dependin g o n th e provision s fo r th e amendmen t o f th e 
constitution. Further , th e mechanis m lai d dow n b y th e constitutio n fo r prosecution s 
may mak e i t impossibl e t o subjec t th e powe r t o tak e decision s o n prosecution s t o 
control whic h i s no t recognise d b y th e constitution . Thi s poin t i s o f som e relevanc e 
when considerin g th e questio n o f possibl e control s o r change s o f th e authorit y exer -
cising th e discretio n t o prosecute . 

4. I n Britain , th e Attorney-General , thoug h a  Minister , owe s n o responsibilit y t o hi s 
colleagues i n th e Governmen t i n th e manne r o f th e exercis e o f thi s power . An d thoug h 
its unacceptabl e exercis e ha s bee n know n t o affec t a  whol e governmen t adversely , th e 
Attorney-General ma y b e single d ou t fo r censur e i f an y imprope r exercis e ca n b e lai d 
solely a t hi s door , o r a t th e doo r o f a  subordinat e fo r who m h e i s responsible . A s 
is wel l known , hi s responsibility , an d tha t o f othe r La w Officers , fo r th e exercis e o f 
this discretio n i s t o Parliament . O f this , ther e ha s bee n recen t powerfu l exemplifica -
tion i n th e Scottis h rap e case , th e decisio n i n whic h le d t o a  statemen t b y 
Solicitor-General Fairbair n an d question s i n Parliament , an d subsequentl y followe d b y 
his resignatio n fro m office . Bu t no t al l Commonwealt h countrie s follo w thi s model . 

5. Professo r Edwards , i n hi s pape r entitle d Emergin g Problem s i n Definin g th e Moder n 
Role o f th e Offic e o f Attorney-Genera l i n Commonwealt h Countrie s (hereafte r referre d 
to , wit h du e apologies , a s Th e Moder n Rol e o f th e Offic e o f th e Attorney-General ) , 2 

identifies n o les s tha n si x differen t model s i n th e institution s responsibl e fo r prose -
cutions i n th e variou s Commonwealt h countries . Thi s pape r fo r convenienc e divide s th e 
types int o tw o broa d categories , namely , thos e case s wher e th e authorit y fo r decisio n 
ultimately rest s wit h a  politica l appointe e o n th e on e hand , an d th e othe r case s wher e 
the responsibilit y lie s wit h a  publi c servan t wh o i s no t subjec t t o th e directio n o r 
control o f an y othe r perso n o r authority . Fo r thi s purpose , th e Solicitor-Genera l o r 
Director o f Publi c Prosecution s o r othe r officer , wh o take s decision s o n prosecution s 
but, i s unde r th e directio n o r contro l o f som e superio r lik e a n Attorney-Genera l o r an y 
other authorit y i n th e exercis e o f hi s powers , i s i n th e en d resul t no t th e ultimat e 
authority determinin g th e issu e o f prosecutions . Th e categor y unde r whic h tha t office r 
falls depend s o n th e characte r o f th e ultimat e authorit y i n tha t particula r country . 
In th e variou s countries , th e discretio n i s exercise d b y th e Ministe r o f Justice , th e 
Attorney-General, th e Solicitor-General , th e Directo r o f Publi c Prosecution s o r a  Crow n 
or Stat e Attorney , whethe r a s th e fina l authorit y o r not . I n thi s paper , fo r th e sak e 
of brevit y an d simplicity , unles s th e contex t otherwis e justifies , th e expressio n 
"Attorney-General" wil l b e use d a s a  generi c ter m t o cove r al l th e othe r officer s o f 
State mentioned . 

6. I n spit e o f th e Britis h constitution , whe n it s Governmen t cam e t o gran t 
independence t o Ghana , th e firs t o f it s Africa n colonie s sout h o f th e Sahar a t o attai n 
this status , i t create d a n Attorney-Genera l wh o wa s a  publi c servan t wh o wa s fre e fro m 
answering t o an y Cabine t a s t o th e manne r o f th e discharg e o f hi s functio n o f th e 
"initiation, conduc t an d discontinuanc e o f prosecution s fo r crimina l offences" . A s th e 
Attorney-General wa s the n no t a  membe r o f Parliament , presumably , h e wa s no t answerabl e 
to tha t bod y either . Par t o f th e explanatio n fo r thi s arrangemen t ma y hav e bee n 
historical. U p t o th e tim e o f independence , th e offic e o f Attorney-Genera l i n th e 
country wa s tha t o f a  publi c servant . An d thi s must , t o som e extent , hav e influence d 
the typ e o f Attorney-Genera l chose n fo r independen t Ghana . Bu t i t appear s tha t th e 
more substantia l reaso n fo r th e choic e wa s t o isolat e th e decision s o f th e 
Attorney-General fro m politica l influence . Ghan a wa s no t th e onl y countr y whic h bega n 
with suc h a n Attorney-General . Bu t other s wh o opte d fo r a  politica l Attorney-Genera l 
created a  differen t office , fo r example , a  Directo r o f Publi c Prosecutions , wh o wa s a 
public servan t an d wh o wa s mad e independen t o f politica l control . Whateve r th e titl e 
of thi s independen t officer , suc h a n arrangement , howeve r well-intentioned , i n a  newl y 
independent Stat e wit h politica l authorit y veste d i n a  stron g majorit y part y i s likel y 
to lea d t o friction , especiall y i n politicall y flavoure d cases . I n a  politica l 
atmosphere o f newl y acquire d power , ther e ma y b e pressure s t o brin g prosecution s 
against politica l opponent s agains t who m a n Attorney-Genera l ma y fee l tha t ther e i s 
insufficient evidence . Pressure s ma y b e brough t no t t o procee d agains t supporter s o r 
allies agains t who m th e evidenc e appear s t o th e Attorney-Genera l t o b e overwhelming . 
As lon g a s th e Attorney-Genera l i s a  publi c servan t wit h n o particula r term s a s t o 
tenure h e wil l b e i n a  wea k positio n i n cas e o f seriou s conflic t wit h th e politica l authority . 
A displease d governmen t can , i f i t i s determine d s o t o do , alway s ensur e a  resolutio n o f th e 
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argument i n it s favou r b y arrangin g a n earl y compulsor y retiremen t o r b y makin g th e 
position o f th e office r s o untenabl e a s t o caus e hi m t o voluntaril y retir e o r t o resign . Ho w 
long a  governmen t ca n continu e forcin g th e departur e o f a  quic k successio n o f 
Attorneys-General o n th e groun d o f incompatibilit y i n th e manne r o f th e exercis e o f power s 
conferred b y constitutio n o n th e office r i s a n ope n question . Bu t apar t fro m that , ther e i s 
the question , t o b e raise d agai n later , whethe r a n Attorney-Genera l whos e decision s ma y 
sometimes resul t i n politica l consequence s o f nationa l impor t ough t t o b e a  perso n wh o doe s 
not hav e th e politica l confidenc e o f th e governmen t i n power , i s no t a  politica l appointe e 
and i s deliberatel y mad e independen t o f al l politica l contro l o r responsibility . 

7. I n th e cas e o f Ghana , i t wa s no t lon g afte r independenc e tha t strain s wer e fel t i n th e 
relationship o f Attorney-Genera l an d Government . Th e firs t Attorney-General , wh o ha d 
achieved hi s positio n throug h servic e i n th e Colonia l Civi l Service , wa s replace d temporaril y 
by anothe r publi c servant , bu t on e wh o ha d n o suc h antecedents . Th e ne w Attorney-Genera l 
supervised th e draftin g o f a  constitutio n whic h mad e th e conduc t o f th e Attorney-General' s 
responsibilities, howeve r h e wa s appointe d an d whethe r h e wa s a  publi c servan t o r a  politica l 
appointee, "subjec t t o th e direction s o f th e President" . Obviously , th e politica l authorit y 
rightly o r wrongl y though t tha t th e situatio n create d b y th e independenc e constitutio n wa s 
intolerable. In a  constitutiona l framewor k wher e th e effectiv e authorit y fo r appointmen t an d 
removal o f publi c servant s an d politica l appointee s i s th e politica l head , th e constitutiona l 
provision gav e publi c expressio n t o th e realitie s o f th e time , statin g wha t ma y otherwis e 
have bee n th e practic e anyway , an d relievin g th e hea d fro m adoptin g deviou s method s t o 
achieve a  desire d objective . 

8. Whe n th e offic e o f Directo r o f Publi c Prosecution s wa s subsequentl y create d i n Ghana , 
it wa s no t becaus e o f thinkin g tha t ther e shoul d b e som e office r othe r tha n th e 
Attorney-General wh o shoul d b e finall y responsibl e fo r al l crimina l prosecutions . I t wa s 
more o r les s a  reviva l o f th e ol d offic e whic h existe d unde r nam e durin g th e colonia l 
administration a s th e mos t senio r office r unde r th e Attorney-Genera l responsibl e fo r 
prosecutions. I t gav e th e Attorney-Genera l onc e more , a n assistant , th e highes t assistant , 
in th e discharg e o f hi s manifol d function s o n th e crimina l side . Th e ne w offic e o f Directo r 
of Publi c Prosecution s wa s no t create d b y constitution , Ac t o f Parliamen t o r instrument . I t 
was jus t a n administrativ e arrangement . O f course , i t subsequentl y involve d th e expansio n 
in th e relevan t La w Officer s Ac t o f th e definitio n o f a  La w Office r t o includ e th e Directo r 
of Publi c Prosecutions . Bu t tha t wa s anothe r matter . Th e constitutiona l powe r o f th e 
Attorney-General t o initiate , conduc t an d discontinu e prosecution s remaine d wit h th e 
Attorney-General, subjec t t o th e President' s directions . 

9. Unde r thi s constitutiona l arrangement , th e prosecutio n o f forme r Minister s Tawi a 
Adamafio an d Ak o Adje i an d forme r Part y General-Secretar y Cofi e Crabb e wa s undertaken . 
A prosecutio n whic h le d t o a  politica l upheava l i n 196 3 an d furthe r constitutiona l change s i n 
1964. N o prosecutio n o f suc h a  highl y sensitiv e politica l natur e involvin g person s alread y 
detained coul d b e started , whateve r th e power s o f th e Attorney-Genera l o r Directo r o f 
Public Prosecution s a t th e time , withou t th e instructio n o f th e President . I n an y case , th e 
prevailing constitutio n mad e hi m th e ultimat e authorit y o n prosecutions . I n th e grea t 
majority o f cases , th e decision s o n crimina l prosecution s were , indeed , take n b y th e 
Attorney-General o r th e Directo r o f Publi c Prosecutions . Bu t i n case s havin g politica l 
overtones, th e Presiden t ma y ste p i n wit h hi s directions . Th e atmospher e generate d b y an d 
the consequence s o f thi s trial , includin g th e dismissa l o f th e Chie f Justic e wh o ha d preside d 
over th e pane l o f judge s wh o trie d th e case , th e takin g o f power s b y th e Presiden t throug h 
changes i n th e constitutio n t o dismis s judge s a t pleasure , th e nullificatio n o f th e tria l resul t 
by Ac t an d th e subsequen t re-trial , were , tw o year s later , whe n th e regim e wa s 
overthrown, give n a s som e o f th e reason s fo r th e cou p d ' e ta t . 

10. Subsequen t constitution s hav e remove d th e subjectio n o f th e Attorney-General' s contro l 
over prosecution s t o th e direction s o f th e President . Whethe r thi s i s mor e tha n a n 
expression o f displeasur e wit h thing s unde r th e Nkruma h regim e an d involve s a  rea l chang e i n 
outlook o n th e exercis e o f politica l powe r i n relatio n t o th e importan t functio n o f decidin g 
on crimina l prosecution s i s a  differen t question . Eve n unde r th e othe r constitutions , i t i s 
difficult t o imagin e a  prosecutio n o f suc h politica l sensitivity , namely , allege d treaso n i n 
conspiring t o assassinat e th e President , bein g lef t entirel y t o th e decisio n o f th e 
Attorney-General. 

11. I n non e o f th e constitutiona l change s whic h hav e take n plac e i n Ghan a ha s i t eve r bee n 
suggested tha t th e decisio n t o prosecut e shoul d b e take n ou t o f th e hand s o f th e 
Attorney-General altogethe r an d give n t o som e othe r authority . No r i s th e write r awar e o f 

97 



such a  suggestio n bein g mad e i n othe r Commonwealt h countries , excep t wher e th e 
substitution o f Directo r o f Publi c Prosecution s o r othe r institutiona l lega l office r i s 
substituted fo r a  politica l Attorney-General . An d ye t ther e mus t b e som e competitor s fo r 
consideration fo r thi s honour . 

(b) Possibl e Alternatives : 

(i) Th e Polic e 

12. Th e Polic e conduc t th e investigation s int o report s o f crime . A  possibl e solutio n coul d 
be t o exten d thei r powe r s o a s t o giv e the m th e ultimat e responsibilit y fo r decidin g whic h 
cases shoul d b e prosecute d o r not . The y alread y hav e som e powe r i n thi s respec t whe n 
taking th e initia l decisio n o n whic h case s hav e bee n successfull y detecte d an d shoul d procee d 
to court . Bu t i t ha s no t bee n suggeste d tha t thei r powe r b e increase d t o mak e the m 
exclusively responsibl e fo r th e decisio n t o prosecute . Perhap s thei r disqualifyin g featur e lie s 
in thei r clos e involvemen t i n th e investigatio n an d identificatio n o f th e allege d offende r 
which ofte n detract s fro m thei r abilit y t o mak e a n impartia l assessmen t o f th e evidence , 
and i n som e cases , lead s t o th e adoptio n o f method s an d practice s calculate d t o secur e a 
conviction o f th e accuse d perso n a t al l costs . Th e desirabilit y fo r th e separatio n o f th e 
investigation fro m th e prosecutio n machiner y whic h thi s observatio n suggest s i s strongl y 
argued b y a  statemen t mad e by  th e Attorney-Genera l o f Ontari o whic h i s quote d i n 
Professor Edwards ' pape r earlie r referre d t o 3  Th e Attorney-Genera l said: -

" . . . i t i s a  contradiction , a n incongruit y t o hav e a  Ministe r o f Justic e 
charged wit h th e administratio n o f justice , wh o i s expecte d t o rul e o r ac t 
with a n even , impartia l attitud e an d t o le t n o othe r attitud e tha n 
impartiality, objectivit y pla y a  part , an d t o hav e hi m als o wit h th e othe r 
hand directin g th e investigatin g force s an d th e enforcemen t sid e whic h i s 
necessary i n th e administratio n o f justice. " 

The statemen t focuse s attentio n o n th e degre e o f objectivit y an d impartialit y whic h shoul d 
go wit h th e Attorney-General' s decisio n t o prosecute . An d i t underscore s th e undesirabilit y 
in havin g thi s functio n discharge d togethe r wit h th e functio n o f investigatio n whic h may  no t 
require th e sam e standar d o f objectivit y an d impartiality . An d t o tha t extent , illustrate s 
the weaknes s o f a  bod y lik e th e Polic e wit h thei r commitmen t t o a  cas e whic h the y thin k 
they hav e solve d bein g give n th e ultimat e responsibilit y t o decid e o n prosecutions . Bu t tha t 
does no t necessaril y mea n tha t ministeria l responsiblit y fo r th e Polic e a s wel l a s fo r th e 
body dealin g wit h prosecution s canno t b e hel d b y th e sam e person . Assignmen t o f 
responsibility fo r th e Polic e t o th e Ministe r i n charg e o f hom e o r interna l affair s rathe r tha n 
to th e Attorney-Genera l o r Ministe r responsibl e fo r Justic e i s ofte n a  matte r o f traditio n o r 
practical managemen t an d no t o f principle . 

13. Thi s vie w draw s som e suppor t fro m th e Repor t o f th e Roya l Commissio n o n Crimina l 
Procedure4 whic h recommend s th e establishmen t o f a  loca l prosecutin g servic e fo r Englan d 
and Wales . Tha t recommendation , i f accepted , woul d mea n th e creatio n o f prosecutio n 
departments heade d b y "Crow n Prosecutors " charge d wit h th e prosecutio n functio n i n th e 
local areas , whil e th e Polic e i s confine d mainl y t o th e investigativ e role . B y tha t means , 
the role s o f investigatio n an d prosecutio n woul d b e kep t separate , althoug h th e role s o f th e 
Police an d prosecuto r woul d b e interdependent . Recognisin g tha t ther e mus t b e ministeria l 
responsibility fo r th e loca l prosecutin g servic e recommended , th e Commissio n considere d 
which Ministe r shoul d hav e it : th e Hom e Secretar y wit h hi s responsibilitie s fo r th e Police , 
or th e Attorney-General ? Th e Commission' s vie w wa s tha t th e argument s i n favou r o f eac h 
Minister wer e evenl y balanced . Havin g th e Attorney-Genera l woul d mar k th e prosecutio n 
services' independenc e o f th e Police . Bu t th e Hom e Secretar y coul d mor e easil y absor b ne w 
responsibilities int o hi s department . Principl e woul d hav e rule d withou t questio n i n favou r o f 
the Attorney-General . Puttin g th e argumen t fo r th e othe r sid e a t al l i s evidenc e o f th e 
fact tha t th e matte r i s capabl e o f a  solutio n whic h woul d combin e th e responsibilitie s i n th e 
hands o f on e Minister . 

14. Fo r mos t Commonwealt h countries , th e Attorney-General , o r hi s counterpar t o f today , 
has develope d fro m th e colonia l Attorney-Genera l whos e sol e responsibilit y wa s fo r 
legal matters . Polic e dutie s encompas s function s relatin g t o aspect s o f interna l securit y 
which d o no t com e withi n tha t portfolio . Puttin g al l hom e o r interna l affair s a s wel l a s th e 
legal matter s unde r on e perso n ma y constitut e to o larg e a  burde n fo r hi m t o carry . Bu t i t 
is no t unknow n t o happen . Further , tha t thos e exercisin g th e impartia l judgemen t require d 
for prosecutio n ca n properl y direc t an d contro l th e Polic e i n thei r investigatio n o f crim e i s 
evidenced b y th e cal l mad e b y Attorneys-Genera l an d Director s o f Publi c Prosecution s fo r 
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the involvemen t fro m a n earl y stag e o f investigation s o f thei r officer s t o direc t th e Polic e 
on th e natur e an d weigh t o f evidenc e t o b e sought , i f th e cas e i s t o b e successfull y 
prosecuted i n court . An d i f conflict s ar e t o b e avoide d a s t o wha t mus t b e don e a t an y 
particular tim e i n connectio n wit h a  prosecution , i t i s necessar y t o indicat e wit h clarit y wh o 
has th e overal l authorit y i n th e sphere . Otherwise , th e situatio n woul d occur , fo r example , 
where th e Attorney-General' s decisio n t o procee d wit h o r withdra w a  cas e coul d b e 
countermanded b y th e perso n responsibl e fo r th e Police . 

15. It  i s doubtful , therefore , tha t a  prope r exercis e o f th e discretio n t o prosecut e depend s 
on th e rigi d separatio n o f th e investigativ e fro m th e prosecutiv e machinery . Wha t shoul d b e 
kept separat e a s fa r a s possibl e ar e th e actua l function s o f investigatio n an d prosecution , 
with eac h functio n bein g allocate d t o differen t personnel . 

16. Th e contro l b y th e Polic e o f al l prosecution s woul d als o rais e objection s inspire d b y 
sensitivity t o th e danger s pose d b y th e alread y wid e power s o f th e Polic e an d complaint s 
about thei r abuse . I t i s sometime s hear d tha t th e Polic e improperl y clos e cas e docket s o n 
grounds suc h a s "undetected" , o r "insufficien t evidence" , "n o crimina l offenc e disclosed" , 
"offence trifling" , o r "complain t civil" . Suc h complaint s ar e couple d wit h a  deman d tha t 
better contro l ough t t o b e exercise d ove r th e Polic e i n thes e matters . Thes e demand s ar e 
not me t no t becaus e the y fal l o n unsympatheti c ear s bu t becaus e o f th e shee r volum e o f 
work an y syste m o f outsid e contro l woul d produce . 

17. Already , i n som e Commonwealt h countries , th e Polic e prosecut e th e bul k o f case s trie d 
by Magistrates ' an d Circui t Courts . Althoug h the y are , whil e doin g so , actin g o n behal f o f 
the Attorney-General , an d subjec t t o hi s directions , neithe r th e Attorney-Genera l no r hi s 
staff se e th e paper s o n mos t o f thes e cases . Th e Attorney-General' s contro l bein g 
exercised throug h hi s powe r t o ente r a  noll e prosequ i an d cal l fo r th e paper s fo r advic e an d 
direction, i f an y erro r o r wrongdoin g i s draw n t o his  attention . Th e argumen t may  b e pu t 
that i f Polic e involvemen t i n th e investigatio n detract s fro m thei r objectivit y an d 
impartiality, an d therefor e disqualifie s the m fro m holdin g th e ultimat e responsibilit y fo r 
prosecutions, the n wh y ar e the y give n suc h a  substantia l rol e i n prosecutions ? Th e answe r i s 
because o f expedienc y an d convenience . Countrie s whic h giv e thi s powe r t o th e Polic e d o 
not, usually , hav e enoug h lawyer s i n th e Attorney-General' s departmen t o r a t al l t o conduc t 
the numerou s prosecution s whic h hav e t o b e done . Th e case s prosecute d b y th e Polic e ar e 
of les s seriou s nature . Th e Polic e carr y o n thei r prosecution s i n cour t unde r th e watchfu l 
eve o f th e presidin g judg e wh o i s oblige d t o ensur e tha t th e processe s o f th e cour t ar e no t 
abused. Further , th e contro l o f th e Attorney-General , howeve r remote , mean s tha t i f hi s 
attention i s draw n t o an y irregularit y o r situatio n requirin g intervention , h e woul d exercis e 
his power s o f correction . 

18. Som e problems , however , coul d aris e i n connectio n wit h th e relation s o f th e 
Attorney-General an d th e Police . I n countrie s wit h military-cum-polic e governments , fo r 
example, th e enhancemen t o f th e politica l powe r o f th e Polic e ma y pu t the m i n a  positio n 
to over-rul e th e Attorney-Genera l i n th e highe r council s o f State . An d the y coul d defy , 
refuse t o co-operat e wit h o r t o subjec t thei r decision s o n prosecution s to , th e 
Attorney-General wit h impunity . That , o f course , doe s grea t har m t o th e prope r discharg e 
of th e objectiv e functio n i n th e nationa l interest . O n anothe r level , th e desir e o f th e 
Attorney-General's offic e t o b e pu t i n th e investigativ e pictur e a t a n earl y stag e ha s led , i n 
some cases , t o scheme s t o hav e th e Attorney-General' s physica l presenc e a t th e Polic e 
headquarters. Th e Attorney-General' s representativ e s o place d i s thu s o n read y cal l t o 
advise o n matter s whe n needed . Bu t thi s ma y als o creat e a  proble m o f comman d whe n th e 
representative become s s o identifie d wit h th e Polic e tha t the y may , whe n i t suit s them , 
want t o ru n hi s opinio n agains t th e mor e detache d vie w fro m th e Attorney-General' s office . 
The prope r functionin g o f th e machiner y fo r prosecution s depen d o n th e stric t observanc e o f 
relative power s o f th e Attorney-Genera l an d th e Police . 

(ii) Th e Court s 

19. Th e courts ' challeng e t o th e Attorney-Genera l i s no t reall y directe d t o becomin g a n 
alternative bod y performin g th e decision-makin g function . Thei r clai m i s t o hav e th e righ t 
to supervis e th e Attorney-Genera l i n hi s exercis e o f th e discretion . O f this , mor e wil l b e 
said later . Bu t a t thi s point , i t i s wort h notin g tha t th e courts ' genera l contro l ove r trial s 
could rais e a  clai m fo r a n extensio n o f function s t o includ e th e powe r t o decid e wh o shoul d 
be brough t befor e them . An d indeed , ther e i s on e aspec t o f th e prosecutio n functio n wher e 
the court s exercis e a  substantia l influence , i f no t alway s a  decisiv e one , o n th e decisio n o f 
the Attorney-Genera l o r prosecuto r befor e the m wit h regar d t o th e continuatio n o f th e case . 
Even thoug h th e Attorney-General' s powe r t o ente r a  noll e prosequ i i s unfettered , th e 
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withdrawal o r discontinuanc e o f case s befor e th e court s b y prosecutor s ma y b e mad e subjec t 
to th e court ' s consent . Sometimes , th e court s refus e thi s consent . I n Regin a v. 
Emmanual5, for  example , th e Cour t o f Appea l i n Englan d hel d tha t whe n a  tria l judg e wh o 
was tol d b y counse l tha t th e prosecutio n wa s prepare d t o accep t a  ple a o f no t guilt y t o a 
serious charg e bu t guilt y t o a  lesse r offenc e ha d approve d o f tha t course , an d th e accuse d 
had s o pleaded , ther e wa s no t a  materia l irregularit y i n th e tria l i f th e judge , o n 
subsequently hearin g o f th e backgroun d t o th e charge s ordere d tha t h e woul d no t accep t th e 
plea o f guilt y an d tha t th e tria l o f bot h offence s shoul d continue . An d i n th e famou s 
Yorkshire Rippe r tria l th e judg e decline d t o accep t th e ple a o f manslaughte r b y reaso n o f 
diminished responsibilit y eve n thoug h th e Attorney-Genera l wa s prepare d t o agre e t o i t . 

20. Th e courts 1 actio n i n thi s respec t i s base d o n th e inheren t jurisdictio n t o preven t a n 
abuse o f thei r ow n processes . A  jurisdictio n whic h i n th e Ne w Zealan d cas e o f Moeva o v . 
Immigration Department 6, Woodhous e J.  describe d a s "th e independen t strengt h o f th e 
judiciary t o protec t th e la w b y protectin g it s ow n purpose s an d function" , an d Richardso n J . 
said wa s a  jurisdictio n founde d o n tw o relate d aspect s o f th e publi c interest : "ensurin g tha t 
the courts ' processe s ar e used  fairl y b y Stat e an d citize n alike " an d "maintenanc e o f publi c 
confidence i n th e administratio n o f justice" . Bu t thi s broa d jurisdictio n ha s no t bee n use d 
to determin e wh o shoul d b e brough t befor e th e courts . 

21. I n spit e o f th e relation s wit h prosecution s a s described , th e court s positio n a s impartia l 
arbiters betwee n th e Stat e an d th e accuse d perso n i s considere d i n th e Commonwealt h t o b e 
inconsistent wit h a  rol e o f activ e participatio n i n th e investigatio n o r conduc t o f th e State ' s 
case. A s suc h th e court s hav e no t bee n pu t forwar d a s a n alternativ e t o th e 
Attorney-General a s th e authorit y t o decid e o n th e issue s o f prosecution . 

(iii) Th e Ombudsma n 

22. Th e Ombudsma n no w pose s a  challeng e t o th e Attorney-General' s rol e o f protectin g th e 
public interest . Bu t tha t challeng e doe s no t reall y exten d t o th e fiel d o f prosecutio n o f 
offences. Th e Ombudsma n wa s create d no t becaus e o f deficiencie s i n th e 
Attorney-General's exercis e o f th e discretio n t o prosecute . Hi s offic e remedie s deficiencie s 
in th e publi c administratio n syste m an d supplement s th e form s o f judicia l redres s b y wa y o f 
prerogative writ s an d order s available . H e ma y hav e power s t o orde r th e prosecutio n o f 
defaulting publi c servants . Bu t thi s canno t b e take n a s seriou s competitio n t o th e power s o f 
the Attorney-General . 

(iv) Th e Jur y 

23. I n th e cours e o f questionin g th e Attorney-Genera l i n th e Britis h Parliamen t ove r th e 
decision no t t o prosecut e i n th e Scottis h rap e case , on e membe r (Mr . English ) aske d him , 
"Will h e (th e Attorney-General ) als o conside r tha t i t migh t b e a  goo d ide a i f w e reverte d 
to th e ancien t Britis h system , whic h i s stil l th e America n system , an d allowe d prosecutio n 
ultimately t o b e decide d upo n b y a  jury? " Thi s ma y b e a  seriou s proposa l wher e jurie s hav e 
discharged suc h function s befor e an d ma y b e relie d upo n t o giv e satisfactio n i f give n bac k 
the function . Bu t i n mos t o f th e ne w Commonwealt h countries , jurie s hav e neve r performe d 
such function . Indee d wit h eve n thos e limite d function s whic h hav e bee n ope n t o them , 
they hav e bee n attacke d fo r no t bein g th e bulwark s o f justic e whic h Britis h traditio n make s 
them ou t t o be . I n thes e countries , thi s suggestio n mad e b y Mr . Englis h woul d receiv e n o 
serious consideration . 

24. N o viabl e alternativ e appear s fro m th e foregoin g examinatio n t o th e Attorney-Genera l 
as th e repositor y o f th e discretio n t o prosecute . A  ne w offic e coul d b e create d t o perfor m 
his functions . Bu t suc h a  creatio n woul d b e n o mor e tha n th e Attorney-Genera l b y anothe r 
name. Th e problem s face d b y th e ne w offic e wil l no t b e 
dissimilar t o th e presen t problem s o f th e Attorney-General . I f tha t i s so , the n th e questio n 
now deservin g o f examinatio n is , if th e discretio n mus t b e repose d i n th e Attorney-General , 
how ca n it s prope r exercis e b e ensured ? 

Control o f th e Discretio n 

(a) Th e Independen t Attorney-Genera l 

25. Th e Attorney-Genera l exercise s hi s powe r o n behal f o f th e people . An d th e 
democratic concep t require s tha t h e shoul d b e answerabl e t o th e peopl e fo r tha t exercise . 
Britain fashione d th e syste m o f answerin g t o th e peopl e throug h Parliament , thei r electe d 
representatives. Th e tes t tha t th e Attorney-Genera l ther e ha s t o mee t i s whethe r o r no t 
the powe r ha s bee n exercise d properl y i n th e publi c interest . An d publi c interes t mus t no t 
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be confuse d wit h narro w politica l part y advantage . Th e independenc e constitution s o f th e 
younger Commonwealt h countrie s di d no t alway s confor m t o thi s machiner y o f accountability . 
While th e tes t wa s th e same , th e attemp t wa s mad e i n thes e constitution s t o avoi d 
answering t o Parliamen t o r othe r representative s o f th e people . T o begi n with , th e 
Attorney-General wa s a  publi c officer , whic h ma y hav e bee n jus t a  continuatio n o f a n offic e 
existing i n th e prio r colonia l administration . H e wa s no t a  membe r o f th e legislatur e an d 
therefore no t normall y presen t a t it s meeting s t o answe r questions , unles s ther e wa s a 
system o f summonin g publi c officer s t o answe r befor e Parliament . Bu t further , a s i s 
demonstrated b y th e cas e o f Ghana , h e wa s no t answerabl e t o th e Cabine t whic h wa s th e 
political bod y collectivel y answerabl e t o Parliamen t fo r th e administratio n o f th e country . 
In som e countries , whe n th e Attorney-Genera l becam e a  politica l appointee , hi s function s 
with regar d t o th e conduc t o f prosecution s wer e hande d ove r t o a  Directo r o f Publi c 
Prosecutions o r equivalen t wh o was , lik e th e publi c servan t Attorney-General , protecte d 
from answerin g fo r hi s action s t o th e Cabine t o r an y othe r person . Thus , th e 
Attorney-General appeare d insulate d fro m politic s i n th e narro w sens e o f th e word . Ther e 
is n o doub t abou t th e wisdo m an d importanc e o f conductin g th e prosecutio n functio n withou t 
fear o r regar d fo r politica l consequence s o f th e kin d discouraged . An d an y attemp t t o 
achieve thi s en d i s t o b e applauded . Bu t a s pointe d ou t earlier , i t i s doubtfu l whethe r th e 
devise adopte d provide d thi s shiel d t o th e Attorney-General , s o lon g a s h e ha d n o tenur e o f 
office an d coul d b e remove d b y o r throug h th e instrumentalit y o f th e politica l authority . I f 
that syste m i s t o b e continued , a  matte r fo r consideratio n i s whethe r th e protectio n give n 
the publi c office r woul d no t b e enhance d b y puttin g hi m i n th e positio n o f a  judg e wit h 
tenure, o r som e othe r tenur e provision s b e specificall y devise d fo r him . Bu t suc h 
consideration ough t t o b e give n i n th e ful l awarenes s o f th e fac t tha t confermen t o f tenur e 
could amoun t t o th e confermen t o f absolut e powe r o n th e officer . An d wherea s judge s 
enjoy th e sam e privileges , i t mus t b e remembere d tha t th e judicia l syste m i s designe d t o 
minimise error s throug h it s appellat e syste m whic h give s a  greate r numbe r o f judge s th e 
opportunity o f pronouncin g o n th e correctnes s o f a  decision , th e highe r i t goes . An d i n 
any cas e judge s normall y giv e reason s fo r thei r decisions . Al l o f whic h ar e safeguard s whic h 
will no t b e presen t i n th e cas e o f th e independen t Attorney-General . I t mus t als o b e 
pointed ou t tha t th e confermen t o f tenur e doe s no t d o awa y altogethe r wit h othe r 
weaknesses a s fo r example , wher e th e publi c office r i s intereste d i n furthe r prefermen t 
within th e gif t o f th e politica l authority . 

26. Failin g constitutiona l protectio n agains t removal , whethe r th e publi c servan t 
Attorney-General o r Directo r o f Publi c Prosecution s carrie s ou t hi s dutie s independentl y o f 
the politica l authorit y depend s o n factor s lik e th e dept h o f respec t pai d fo r th e independenc e 
of hi s office . Fo r i t i s importan t no t onl y tha t th e Attorney-Genera l o r Directo r o f Publi c 
Prosecutions shoul d wan t t o conduc t th e offic e withou t regar d fo r politica l consequence s bu t 
that i t b e appreciate d b y th e governmen t i n powe r an d th e peopl e tha t tha t i s th e wa y an d 
manner i n whic h th e offic e shoul d b e conducted . Othe r factor s woul d includ e ho w ofte n 
interference ha d bee n resorte d t o befor e an d wit h wha t consequences , ho w stron g woul d 
public disapprova l fo r th e contemplate d interferenc e possibl y be , ho w importan t t o th e 
political authorit y th e cas e promotin g interferenc e is , th e valu e o r otherwis e o f th e holde r 
of th e offic e t o th e politica l authority , and , las t bu t no t least , th e characte r an d integrit y 
of th e officer . Fo r i t i s onl y thi s las t facto r whic h wil l determin e whethe r consideration s 
of persona l advancemen t o r cos t wil l b e cas t asid e whe n a  decision , unpopula r wit h th e 
political authority , ha s t o b e taken . 

27. Bu t i n an y case , th e questio n arise s whethe r a  perso n exercisin g a  powe r o n behal f o f 
the peopl e shoul d no t b e answerabl e t o anyon e fo r th e manne r o f exercis e o f th e power . I t 
puts grea t powe r i n th e hand s o f th e authorit y concerned . A  powe r whic h h e may  abuse , 
like an y othe r huma n institutio n i s liabl e t o do . The n ho w doe s th e Stat e whic h gav e hi m 
such powe r disciplin e hi m o r correc t th e faul t fo r th e future ? Thi s argue s fo r som e degre e 
of publi c accountabilit y an d explain s wh y severa l countrie s hav e move d awa y fro m th e 
system whic h confer s th e ultimat e powe r o f th e decisio n t o prosecut e o n a  publi c servant . 

(b) Responsiblit y t o Parliament : 

28. Thi s o r it s equivalen t i s th e usua l contro l wher e ther e i s a  Parliament , an d th e 
Attorney-General i s a  politica l officer . Tha t syste m wa s classicall y an d mos t effectivel y 
demonstrated i n th e recen t Scottis h rap e cas e mentione d earlier . Crow n Counse l fo r who m 
the Solicitor-Genera l wa s responsibl e ha d decide d no t t o procee d wit h th e prosecutio n o f a 
case o f rap e an d seriou s violenc e t o th e perso n agains t a  numbe r o f youths . Th e reaso n fo r 
his decisio n wa s tha t h e ha d considere d a  psychiatrist' s repor t o n th e consequence s t o he r 
health. Agains t tha t wa s th e suggestio n tha t ther e wa s adequat e evidenc e otherwis e 
available whic h implicate d th e youth s an d whic h ough t t o hav e bee n submitte d fo r trial . 
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29. Solicitor-Genera l Fairbair n wa s oblige d t o explai n th e circumstance s an d consideration s 
for th e decisio n t o Parliament . I n th e cours e o f th e statemen t h e ha d t o apologis e fo r 
making a  statemen t t o th e pres s befor e hi s parliamentar y statement . Th e answer s h e gav e 
to members ' question s wer e obviousl y foun d unsatisfactor y becaus e th e decisio n i n th e cas e 
resulted i n hi s resignation . A  fe w day s afte r th e Solicitor-General' s statement , th e 
Attorney-General wa s himsel f questione d i n Parliamen t abou t th e wide r implication s o f th e 
exercise o f th e discretion . Concer n wa s expresse d b y member s fo r th e possibl e consequence s 
of recen t decision s relatin g t o prosecutions . On e exchang e wa s a s follows: -

Mr. Nelson : Doe s m y Righ t Honourabl e an d learne d Frien d agre e tha t i t i s o f th e 
utmost importanc e tha t th e Directo r o f Publi c Prosecution s shoul d enjo y th e ful l publi c 
confidence? I s ther e no t a  dange r that , afte r recen t cases , ther e ma y b e a  doub t o n 
the par t o f th e DP P an d hi s official s abou t whe n t o prosecute ? I f tha t wer e t o b e th e 
case, woul d i t no t b e regrettable ? Wil l h e giv e th e Hous e a n assuranc e tha t th e DP P 
will continu e t o bas e hi s polic y o n a  carefu l analysi s o f th e evidenc e an d a  balance d 
assessment o f wher e th e publi c interes t lies ? 

The Attorney-General : I  a m sur e tha t th e Directo r o f Publi c Prosecution s alway s 
applies thos e principles . Th e criticis m tha t i s levelle d a t hi m i s tha t h e doe s no t 
prosecute i n enoug h cases. 7 

Then later : 

Mr Stokes : I n an y discussion s tha t m y Righ t Honourabl e an d learne d Frien d ha s wit h 
the Directo r o f Publi c Prosecutions , will  h e bea r i n min d tha t protectio n o f th e publi c 
from violen t crim e mus t b e on e o f th e foremos t consideration s i n hi s min d i f th e 
Government ar e t o continu e t o hav e th e confidenc e o f ordinar y law-abidin g citizens ? 

The Attorney-General : I  hav e alway s take n th e vie w tha t violenc e i s on e o f th e wors t 
crimes i n th e calendar . Whe n I  sa t i n a  judicia l capacit y I  alway s mad e certain , s o 
far a s I  could , tha t th e sentenc e reflecte d m y view s abou t th e crime. 8 

This las t exchang e i s significan t whe n relate d t o th e previou s questionin g o f th e 
Solicitor-General o f Scotlan d durin g whic h i t ha d bee n suggeste d tha t th e manne r o f th e 
exercise o f th e discretio n i n th e rap e cas e woul d encourag e th e commissio n o f crime s o f 
that nature , an d expeciall y t o th e taun t o f Mis s J o Richardso n (Barking ) tha t th e decisio n 
gave rapist s licenc e t o rap e an d cu t u p thei r victims , becaus e the y ma y the n g o scot-free . 
A charg e whic h move d Mr . Fairbair n t o repl y that . "Thi s i s a  uniqu e case , uniqu e i n al l 
my experienc e o f suc h case s i n th e Hig h Court". 9 

30. Th e cas e show s Parliament , th e representative s o f th e people , anxiou s t o understan d 
the underlyin g reason s fo r th e exercis e o f th e discretion , expressin g opinio n a s t o wha t the y 
thought som e o f th e consideration s whic h shoul d guid e th e La w Officer s shoul d be . An d 
their vie w o f th e possibl e consequence s o f a  decisio n i f tha t decisio n i s wrongl y taken . 
That i s on e for m o f contro l o f th e discretio n foun d i n parliamentar y democracies . 

(c) Responsibilit y throug h th e Press : 

31. I t wil l b e recalle d tha t Parliament , i n th e Scottis h rap e case , expresse d it s displeasur e 
of th e Solicitor-Genera l fo r makin g a  statemen t t o th e pres s o n th e cas e befor e hi s 
statement t o th e House . Bu t i t i s no t unknown , eve n i n parliamentar y democracies , fo r a 
statement o n th e exercis e o f th e powe r t o b e mad e b y th e responsibl e La w Office r t o th e 
press. Th e Ne w Zealan d Attorney-Genera l i n on e suc h statemen t (se e th e Appendix ) gav e 
comprehensive reason s fo r declinin g t o interven e t o sto p prosecution s befor e th e court s 
involving industria l actio n take n b y th e accused . An d presumabl y i f ther e i s n o Parliament , 
as i s th e cas e fro m tim e t o tim e i n som e Commonwealt h countries , call s fo r explanatio n an d 
statements t o th e pres s becom e th e onl y effectiv e alternativ e fo r keepin g chec k o n th e 
exercise o f th e discretion . Suc h wa s th e situatio n whe n th e Attorney-Genera l o f Ghana , M r 
Koranteng Addow , fel t oblige d i n Octobe r 197 6 t o explai n wh y h e ha d withdraw n th e cas e 
against th e accuse d person s i n th e Republi c v . E l Helo u an d Others. 10 

32. Th e volum e o f decision s make s i t impossibl e t o comtemplat e th e explanatio n o f an y 
significant numbe r o f instance s o f th e exercis e o f th e discretion . Bu t th e abov e example s 
show tha t ther e ar e situation s whe n i t woul d b e unavoidabl e tha t th e Attorney-Genera l 
should explain . Situation s wher e ther e i s doub t o r suspicio n abou t th e decisio n woul d mak e 
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this necessary . Pressur e fo r th e explanatio n may  com e fro m th e press , o r i f ther e i s a 
Parliament, fro m tha t source . An d i t may  b e advisabl e tha t i n th e type s o f case s whic h 
are likel y t o arous e thi s suspicio n o r doubt , th e Attorney-Genera l be  prepare d i n 
advance wit h hi s explanatio n i f i t shoul d b e calle d for . Case s wher e member s o f th e 
prosecutor's ow n department , fo r exampl e i n th e Police , ar e involved , case s involvin g 
persons connecte d wit h th e administratio n o f justice , fo r exampl e lawyers , case s 
involving hig h rankin g officer s o f Stat e o r publi c figure s o r politician s supportin g 
government, case s involvin g th e r ich , indeed , al l case s whic h migh t giv e ris e t o th e 
charge o f protectio n o f one' s kind , th e powerfu l o r th e r ich . Case s i n whic h th e 
Attorney-General shoul d b e anxiou s i n reassurin g th e publi c tha t th e decision , espe -
cially i f i t i s a  decisio n no t t o prosecute , wa s take n fair l y an d withou t favou r o r 
prejudice. 

(d) Th e Attorney-Genera l an d th e Courts : 

33. Parliamen t an d th e pres s ar e no t th e onl y institution s whic h see k t o represen t th e 
public interes t i n callin g fo r explanatio n o f th e Attorney-General ' s decisions . Som e 
recent pronouncement s o f th e judge s hav e bee n directe d toward s tha t end . The y hav e 
gone a s fa r a s t o clai m a  powe r t o exercis e som e supervisio n ove r th e Attorney-General . 
The pronouncement s hav e no t bee n aime d particularl y a t th e discretio n t o prosecute . 
But the y hav e bee n wid e enough  t o appl y t o i t . Lor d Dennin g wh o ha s le d thi s assaul t 
on th e Attorney-General' s power s pu t th e positio n wit h regar d t o relato r action s i n 
Attorney-General (o n th e relatio n o f McWhiter ) v . Independen t Broadcastin g Authority, 11 

this way : 

" . . . 1  am o f th e opinio n that , i n th e las t resort , i f th e Attorney-Genera l refuse s 
leave i n a  prope r case , o r improperl y o r unreasonabl y delay s i n givin g leave , o r 
his machiner y work s to o slowly , the n a  membe r o f th e public , wh o ha s a  sufficien t 
interest, ca n himsel f appl y t o th e cour t i tse l f . " 

It wa s a  statemen t advocatin g th e circumscriptio n o f th e Attorney-General' s hithert o 
unfettered discretio n t o gran t o r refus e consen t i n thes e matters . Bu t earlie r o n i n 
that sam e judgment , Lor d Denning , i n examinin g previou s authority , ha d sai d this : 

" I t i s settle d i n ou r constitutiona l la w tha t i n matter s whic h concer n th e publi c 
at larg e th e Attorney-Genera l i s th e guardia n o f th e publi c interest . Althoug h h e 
is a  membe r o f th e governmen t o f th e day , i t i s hi s dut y t o represen t th e publi c 
interest wit h complet e objectivit y an d detachment . A s th e guardia n o f th e publi c 
interest, th e Attorney-Genera l ha s a  specia l dut y i n regar d t o th e enforcemen t o f 
the law. " 

And la te r : 1 2 

"In exercisin g hi s functions , th e Attorney-Genera l i s no t subjec t t o th e 
control o f th e courts . I t wa s s o lai d dow n b y th e Ear l o f Halsbur y L C . , 
in Londo n Count y Counci l v . Attorney-General, 13 whe n h e said : ' . . . bu t 
the init iatio n o f th e l i t igat ion , an d determinatio n o f th e questio n 
whether i t i s a  prope r cas e fo r th e Attorney-Genera l t o procee d i n , i s a 
matter entirel y beyon d th e jurisdictio n o f thi s o r an y othe r Court . I t 
is a  questio n whic h th e la w o f thi s countr y ha s mad e t o resid e 
exclusively i n th e At torney-Genera l . ' " 

The Maste r o f th e Roll s presse d o n wit h hi s clai m fo r th e contro l o f th e 
Attorney-General's power s by  th e court s i n th e famou s cas e o f Gourie t v.  Unio n o f Pos t 
Office Worker s an d Others. 14 Afte r Attorney-Genera l Silki n ha d state d th e positio n o f 
the La w Officer s a s independen t o f contro l o r supervisio n b y anyon e includin g th e 
courts, Lor d Dennin g said: 15 

" I t ha s bee n submitte d tha t th e discretio n o f th e Attorney-Genera l i s a n 
absolute discretio n whic h wil l no t b e enquire d int o b y th e courts . I 
agree wit h thi s whe n h e ha s exercise d i t b y grantin g hi s consen t t o hi s 
name bein g used . Eve n i f h e gav e hi s consen t i n a  t r i f l in g o r unsuitabl e 
matter, th e court s wil l no t revie w i t . Tha t wa s mad e clea r b y Lor d 
Halsbury L C , i n hi s oft-quote d dictu m i n Londo n Count y Counci l v . 
Attorney-General 1 6 i n th e Hous e o f Lords . Bu t tha t dictu m doe s no t 
cover a  cas e whe n h e ha s refuse d hi s consent . I  a m sur e tha t Lor d 
Halsbury L C , di d no t hav e suc h a  cas e i n mind , fo r th e simpl e reaso n 
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that i t ha d neve r arise n fo r consideratio n a t tha t t ime , an d i t ha s neve r 
arisen sinc e unti l now . S o i t fall s t o u s t o conside r i t . T he 
Attornev-General tell s u s that , whe n h e refuse s hi s consent , hi s refusa l 
is final . It  canno t b e over-ridde n b y th e courts . H e i s answerabl e t o 
Parliament, an d t o Parliamen t alone . Thi s is , t o m y mind , a  direc t 
challenge t o th e rul e o f th e law. " 

The righ t o f th e citize n t o questio n th e exercis e o f th e Attorney-General' s discretio n 
before th e court s i s s o widel y state d her e tha t ha d i t prevaile d i t coul d hav e bee n use d 
to questio n ever y exercis e o f th e discretion . I f i t result s i n th e cas e comin g befor e 
the courts , the n th e court s woul d b e satisfie d tha t i t ha d bee n properl y exercised . 
But i f th e resul t i s agains t bringin g th e actio n befor e th e courts , the n th e court s 
must kno w wh y i n orde r t o determin e fo r themselve s whethe r th e discretio n ha d bee n 
properly exercised . I t woul d hav e lef t littl e o f th e discretio n i n th e hand s o f th e 
Attorney-General. However , Lor d Denning' s vie w o n thi s di d no t prevai l i n Britain . 
Gouriet's cas e a s decide d by  th e Cour t o f Appea l wa s reverse d b y th e Hous e o f Lord s an d 
the Attorney-General' s positio n vindicated . 

34. A n attemp t t o subjec t th e exercis e o f th e Attorney-General' s discretio n t o th e 
direction o f th e court s wa s als o mad e i n Ghan a i n th e cas e o f th e Republi c v . T.O . 
Asare. Sectio n 17 9 o f th e Ghan a Crimina l Procedur e Cod e provide s tha t i f i t appear s 
to an y cour t a t an y stag e o f a  summar y tria l o f a n offenc e whic h i s als o punishabl e 
upon indictmen t tha t th e cas e i s unsuitabl e fo r summar y trial , th e cour t ha s t o infor m 
the Attorney-Genera l o f thi s opinion , an d adjour n th e proceeding s fo r 1 5 day s t o awai t 
his reply . I f withi n tha t tim e th e cour t i s informe d b y o r o n behal f o f th e 
Attorney-General tha t i t i s propose d t o prosecut e th e accuse d upo n indictment , th e 
court wil l switc h ove r t o th e procedur e lai d dow n fo r preliminar y enquirie s int o case s 
to b e trie d upo n indictment . Fo r thi s purpos e al l tria l court s ar e give n th e powe r t o 
hold preliminar y enquiries . Shoul d th e Attorney-Genera l no t notif y th e tria l cour t o f 
his intentio n t o tak e th e cas e o n indictment , th e cour t upo n resumptio n o f th e hearin g 
has t o procee d wit h th e summar y tria l o f th e offence . Th e tria l judg e i n Asare' s Case , 
Anterkyi J . , ha d take n th e vie w tha t whe n th e cour t inform s th e Attorney-Genera l o f it s 
opinion, th e Attorney-General , a s a n office r o f th e court , "mus t accep t th e opinio n o f 
the cour t an d mus t procee d t o th e alternativ e procedur e b y indictmen t a s born e b y th e 
opinion o f th e cour t an d communicate d t o h i m ; . . . i t is , i n thi s respect , th e opinio n o f 
the cour t tha t carries , an d no t th e desir e o f th e Attorney-General. " O n appeal , 18  th e 
Ghana Cour t o f Appea l hel d tha t th e learne d judg e wa s wrong . 

35. Th e Australia n court s hav e als o ha d recen t opportunit y t o tak e a  stan d o n th e 
right o f th e court s t o revie w th e Attorney-General' s decisio n t o prosecut e o r no t i n a 
criminal cas e wher e thos e power s ar e deal t wit h b y statute . I n Alexande r Barto n an d 
Another v . Th e Quee n an d Another , 19  th e Hig h Cour t i n th e cas e wher e th e appellant s 
had allege d tha t th e exercis e o f th e Attorney-General' s powe r ha d bee n fo r a n imprope r 
and unlawfu l purpose , capriciou s o r arbitrary , o r a t th e directio n o f th e Prim e 
Minister o f Ne w Sout h Wales , held , amongs t othe r things , tha t th e purpos e o f sectio n 5 
of th e Australia n Court s Ac t 1828 , whic h authorise d th e prosecutio n o f crimina l offenc e 
by informatio n i n th e nam e o f th e Attorney-General , wa s t o ar m th e Attorney-Genera l o f Ne w 
South Wale s an d Crow n Prosecutor s appointe d b y hi m wit h a  powe r i n al l respect s simila r 
to tha t enjoye d b y th e Attorney-Genera l i n Englan d an d t o exten d th e exercis e o f tha t 
power t o al l offences ; tha t i n case s wher e a  statut e confer s a n administrativ e 
discretion whic h i s unlimite d i n it s terms , th e Cour t mus t conced e t o th e repositor y a 
discretion unlimite d b y anythin g bu t th e scop e an d objec t o f th e statute ; tha t th e 
courts canno t revie w th e Attorney-General' s exercis e o f th e prerogativ e powe r t o ente r 
or refus e a  noll e prosequi ; tha t i t canno t b e sai d tha t th e existenc e o f judicia l 
review o f th e Attorney-General' s decisio n t o prosecut e b y wa y o f e x offici o indictment s 
is essentia l t o th e prope r administratio n o f justice , fo r th e court s hav e othe r powers , 
such a s th e powe r t o preven t a n abus e o f process , t o ensur e a  fai r trial . 

36. Whethe r base d o n a  bette r protectio n o f th e publi c interest , o n natura l justic e o r 
the fac t tha t th e Attorney-Genera l a s a n office r o f th e cour t ough t t o carr y ou t th e 
wishes o f th e court , th e judicia l campaig n t o exten d th e contro l o f th e court s ove r th e 
Attorney-General i n th e exercis e o f hi s discretio n ha d no t prospered . I t ha s bee n 
killed b y th e courts ' ow n hands . An d indeed , ther e ar e question s whic h mak e th e 
assumption b y th e court s o f a  supervisor y rol e ove r th e Attorney-General , difficul t t o 
justify. Wh o i n tur n i s t o supervis e th e court s i n th e exercis e o f thi s power ? Th e 
fact tha t the y criticis e th e Attornev-Genera l i s a n admissio n tha t th e Attorney-Genera l 
like al l huma n institutions , includin g th e courts , i s liabl e t o err . Tha t th e 
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exercise o f judicia l discretio n i s allowe d t o res t finall y wit h th e highes t cour t o f 
appeal i n th e countr y i s no t a n argumen t i n favou r o f judicia l infallibility , bu t a n 
expression o f th e nationa l interes t i n al l litigatio n endin g somewhere . Wha t bet te r 
justification, the re fore , woul d th e court s hav e fo r th e supervisio n o f a n 
Attorney-General exercisin g a  powe r o n behal f o f th e people , whe n th e institutio n o f 
the court s i s usuall y base d o n th e premise s tha t the y shoul d b e independen t o f th e 
people an d no t b e subjec t t o th e opinion s an d pressure s o f th e day ? 

(e) Th e Pr ivat e Prosecut ion : 

37. Thi s coul d b e pu t forwar d a s th e mean s whereb y a  cas e whic h th e Attorney-Genera l 
refuses t o brin g befor e th e court s coul d nevertheles s b e prosecuted . Bu t it s us e i s 
l imited. Th e difficult y o f a  privat e individua l bringin g a  cas e befor e th e court s b y 
relator actio n wher e th e Attorney-Genera l refuse s himsel f t o tak e actio n o r t o len d hi s 
name t o th e individual ' s cour t proceedin g ha s bee n expose d b y th e Britis h Hous e o f 
Lords i n Gour i e t ' s c a s e . Althoug h i t wa s sai d tha t th e privat e prosecutio n ha d bee n 
used onl y thre e t ime s thi s centur y befor e i n Scotland , th e rap e cas e eventuall y too k 
this rou te . Bu t privat e prosecution s ma y b e s tar te d i n som e countrie s onl y wit h th e 
permission o f th e cour t s , a  measure , n o doubt , take n a s a  safeguar d agains t frivolou s 
prosecutions. Som e othe r Commonwealt h count r ies , however , giv e th e righ t t o th e 
aggrieved perso n t o procee d by  wa y o f pr ivat e prosecutio n withou t permissio n eithe r o f 
the Attorney-Genera l o r th e cour t . Eve n then , th e procedur e ha s it s l imitat ions . I t 
may b e confine d b y th e la w t o summar y tr ial s and , the re fo re , i n e f fec t , onl y t o les s 
serious c r ime , simpl y b y th e fac t tha t th e indictmen t mus t b e presente d b y th e 
At to rney-Genera l . An d th e mor e seriou s offence s shoul d b e trie d upo n indictment . 
Fur ther , eve n thoug h th e privat e prosecutio n ma y b e s ta r te d withou t permissio n o f th e 
At torney-Genera l , h e ha s th e righ t t o ste p i n a t any  t im e an d tak e ove r th e prosecu -
t ion. Upo n enterin g int o th e proceedings , h e ma y determin e i t . 

38 . Thi s recentl y happene d i n Raymon d v . A t t o r n e y - G e n e r a l . 2 0 A  perso n havin g change d 
his plea , wa s convicte d wit h other s o f conspirin g t o perver t th e cours e o f just ice , an d 
was sentence d t o imprisonment . Afte r th e commit ta l proceeding s an d befor e th e tria l h e 
laid information s allegin g perjur y agains t on e o f th e Crow n witnesses . Th e Directo r o f 
Public Prosecution s wa s notified , an d exercisin g hi s s ta tu tor y powers , a  membe r o f hi s 
office appeare d i n cour t , explaine d tha t th e evidenc e ha d alread y bee n canvasse d a t th e 
commit tal proceedings , tha t th e Directo r o f Publi c Prosecution s wa s satisfie d tha t th e 
proceedings wer e vexatiou s an d offere d n o evidence . Th e privat e prosecution , the re -
fore , hardl y afford s a  sur e resor t i f th e At torney-Genera l refuse s t o prosecut e a  cas e 
in cour t . 

The Discretio n Itsel f 

39. What , then , i s th e substanc e o f thi s discretion ? Broadl y speaking , i t i s t o con -
sider evidenc e collecte d throug h investigatio n an d t o decid e whethe r i n th e publi c 
interest an y cr im e disclose d shoul d b e prosecute d i n cour t . Th e publi c interes t 
requires tha t crime s b e suppresse d an d tha t criminal s b e punished . Th e determinatio n 
of guil t an d th e punishmen t therefor e ha s bee n assigne d t o th e cour t s . Th e questio n 
which cause s difficult y i s whethe r publi c interes t als o require s tha t al l crime s 
disclosed mus t g o throug h thi s cour t process , an d i f no t whic h shoul d b e withheld . D o 
circumstances eve r exis t whic h woul d mak e th e har m don e t o th e nationa l interes t b y a 
prosecution greate r tha n th e identificatio n an d punishmen t o f th e criminal ? 

40. Th e firs t poin t considere d b y th e prosecuto r i s whethe r o n th e evidenc e discovered , 
there i s a  cas e t o b e pu t befor e a  tr ia l a t a l l . I s th e la w satisfie d a s t o th e ingre -
dients o f th e cr ime ? I s th e evidenc e sufficien t t o justif y a  prosecution ? I f th e 
answer t o thes e question s i s a  definit e no , the n n o mat te r ho w reprehensibl e th e con -
duct o f th e perso n involved , n o cour t o f crimina l justic e wil l convic t him , and , t he re -
fore , ther e i s n o poin t i n sanctionin g a  prosecution . Case s d o occu r wher e th e la w i s 
not s o c lea r . I n whic h cas e th e prosecuto r ha s t o tak e a  har d decisio n whethe r t o 
proceed wit h th e prosecutio n o r no t . Whe n th e Attornev-Genera l o f Ghan a mad e hi s pres s 
s ta tement o n th e Helo u ca se , thi s wa s th e basi s o f hi s decisio n no t t o prosecute . A s 
he said : 21 

"Looking a t th e evidenc e whic h th e prosecutio n ha d t o tende r an d havin g 
regard t o th e la w a s i t s tands , an d al l othe r relevan t factors , I 
decided tha t th e prosecutio n woul d be  inadvisable . I  accordingl y 
endorsed th e recommendation s o f th e Directo r o f Publi c Prosecution s tha t 
the cas e b e wi thdrawn. " 
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The statemen t show s th e decisio n bein g take n a t th e highes t level . Tha t pres s criticis m o f 
the decisio n continue d afte r th e explanatio n indicate s tha t eve n o n a  questio n o f law , o n 
which th e Attorney-Genera l ca n clai m superio r expertise , hi s decisio n mus t comman d 
acceptance b y th e public . O n thi s account , an d becaus e a  La w Office r ma y fee l tha t h e 
would b e ope n t o unjustifiabl e an d uninforme d criticis m i f h e followe d hi s bette r judgemen t 
and rule d agains t prosecution , h e i s sometime s dispose d t o le t a  cas e procee d s o tha t th e 
court take s th e responsibilit y o f acquittin g th e accused . 

41. I n considerin g th e evidence , ther e ar e a t leas t tw o standard s o f satisfactio n whic h a 
prosecutor ma y apply . Thes e ar e brough t ou t i n th e Repor t o f th e Roya l Commissio n o n 
Criminal Procedure , whe n i t state d tha t unde r th e presen t practice , th e prosecutor , whe n 
deciding whethe r o r no t t o launc h crimina l proceedings , ha s t o satisf y himsel f tha t ther e wa s 
at leas t a  prim a faci e case , th e existenc e o f which , i f believe d b y a  jur y o r magistrate' s 
court, woul d justif y a  verdic t o f guilty . Th e Directo r o f Publi c Prosecution s i n England , 
however, applie d a  somewha t mor e stringen t test , whic h was , whethe r ther e wa s mor e tha n 
a 5 0 pe r cen t chanc e o f conviction ; tha t is , tha t i t wa s mor e likel y tha t ther e woul d b e a 
conviction tha n a n acquittal . Th e Commissio n recommmende d th e adoptio n b y al l 
prosecutors o f th e latte r tes t . 

42. Th e "5 1 percen t rule" , a s th e Directo r o f Publi c Prosecution' s tes t ha s com e t o b e 
known, ma y b e mor e eas y t o stat e tha n t o apply . Bu t question s o f sufficienc y o f evidenc e 
either t o determin e th e factua l issu e o r t o satisf y th e lega l requiremen t o f th e commissio n 
of a  crim e ma y no t b e th e mos t difficul t question s th e prosecuto r ha s t o decide . Tak e th e 
Scottish rap e case . I t wa s quit e obviou s fro m Mr . Fairbairn' s statemen t tha t th e stat e o r 
standard o f th e evidenc e wa s no t th e foremos t consideratio n whic h le d t o th e decisio n no t t o 
prosecute. An d som e o f th e mos t difficul t problem s likel y t o aris e ar e thos e i n whic h tw o 
equally conscientiou s officer s ma y tak e differen t view s o f th e publi c interes t i n th e 
particular case . 

43. Th e basi c principl e whic h govern s th e decisio n t o prosecut e was , a s pointe d ou t b y 
Professor Edwards , state d b y Si r Hartle y Shawcros s whe n Attorney-Genera l i n a  speec h t o 
the Britis h Hous e o f Common s i n 1951 . H e the n said , "I t ha s neve r bee n th e rul e i n thi s 
country -  I  hop e i t neve r wil l b e -  tha t suspecte d crimina l offence s mus t automaticall y b e 
the subjec t o f prosecution . Indee d th e ver y firs t Regulation s unde r whic h th e Directo r o f 
Public Prosecution s worke d provide d tha t h e shoul d . . . prosecut e . . . wheneve r i t appear s 
that th e offenc e o r th e circumstance s o f it s commissio n i s o r ar e o f suc h a  characte r tha t a 
prosecution i n respec t thereo f i s require d i n th e publi c interest . Tha t i s stil l th e dominan t 
consideration." Thi s woul d b e th e positio n o f Commonwealt h countrie s bot h ol d an d ne w 
which hav e followe d th e Britis h traditio n i n prosecutions . Bu t wha t constitute s th e publi c 
interest? Tha t i s th e nu b o f th e problem . Ther e ar e certai n basi c consideration s whic h 
every righ t thinkin g citize n woul d agre e qualif y a s i n th e publi c interest . Consideration s 
involving th e protectio n o f nationa l security , relation s o f th e Stat e wit h a  foreig n Stat e 
which ma y b e harme d b y a  prosecution , protectio n o f th e constitution , ar e example s o f thi s 
kind. Beyon d thes e certai n matters , argumen t develop s ove r whic h cours e o f conduc t i s o r 
is no t i n th e nationa l interest . Suc h consideration s a s th e stalenes s o f th e case , th e yout h 
or ol d ag e o r menta l ag e o f th e offender , an d th e relationshi p betwee n th e offende r an d th e 
victim, al l o f whic h ar e legitimat e considerations , ma y tur n ou t t o b e relativ e factors , 
depending o n thei r weigh t i n th e scale s tiltin g a  decisio n on e wa y o r th e othe r o n th e 
attitude an d make-u p o f th e particula r office r responsibl e fo r th e case . Th e factor s take n 
into accoun t i n arrivin g a t th e decisio n ma y als o var y wit h th e individua l officer . 

44. Publi c reactio n an d th e know n attitud e o f th e court s t o particula r crime s ma y influenc e 
the decision . I n a  countr y wher e polygam y i s th e nor m rathe r tha n th e exception , th e 
offence o f bigam y ma y remai n o n th e statut e boo k a s a  dea d letter . Tha t jurie s almos t 
invariably brin g i n a  verdic t o f no t guilt y i n a  rap e charg e unles s th e evidenc e o f violenc e 
to th e victi m i s incontrovertibl e an d o f th e stronges t ma y rais e th e percentag e certaint y 
which th e prosecuto r ma y requir e befor e proceedin g wit h th e case . Confidenc e i n th e court s 
to retur n a  fai r an d prope r verdic t o n th e evidenc e i n a  particula r typ e o f offenc e wil l 
naturally colou r th e consideratio n give n t o whethe r o r no t th e charg e b e brough t befor e a 
court. I n som e countries , suc h lac k o f confidenc e i n securit y case s ha s bee n use d a s 
"justification o f th e institutio n o f preventiv e detention. " 

45. Bu t whateve r th e consideration s take n int o account , th e rul e i s widel y accepted , a t 
least i n countrie s wit h a  multi-part y syste m o f government , tha t th e nationa l interes t shoul d 
not b e construe d t o includ e th e narro w politica l interest s o f person s o r th e part y i n power . 
Professor Edward s i n th e Moder n Rol e o f th e Attorney-Genera l put s th e poin t nicel y whe n h e 
draws th e distinctio n betwee n th e type s o f politica l consideration s i n th e followin g 
passages:22 
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".. .anything savourin g o f persona l advancemen t o f sympath y fel t b y a n 
Attorney-General toward s a  politica l colleagu e o r whic h relate s t o th e 
political fortune s o f hi s part y an d governmen t i n powe r shoul d no t b e 
countenanced i f adherenc e t o th e principle s o f impartialit y an d integrit y 
are t o b e publicl y manifested . Thi s doe s no t mea n tha t th e 
Attorney-General o r th e Directo r o f Publi c Prosecution s shoul d no t hav e 
regard t o politica l consideration s i n th e non-part y politica l interpreta -
tion o f th e ter m "politics" . Fo r example , th e maintenanc e o f harmoniou s 
international relation s betwee n states , th e reductio n o f strif e betwee n 
ethnic groups , th e maintenanc e o f industria l peace , an d generall y th e 
interests o f th e publi c a t larg e ar e legitimat e politica l consideration s 
in decidin g whethe r (o r when ) t o initiat e crimina l proceeding s and , a n 
even mor e sensitiv e question , whethe r (o r when ) t o discontinu e a  crimina l 
prosecution." 

And the n later : 

"The basi c question.. . i s wh o shoul d b e th e fina l arbite r o f legitimat e 
political consideration s affectin g prosecutions , th e Cabinet , th e Prim e 
Minister o r Chie f Executive , o r th e Attorney-Genera l (o r Directo r o f 
Public Prosecution s i f th e constitutio n ha s mad e th e office , trul y 
independent). I n m y view , i t i s no t onl y prope r bu t desirabl e tha t th e 
Attorney-General (o r th e DPP ) shoul d exercis e bot h lega l judgemen t an d a n 
appropriate degre e o f politica l sensibilitie s whe n assessin g th e weigh t 
to b e give n t o relevan t politica l consideration s o f th e legitimat e kin d 
to whic h I  hav e referre d earlier . Wher e matter s o f hig h stat e o r th e 
general publi c interes t ar e involve d i t make s eminen t sens e fo r th e 
Attorney-General t o consul t hi s ministeria l colleagues , including , i f 
necessary, th e Chie f Executive , wit h a  vie w t o estimatin g thei r 
particular contribution s t o a n understandin g o f th e wide r issue s tha t ma y 
be involved. " 

Incidentally, thes e passage s als o g o toward s explainin g wh y som e countrie s objec t t o a 
public servic e Attorney-Genera l o r Directo r o f Publi c Prosecution s wh o i s no t 
accountable t o an y authorit y a s th e repositor y o f th e discretio n unde r discussion . 
What sanctio n woul d ther e be , the y woul d ask , i f th e Attorney-Genera l o r Directo r o f 
Public Prosecution s refuse s o r omit s t o consult ? Wh o ha s th e responsibilit y fo r 
dealing wit h th e politica l consequence s o f a  wron g decision ? Th e politica l authorit y 
whose responsibilit y i t i s t o cop e wit h whateve r result s flo w fro m th e decisio n ma y 
complain wit h som e justificatio n tha t i t i s mad e t o carr y a  burde n whic h i s no t o f it s 
making. An d eve n wher e th e Attorney-Genera l i s dispose d t o consultin g o n thes e 
matters, ther e ma y b e som e trut h i n th e furthe r complain t tha t i f h e i s a  publi c 
servant, h e ma y no t b e s o nicel y attune d t o recognisin g wit h sufficien t alacrit y an d 
effectiveness a  cas e wit h potentia l fo r damagin g politica l consequence s i n a  wide r 
sense. 

46. Anothe r poin t whic h arise s fro m th e perceptiv e observation s o f Professo r Edward s 
takes u s bac k t o th e argumen t bein g mad e earlie r o n i n thi s pape r tha t howeve r wel l th e 
general rule s ar e stated , thei r applicatio n ha s t o b e b y individua l personalitie s wh o 
may legitimatel y arriv e a t differen t conclusion s afte r a  prope r consideratio n o f th e 
same problem . Professo r Edward s mention s th e consideratio n o f maintenanc e o f 
industrial peac e a s a  prope r subjec t t o tak e int o account . Th e Ne w Zealan d 
Attorney-General ha d thi s concret e proble m i n th e case s whic h resulte d i n hi s pres s 
statement attache d i n th e Appendi x t o thi s paper . Recallin g th e informatio n tha t 
discussion b y th e Cabine t o f th e initiatio n an d exten t o f crimina l prosecution s wa s a 
common occurrenc e i n Ne w Zealand, 23 th e pres s statemen t i s o f interes t otherwise , 
because i t says , amongs t othe r things , "A s require d b y suc h cases , m y Cabine t 
colleagues hav e lef t i t entirel y t o m e t o mak e th e decisio n an d hav e no t interfere d i n 
any way ; particularl y bearin g i n min d th e obviou s overtone s o f thi s issu e I  a m ver y 
grateful fo r tha t fact. " Bu t th e relevan t questio n a t issu e a t thi s poin t is , woul d 
every Attorney-Genera l face d wit h thi s particula r typ e o f proble m mindfu l o f th e threa t 
of furthe r industria l strife , hav e decide d th e matte r a s th e Attorney-Genera l fo r Ne w 
Zealand did ? An d i f not , coul d a n equall y well-argue d statemen t no t b e mad e fo r th e 
opposite decision ? 

47. Fe w countries , i t i s surmised , hav e an y guideline s issue d o n th e variou s factor s 
and th e degre e i n whic h the y weig h i n th e decision-makin g scale s t o th e officer s 
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dealing wit h th e proble m o r t o th e public . Eve n thoug h th e Polic e conduc t th e bul k o f 
prosecutions a s agent s o f th e Attorney-General , i t i s unlikel y tha t an y suc h 
guidelines, o r guideline s o n thei r relation s wit h th e Attorney-General , o r o n ho w t o 
conduct th e case s fo r th e prosecution , woul d eve r hav e bee n issue d t o the m b y th e 
Attorney-General. And , althoug h precis e an d comprehensiv e rule s may  b e difficult , i f 
not impossibl e t o state , som e genera l rule s an d observation s ar e possibl e an d 
necessary. 

48. Fo r example , i t i s believe d tha t th e publi c expect s tha t th e mor e difficul t th e 
decision, th e highe r th e ran k o f th e office r wh o shoul d tak e th e decision . But , 
presumably, i n man y case s th e leve l o f consultatio n leadin g t o a  decisio n i s no t a 
matter o f writte n rul e bu t o f conventio n an d intuition . Her e again , i t may  b e argue d 
that no t al l problem s announc e thei r dept h o r complexit y i n advance . Nevertheless , a 
great majorit y ca n b e regulate d t o som e exten t b y rules . A t th e ris k o f bein g tedious , 
one mor e lesso n ma y b e draw n fro m th e Scottis h rap e case . I t woul d appea r tha t a 
substantial reaso n fo r th e attac k o f Member s o f Parliamen t o n th e Solicitor-Genera l la y 
in th e fac t tha t th e decisio n no t t o prosecut e o n th e ground s given , namely , a  groun d 
not relate d t o a  usua l lega l question , especiall y havin g regar d t o th e circumstance s 
and gravit y o f th e case , wa s take n no t b y himsel f o r someon e eve n higher , i f tha t i s 
possible, bu t b y th e Crow n Counsel . Th e furthe r implicatio n i n th e Solicitor-General' s 
statement tha t eve n mor e seriou s offences , suc h a s murder , ha d bee n droppe d withou t 
reference t o th e La w Officers , wa s i n th e circumstance s boun d t o caus e mor e anxiet y t o 
his inter-locutors . T o them , i t wa s quit e disquietin g tha t th e syste m wa s suc h tha t 
very seriou s case s coul d b e withdraw n withou t th e reason s eve r bein g know n o r approve d 
by th e responsibl e politica l officer . 

49. Thi s raise s th e questio n o f ho w muc h o f th e da y t o da y wor k o f th e 
Attorney-General's departmen t ough t t o b e know n t o hi m personall y o r t o th e highes t 
officer responsibl e fo r prosecutions . N o doub t th e volum e o f wor k woul d mak e persona l 
knowledge o f th e majorit y o f case s impossible . Th e complain t implie d i n fac t tha t 
Crown Counse l ma y tak e thi s mos t seriou s decision , ma y b e levelle d i n man y countrie s 
where prosecution s fo r th e mos t seriou s cases , eve n murde r case s ar e disrecommended , 
withdrawn o r ende d b y th e acceptanc e o f a  ple a fo r a  lesse r offence , regularl y b y 
officers o f tha t ran k withou t prio r referenc e t o highe r authority . Th e charge s 
themselves ma y b e th e mos t seriou s i n th e crimina l calendar . Bu t if  th e reason s fo r 
the decisio n ar e mor e o r les s technica l an d non-controversial , thi s ca n hardl y rais e 
much publi c concern . Where , o n th e othe r hand , th e reason s fo r th e decisio n ar e 
"unique" o r eve n unusual , the n som e syste m ough t t o b e devise d t o ensur e tha t th e 
decision i s take n o r ha s th e approva l o f th e highes t responsibl e authority . 

50. Thi s argue s fo r th e formulatio n an d disseminatio n amongs t prosecutor s o f a  se t o f 
guidelines givin g th e type s o f case s an d th e consideration s whic h shoul d aler t the m t o 
referring th e matte r t o highe r authorit y fo r decision . An d i n vie w o f th e publi c 
interest i n th e matter , consideratio n shoul d b e give n b y al l Attorneys-Genera l t o th e 
publication generall y o f a  ful l statemen t o n prosecutio n policy . Th e (1982 ) 8 
Commonwealth La w Bulleti n a t pag e 82 6 note s th e announcemen t o f th e Federa l 
Attorney-General o f Australi a tha t h e wil l b e tablin g i n th e Senat e a  statemen t settin g 
out th e Australia n Government' s prosecutio n policy , whic h wil l spel l ou t th e genera l 
principles whic h th e Attorney-Genera l an d th e officer s o f hi s departmen t woul d appl y i n 
the institutio n an d conduc t o f prosecutions . "Th e polic y wil l dea l wit h suc h question s 
as th e decisio n t o prosecute , th e conduc t o f cases , question s o f indemnitie s fo r wit -
nesses an d privat e prosecutions." 24 Unfortunately , th e polic y statemen t wa s no t 
available t o th e write r befor e th e completio n o f th e paper . It  is , however , hope d tha t 
the statemen t wil l b e availabl e t o th e participant s o f th e Meeting . Th e ide a behin d 
the statemen t i s laudable , an d shoul d b e recommende d t o othe r Commonwealt h La w 
Ministers. Th e Australia n Federa l Attorney-Genera l though t i t advisabl e t o discus s 
aspects o f th e polic y wit h lega l authoritie s i n th e Unite d Kingdo m an d th e Unite d 
States. It  i s suggeste d tha t a  La w Ministers ' Meetin g woul d affor d a n idea l foru m fo r 
consultations o f thi s kin d t o determin e th e nee d fo r an d th e content s o f suc h a  docu -
ment. Th e belie f expresse d b y th e Attorney-Genera l tha t i t wa s importan t tha t Federa l 
Officers engage d i n prosecution s shoul d hav e clea r guideline s befor e initiatin g prose -
cution proceedings , an d equall y importan t tha t ever y citize n shoul d b e awar e o f thes e 
matters, ha s validit y fa r beyon d th e shore s o f Australia . In  sayin g that , "I  d o no t 
expect tha t th e polic y guideline s wil l cove r ever y possibl e situation . However , Í  hop e 
that b y makin g th e prosecutio n polic y public , peopl e wil l bette r understan d wh y thes e 
decisions ar e made, " th e objective s an d limitation s whic h th e Attorney-Genera l 
recognised, are , i t i s submitted , realisabl e an d realistic . 

108 



Conclusion 

5 1 . The  cas e fo r th e educatio n o f th e public , la w student s an d secondar y schoo l student s 
on th e natur e an d th e offic e o f th e At torney-Genera l ha s bee n mad e i n Professo r Edward s 
paper earlie r ment ioned . Tha t cas e i s emphasise d b y th e discussio n i n thi s paper . Wit h 
particular referenc e t o th e decisio n t o p rosecu te , on e o f th e mean s ope n i s th e publicatio n 
of th e guideline s o n prosecutio n policy . I t i s necessar y no t onl y t o educat e th e ordinar y 
citizen o n thi s mat te r bu t als o member s o f th e government . Fur the r , ther e i s th e nee d t o 
inform an d educat e al l subordinat e off icers , th e Polic e an d othe r personne l conductin g 
prosecutions o n thei r dutie s an d thei r relation s wit h th e At to rney-Genera l . Th e guideline s t o 
these assistant s an d agent s mus t a t t ac k th e proble m o f sensitivit y t o th e type s o f case s 
which nee d t o b e referre d t o highe r authori t y an d anticipatio n o f publi c anxiet y ove r 
particular decisions . Th e guideline s issue d t o th e prosecutor s wil l necessaril y hav e t o b e 
more detaile d an d cove r a  wide r fiel d tha n th e polic y s t a temen t whic h i s issue d t o th e 
public. If  th e decisio n t o prosecut e i s base d o n th e publi c interes t the n everythin g mus t b e 
done i n gett in g th e publi c t o apprecia t e wha t i s bein g don e o n thei r behalf . Fo r i t i s 
through tha t tha t publi c confidenc e i n th e syste m ca n b e re ta ined . 
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APPENDIX 

New E xercise o f Attorney-General' s discretio n t o sta y proceeding s 
Zealand Tw o industria l dispute s resulted i n a number o f arrest s and prosecutions . 

Several intereste d partie s aske d th e Attorney-Genera l t o intervene . I n a 
press statement h e gave hi s reasons fo r declinin g t o do so— 

I have carefully considere d th e request s tha t I  should sto p th e prosecutions in 
the Ravensdow n an d Manger e Airpor t cases ; an d I  hav e thi s afternoo n 
notified bot h th e Federatio n o f Labou r an d Ravensdow n Fertilize r Coopera -
tive Ltd . tha t i n neithe r cas e am I  prepared t o sta y the proceedings . 

The resul t o f thi s decisio n i s tha t eac h prosecutio n wil l continue , th e la w 
will follo w it s course an d tha t matter s o f innocenc e o r guil t wil l be decided by 
the appropriat e court . 

Because of th e very widespread publi c interes t i n the matter 1  a m taking the 
unusual ste p of giving the reasons fo r m y decision. I  want t o emphasise tha t in 
so doing 1  a m i n n o wa y commenting upon , o r prejudging , th e merit s of an y 
of th e prosecutions . Tha t judgmen t i s fo r ou r Courts ; i t i s on e o f th e 
cornerstones o f ou r democrati c syste m tha t the y are , an d mus t b e seen t o be , 
completely independen t o f an y outsid e agency . 

In reachin g m y decisio n I  have considered ver y ful l report s give n t o m e by 
the Polic e an d th e Aviatio n Securit y Servic e an d th e advic e o f th e Solicitor -
General. Naturally , 1  have als o listene d t o th e view s o f th e Federatio n o f 
Labour, th e Employer s Federation , m y colleague s an d adviser s and , o f 
course, th e many member s o f th e genera l publi c wh o have  been i n touch wit h 
my office. However , th e fina l decisio n o n th e matte r ha s been min e alone. A s 
is required i n suc h cases , m y Cabine t colleague s hav e lef t i t entirel y t o m e t o 
make th e decisio n an d hav e no t interfere d i n an y way ; particularl y bearin g i n 
mind th e obviou s politica l overtone s o f thi s issu e I  am ver y gratefu l fo r tha t 
fact. 

Before dealin g briefl y wit h eac h o f th e tw o case s i t i s appropriat e tha t 1 
should mak e some general comments a s to th e circumstances i n which stay s of 
prosecution migh t b e granted . Th e Attorney-Genera l a s a Law Office r o f th e 
Crown ha s wid e power s t o sta y a  crimina l prosecution ; i n practic e thes e 
powers are exercised infrequentl y b y the Attorney himself—mor e ofte n b y the 
Solicitor-General. A  good exampl e i s where a person ha s been trie d o n severa l 
occasions and th e jury has not bee n able unanimously t o agree on a  verdict. I n 
such situation s i t i s commonly accepte d tha t afte r severa l trial s (usually two or 
three) the interest s of justice ar c no t serve d b y putting th e accused o n tria l yet 
again. Disagreement s b y successive juries migh t wel l be take n a s an indicatio n 
that th e charge s agains t th e accuse d canno t b e prove d beyon d reasonabl e 
doubt, an d thu s the common practic e i s to sta y an y furthe r prosecution . 

Such stay s are entered onl y i f i t i s in the interest s of justice t o do so and th e 
action i s never take n withou t carefu l consideration . Th e sam e approach mus t 
apply i n respec t o f thos e thankfull y rar e case s tha t ar e regarde d a s mor e 
properly t o b e decided b y the Attorney-General . 

Clearly th e interest s of justice touchin g as they do the interest s of th e whole 
community involv e something  mor e tha n th e mer e convenience o f tw o partie s 
who, fo r whateve r reason , no w fin d i t mor e t o thei r preferenc e tha t th e rule s 
of la w an d th e ordinar y principle s o f th e lega l proces s shoul d no t appl y t o 
them. I n genera l term s I  do no t regar d seekin g t o avoi d th e consequence s o f 
the la w a s a  satisfactor y wa y o f resolvin g a n industria l dispute . I f I  wer e t o 
accept th e propositio n underlyin g tha t approac h th e genera l publi c migh t wel l 
conclude tha t ever y time th e la w i s broken i n the nam e of industria l actio n o r 
of othe r protes t actio n thos e who so act wil l be able to have their prosecution s 
stayed merel y b y threatenin g o r exertin g furthe r pressur e o n th e community . 

The rea l groun d whic h ha s bee n urge d upo n m e fo r stayin g thes e 
prosecutions i s tha t th e Union s an d th e FO L disagre e wit h th e la w unde r 
which th e prosecution s hav e bee n brought . I n th e airpor t cas e even tha t ma y 
not b e so. The FO L does not disagre e with rule s to preserve airpor t safet y an d 
security—it merel y doe s no t wan t the m t o appl y t o picketers . 

Some publi c statement s hav e indicated tha t industria l actio n woul d onl y b e 
withdrawn i f 1  staye d thes e prosecutions. I  must sa y that tha t i s not, an d neve r 
could be , a n acceptabl e proposition . I t wa s mad e ver y clea r b y th e Prim e 
Minister followin g th e meetin g wit h th e Federatio n of  Labou r o n Tuesda y 
that an y decisio n b y m e wa s entirely separat e fro m th e issu e o f peacefu l an d 
legal picketin g o r an y possibilit y tha t th e la w relatin g t o thi s activit y migh t b e 
changed. I n short , th e decision tha t I  make i n this matter a s Attorney-Genera l 
is not an d neve r coul d b e th e subjec t o f a  "deal" . 
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In th e Ravensdow n cas e 3 3 peopl e hav e bee n charge d unde r s . 3 3 of th e 
Police Offence s Ac t whic h make s i t a n offenc e t o us e unlawfu l intimidatio n 
or violenc e wit h a  vie w t o restrictin g th e freedo m o f another . Th e specifi c 
circumstances t o whic h th e prosecutio n ar e relate d involv e a n allegatio n tha t 
engineers wer e prevented fro m enterin g th e Ravensdow n work s to attend t o a 
sulphuric aci d plan t sai d t o b e potentiall y dangerou s t o lif e an d property . 

In thi s case th e reques t tha t 1  shoul d sta y th e proceeding s ha s i n fac t bee n 
made b y th e Ravensdow n compan y itsel f bu t i s pu t forwar d no t for  ¡m y 
reason associate d wit h th e genera l interest s o f justice , bu t rathe r becaus e th e 
company ha s achieve d it s immediat e purpos e o f obtainin g acces s fo r it s 
employees to the premises; it has in fac t mad e its request t o me in terms of th e 
subsequent settlemen t bargai n entere d int o with the Union . I n other words , it 
now suit s th e convenience o f bot h compan y an d Unio n tha t th e prosecution s 
should b e stayed. A s I  have made clear, the interests of justice go well beyond 
such considerations . 

I am als o mindfu l o f th e fac t tha t eve n i f s . 3 3 of th e Polic e Offence s Ac t 
was no t par t o f ou r la w suc h actio n o n th e pa n o f picketer s coul d wel l stil l 
constitute an offence agains t th e general criminal law. To stay a prosecution i n 
those circumstance s woul d t o m y mind b e mos t inappropriate . 

The 4 8 prosecution s arisin g fro m th e arrest s a t Manger e Airpor t o n 
Tuesday hav e bee n brough t unde r regulatio n 15(2 ) o f th e Civi l Aviatio n 
Regulations whic h mak e i t a n offenc e t o "trespas s o n an y par t o f a n 
aerodrome beyon d th e areas se t asid e fo r publi c use" . 

New Zealan d a s a  signator y t o th e convention s o f th e Internationa l Civi l 
Aviation Organisatio n i s require d t o tak e al l practica l measure s t o preven t 
unlawful interferenc e wit h aircraf t an d facilities . Similarl y th e rol e o f th e 
Aviation Securit y Servic e whic h wa s involve d i n th e Aucklan d arrest s i s t o 
maintain airpor t security . Th e Federatio n o f Labou r clearl y understand s 
those facts . 

The allegatio n o n whic h thes e prosecution s ar e based (whic h agai n mus t b e 
finally teste d i n Court ) i s that thos e arreste d wer e in a  place beyond th e area s 
set asid e fo r publi c use . Th e charge s ca n therefor e b e see n t o b e directl y 
related t o th e importan t purpose s whic h th e regulation s are meant t o achieve . 

Although i t has been suggeste d t o me that thos e arrested wer e not hinderin g 
normal airpor t activitie s an d tha t alternativ e measure s t o remov e the m fro m 
the area  wer e no t use d b y the authorities , neithe r clai m i s confirmed eithe r b y 
the Polic e an d Aviatio n Securit y report s o r fro m m y viewin g o f a  length y 
television film  o f th e event s leadin g u p t o th e arrest s (whic h particularl y 
showed first  wher e they took plac e and secondl y made clear the warnings tha t 
were give n prio r t o th e actio n bein g taken) . Obviousl y a n incomplet e 
television film  woul d b e an insufficien t basi s fo r an y decisio n a s to innocenc e 
or guilt ; howeve r i t i s one o f a  number o f factor s whic h woul d mak e i t ver y 
difficult i f no t impossibl e fo r m e t o grant  an y sta y o f prosecution , becaus e 
what i t show s i s directly a t varianc e wit h th e claim s made t o m e on behal f o f 
the arrested persons . I  am als o informe d tha t th e arriva l o f a t leas t on e fligh t 
at Manger e Airpor t wa s impeded b y th e action s o f picketers . 

Quite apar t fro m tha t I  have information whic h indicate s tha t a t leas t som e 
of th e picketer s starte d ou t wit h th e knowledg e tha t the y migh t wel l b e 
arrested an d tha t the y appeare d t o b e no t unwillin g tha t tha t shoul d happen . 
It i s hard t o sugges t tha t t o sta y prosecution s i n such circumstance s woul d b e 
in the interest s of justice . I  can i n fac t find  n o good reaso n o n whic h I  could 
base a  decisio n t o sta y thes e prosecutions . I n thos e circumstance s t o d o s o 
would b e th e mos t transparen t expediency . 

The rol e o f Attorney-Genera l carrie s wit h i t man y difficul t responsibilities , 
some o f whic h requir e tha t I  separat e mysel f fro m th e norma l proces s o f 
collective Cabine t decision-makin g bu t whic h nonetheles s hav e ver y rea l 
political overtones . Thu s th e decisio n tha t I  hav e mad e toda y ha s no t bee n 
easy. Howeve r I  do no t intend  t o allo w th e offic e of , o r th e power s given to , 
the Attorney-Genera l t o b e use d whethe r b y employer s o r employee s o r 
anyone els e as a  convenient mean s o f avoidin g th e prope r lega l consequence s 
of thei r ow n actions . These are criminal proceedings . Ther e mus t b e no plac e 
to which th e criminal law and it s consequences cannot reach—whethe r i t be to 
Parliament, th e streets , th e home s o f Ne w Zealanders , the  boardroo m o r th e 
picket line . T o see k t o hav e th e la w change d i s on e thing ; t o brea k i t wit h 
impunity, fo r whateve r reason , i s another . 
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