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During consultation s wit h Government s o n possibl e topic s i t emerge d tha t discretionar y 
factors i n th e decisio n t o prosecut e wa s a  matte r o f wid e interes t an d concern , an d 
was o f practica l relevance . 

2. I n vie w o f thi s in teres t , th e Commonwealt h Secretaria t invite d Professo r Joh n LI . J . 
Edwards (autho r o f La w Officer s o f th e Crown , publishe d b y Swee t &  Maxwell i n 1964 ) 
to produc e a  discussio n pape r o n th e topic . Hi s pape r highlight s proble m area s an d 
draws i n particula r fro m experienc e i n th e Unite d Kingdom . Professo r Edwards ' ne w 
book, Th e Attorney-General , Politic s an d th e Publi c In teres t , t o b e publishe d shortl y 
by Swee t &  Maxwel l wil l includ e thi s pape r a s on e chapter . Thi s pape r thu s als o 
serves a s a  previe w o f a  majo r publication . 

ANNEX T O LMM(83) 5 

DISCRETIONARY FACTOR S I N TH E DECISIO N T O PROSECUT E 

Prepared b y PROFESSO R JOH N Ll . J . EDWARD S 
of th e Universit y o f Toront o 

The factor s tha t contro l th e outcom e o f discretionar y authorit y i n th e are a o f la w 
enforcement an d crimina l prosecution s hav e bee n aptl y describe d a s exhibitin g th e 
quality o f lo w visibility . Call s fo r th e publi c disclosur e o f th e reason s behin d 
individual decision s i s symptomati c o f a  growin g unwillingnes s t o accep t 
unquestioningly th e exercis e o f authorit y whethe r b y government , s tatutor y bodie s o r 
other publi c inst i tut ions . Th e mode l frequentl y invoke d a s epitomisin g opennes s an d 
public accountabilit y i s th e lon g establishe d traditio n o f th e judiciar y i n givin g reason s 
in ope n cour t fo r thei r decisions . Th e natur e o f th e adversar y syste m support s 
judicial commitmen t t o thi s idea l wit h it s concer n fo r identifyin g th e lega l issue s befor e 
the tria l commence s an d fo r confinin g th e admissibilit y o f evidenc e t o wha t i s relevan t 
in accordanc e wit h wel l establishe d ru les . Fa r les s certaint y prevail s i n thos e othe r 
areas o f th e administratio n o f justic e tha t ar e concerne d wit h th e preliminar y step s 
leading u p t o th e actua l tria l o f a  crimina l case . 

2. Thes e manifol d step s includ e decision s b y th e polic e whethe r o r no t t o charg e a 
citizen, whethe r t o issu e a  summon s o r t o a r res t a  suspec t t o ensur e hi s appearanc e 
before th e court , whethe r t o suppor t o r oppos e a  bai l application , and , mos t 
importantly, whethe r an d whe n t o la y a n informatio n befor e a  justic e o f th e peac e tha t 
sets th e forma l proces s o f th e crimina l court s i n motion . Ther e may  b e som e 
inexperienced polic e officer s wh o believ e tha t n o discretio n exist s i n th e fac e o f 
evidence tha t disclose s th e commissio n o f a  crimina l offence . I t i s certainl y no t 
unknown t o hea r senio r officer s publicl y clai m tha t n o discretio n i s exercisabl e b y th e 
police whe n confronte d wit h otherwis e unexplaine d circumstance s pointin g t o a n offenc e 
having take n place . I n t ru th , however , neithe r th e la w no r th e practic e o f polic e 
forces recognise s a n inflexibl e rul e tha t require s a  prosecutio n t o b e launche d 
irrespective o f th e particula r circumstance s surroundin g th e crime , th e victi m an d th e 
perpet ra tor . Whethe r th e questio n arise s a t th e initia l contac t o f th e polic e wit h th e 
crime o r a t th e leve l o f interventio n b y th e Directo r o f Publi c Prosecution s o r a  La w 
Officer o f th e Crown , th e basi c principl e tha t applie s i s enshrine d i n th e passag e fro m 
Lord Shawcross ' speec h i n th e Hous e o f Common s i n 195 1 whe n h e declared : "I t ha s 
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never bee n th e rul e i n thi s countr y -  I  hop e i t neve r will  b e -  tha t suspecte d crimina l 
offences mus t automaticall y b e th e subjec t o f prosecution . Indee d th e ver y firs t 
Regulations unde r whic h th e Directo r o f Publi c Prosecution s worke d provide d tha t h e 
should . . . prosecut e . . . whereve r i t appear s tha t th e offenc e o r th e circumstance s 
of it s commissio n i s o r ar e o f suc h a  characte r tha t a  prosecutio n i n respec t thereo f i s 
required i n th e publi c in teres t . Tha t i s stil l th e dominan t consideration. " I n decidin g 
whether o r no t t o authoris e a  prosecution , Shawcros s added , th e Director ' s offic e 
must hav e regar d t o "th e effec t whic h th e prosecution , successfu l o r unsuccessfu l a s 
the cas e ma y be , woul d hav e upo n publi c moral e an d order , an d wit h an y othe r 
considerations o f publi c policy. " Thes e view s continu e t o represen t th e prope r theor y 
of crimina l prosecution . 

3. Whils t th e genera l principl e i s correctl y expresse d i n Shawcross ' dictu m i t woul d 
be unrealisti c t o equat e i n an y exac t sens e th e evaluatio n o f th e relevan t factor s a t 
every leve l o f th e crimina l process . Thus , th e exercis e o f judgmen t b y uniforme d 
police officer s o n th e stree t o r b y detective s i n th e interrogatio n roo m i s likel y t o b e 
somewhat circumscribe d b y th e knowledg e tha t thei r initia l respons e wil l b e reviewe d 
by senio r officer s i n th e force . I n difficult , importan t o r highl y sensitiv e case s thi s 
review wil l likel y exten d upward s t o includ e th e chie f constable . I n Englis h 
constitutional law , a s betwee n th e chie f constabl e an d th e loca l prosecutin g solicito r 
the solicitor-clien t characterisatio n o f thei r respectiv e role s mean s tha t th e fina l 
decision whethe r o r no t t o prosecut e i s firml y i n th e hand s o f th e chie f constable , o r 
such subordinat e office r t o who m th e delegate d powe r i s give n t o mak e decision s o f 
this kind . I f th e recommendation s o f th e recen t Roya l Commissio n o n Crimina l 
Procedure ar e adopte d an d translate d int o legislatio n th e authorit y o f th e prosecutin g 
solicitor wil l chang e dramaticall y bu t tha t s t ruggl e fo r supremac y i s essentiall y 
concerned wit h th e locatio n o f th e fina l decision-makin g power . Ou r presen t concer n i s 
with identifyin g th e consideration s tha t guid e thos e wh o hav e t o mak e th e decision s t o 
prosecute o r no t t o prosecute . 

Discretion an d th e balancin g o f competin g value s 

4. Onl y i n ver y recen t year s ha s ther e bee n an y seriou s publi c airin g o f th e 
discretionary factor s tha t ar e take n int o accoun t b y prosecutors . W e hav e no w ha d 
revealed fo r publi c examinatio n som e inklin g o f th e balancin g o f competin g value s tha t 
is th e hallmar k o f discretionar y power . Th e majo r initiativ e i n openin g th e window s o f 
disclosure i s at tr ibutabl e t o th e presen t holde r o f th e offic e o f Directo r o f Publi c 
Prosecutions. Sinc e assumin g offic e i n 197 7 Si r Thoma s Hetherington , unlik e hi s 
predecesors , ha s gon e ou t o f hi s wa y t o explai n i n considerabl e detai l ho w decision s 
are mad e i n hi s department . Nationa l an d regiona l newspapers , th e radi o an d televisio n 
media, an d occasionall y professiona l bodie s an d universi t ies , hav e afforde d th e 
Director opportunitie s t o conve y a  bette r understandin g o f th e rol e o f th e publi c 
prosecutor an d hi s relationshi p t o th e polic e force s an d t o th e Attorney-General . Th e 
precedents se t b y Hetheringto n i n Englan d hav e bee n parallele d i n othe r countire s o f 
which th e Unite d States , Canada , Australia , an d Ne w Zealan d ca n b e cite d fo r 
individual example s o f releasin g prosecutio n guideline s fo r publi c scru t iny . Forme r 
Directors i n charg e o f th e Departmen t o f Publi c Prosecution s reveale d a s littl e a s 
possible a s t o th e operatio n o f th e institutio n an d thi s approac h wa s accepte d a d 
inevitable i f th e integrit y o f th e syste m wa s t o b e maintained . Th e chang e o f policy , 
insti tuted b y th e presen t Director , ha s no w bee n i n operatio n fo r sufficien t year s t o 
demonstrate tha t th e integrit y o f th e Publi c Prosecutions ' offic e ca n remai n unimpaire d 
notwithstanding th e Director ' s determinatio n t o tak e th e publi c int o hi s confidenc e b y 
frankly admittin g hi s mistakes , whe n calle d for , bu t otherwis e explainin g repeatedl y 
how comple x an d subjectiv e i s th e proces s o f reachin g a n impartia l decisio n a s t o th e 
enforcement o f th e crimina l law . 

5. I n th e main , th e Director ' s remark s hav e bee n associate d wit h th e exercis e o f hi s 
"consent" power s o r thos e conferre d upo n th e Attorney-Genera l bu t wit h respec t t o 
which th e Directo r o f Publi c Prosecution s woul d normall y b e involve d i n advisin g th e 
Attorney. Th e focu s fo r thes e "revelations " ha s usuall y depende d o n th e curren t caus e 
celebre, s o tha t th e involvemen t o f publi c figur e o r th e contentiou s natur e o f 
prosecutions involvin g r iots , obscenity , rac e relations , death s i n polic e custody , o r 
corruption hav e al l tende d t o figur e prominentl y i n th e publi c discussio n o f th e 
Director o f Publi c Prosecutions ' activit ies . Th e opportunit y fo r a  mor e dispasionat e 
analysis o f th e Director ' s prosecutoria l discretio n aros e i n connectio n wit h th e 
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appearance o f Si r Thoma s Hetheringto n befor e th e Roya l Commissio n o n Crimina l 
Procedure. Prio r t o doin g so , Hetheringto n submitte d a  volum e o f writte n evidenc e 
which include s th e mos t authoritiativ e expositio n o f th e factor s underlyin g th e decisio n 
to prosecute , a s practise d withi n th e Departmen t o f Publi c Prosecutions . I t woul d b e a 
signal omission , however , whe n dealin g wit h thi s subject , no t t o recognis e th e eve n 
earlier exposur e o f th e inne r working s o f th e offic e o f Directo r o f Publi c Prosecution s 
prepared b y Mr . Pete r Barnes , the n a n Assistan t Director , an d delivere d t o a 
conference o n "Th e prosecutio n process " hel d a t th e Univerist y o f Birmingha m i n 1975 . 
Perhaps i t wa s th e cos y settin g tha t prompte d th e latte r t o ope n hi s remark s b y 
describing th e vie w o f th e Departmen t probabl y entertaine d b y th e polic e a s bein g 
rather lik e " a sor t o f voraciou s Whitehal l monste r whic h demand s t o b e fe d a n 
unending flo w o f file s and , wha t i s more , sometime s repay s al l thei r har d wor k an d 
kindness b y flatl y refusin g th e far e i t i s offered" . 

6. Th e polic e ar e obligate d t o submi t t o th e Directo r o f Publi c Prosecution s ful l 
r epor t s , includin g witnes s statement s an d materia l documents , i n al l consen t case s tha t 
require th e statutor y approva l o f th e Director , th e Solicitor-Genera l o r th e 
Attorney-General befor e crimina l proceeding s ca n b e commenced . And , i n accordanc e 
with th e Prosecutio n o f Offence s Regulations , chie f officer s o f polic e ar e als o require d 
to provid e th e Director ' s offic e wit h th e sam e kin d o f informatio n concernin g thos e 
categories o f offence s tha t ar e specificall y liste d i n th e regulation s o r whic h th e 
Director may  direc t t o b e th e subjec t o f report s t o hi s offic e becaus e o f thei r 
individual importanc e o r difficulty . I n all , thes e statutor y directive s generat e som e 
14,000 case s annuall y tha t flo w int o th e Departmen t o f Publi c Prosecution s t o b e 
assessed b y th e relativel y smal l establishmen t o f 5 3 barr ies ter s an d 1 7 solicitor s wh o 
comprise it s ful l tim e professiona l officers . 

Decision makin g i n th e Departmen t o f Publi c Prosecution s 

7. A t th e ape x o f thi s organisation , o f course , i s th e Director , wit h Deput y Directo r 
immediately beneat h him . Th e Departmen t i s divide d int o nin e divisions , th e 
responsibility fo r whic h i s share d betwee n tw o Principa l Assistan t Directors . 
Metropolitan Londo n polic e case s occup y th e attentio n o f tw o o f thes e divisions , th e 
work o f th e Centra l offic e bein g separate d fro m tha t o f th e Metropolita n divisions . 
Three othe r division s tak e car e o f polic e case s tha t emanat e fro m th e res t o f Englan d 
and Wales , whic h i s divide d int o thre e pa r t s , eas t , wes t an d south , fo r purpose s o f 
administrative orderlines s an d eve n distributio n o f cas e loads . Th e remainin g division s 
are designe d t o dea l wit h specialise d wor k tha t ha s expande d i n recen t years . On e o f 
these , th e researc h division , handle s request s fo r advic e fro m polic e forces , coroner s 
and magistrates ' clerk s a s wel l a s preparin g submissions , fo r example , t o th e La w 
Commission, th e Crimina l La w Revisio n Committee , o r t o th e Parliamentar y Counse l o n 
points tha t aris e i n draf t Bill s an d whic h imping e upo n th e Director ' s functions . 
Another division , th e frau d an d bankruptc y division , concern s itsel f wit h majo r 
company fraud s an d th e Director ' s responsibilitie s i n connectio n wit h th e makin g o f 
criminal bankruptc y order s b y th e Crow n Court s unde r th e provision s o f section s 3 9 
to 4 1 o f th e Power s o f Crimina l Court s Act , 1973 . 

8. Finally , ther e ar e tw o division s o f th e Departmen t o f Publi c Prosecution s entirel y 
devoted t o th e handlin g o f publi c complaint s o f allege d offence s committe d b y polic e 
officers. Unde r sectio n 49(3 ) o f th e Polic e Act , 196 4 complaint s mad e b y a  membe r o f 
the publi c hav e t o b e reporte d t o th e Directo r o f publi c Prosecution s unles s th e chie f 
officer o f polic e i s satisfie d tha t n o crimina l offenc e ha s bee n committed . Th e numbe r 
of suc h report s ha s rise n steadil y sinc e 196 4 an d show s n o sig n o f diminishing . T o 
gain a  t ru e appreciatio n o f th e significanc e o f thi s development , i n 197 7 (th e lates t 
year fo r whic h statistic s ar e available ) th e Director ' s offic e receive d 9,06 8 suc h 
complaints, whic h accounte d fo r jus t ove r hal f th e Department ' s tota l intak e i n term s 
of number s o f file s receive d fro m ever y outsid e source . No t al l o f thes e complaint s 
involved allegation s o f assaul ts , corruptio n o r othe r seriou s crimes . O n th e contrary , 
the bul k o f th e complaint s wer e concerne d wit h relativel y trivia l matter s suc h a s 
careless drivin g an d othe r mino r infringement s o f th e traffi c laws . Thi s burde n o n th e 
Director ' s offic e i s accepte d a s inevitabl e an d involve s a  ver y specia l categor y o f 
discretionary powe r i n th e are a o f crimina l prosecutions , t o whic h w e shal l re tur n i n 
due course . 

9. Whateve r th e assigne d responsibilitie s o f eac h divisio n ma y b e i t i s heade d b y a n 
Assistant Director . Th e remainde r o f th e professiona l officers , wh o ma y b e solicitor s 
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or ba r r i s t e r s , ar e distribute d amon g th e respectiv e division s accordin g t o th e volum e 
of work . Th e importan t thin g t o remembe r i s that , b y vir tu e o f sectio n 1(15 ) o f th e 
Prosecutions o f Offence s Act , 190 8 "a n Assistan t Directo r o f Publi c Prosecution s may 
do an y ac t o r thin g whic h th e Directo r o f Publi c Prosecution s i s require d o r 
authorised t o d o b y o r i n pursuanc e o f an y Ac t o f Parliamen t o r otherwise" . 
Consequently, i n an y discussio n o f th e decisio n t o prosecut e i t i s necessar y t o bea r i n 
mind tha t th e Director ' s direc t involvemen t i n th e assessmen t o f th e varyin g factor s 
involved wil l b e trul y exceptiona l an d no t th e norma l cours e o f procedure . Speakin g i n 
the cours e o f deliverin g th e Upjoh n Memoria l Lectur e i n 1979 , th e presen t holde r o f 
the offic e o f Directo r reveale d tha t i n th e tw o an d a  hal f year s durin g whic h h e ha d 
been i n offic e h e ha d neve r bee n require d t o tak e an y decisio n o n whethe r t o 
prosecute i n a  murde r case . H e adde d " . . . i n al l I  hav e take n th e decisio n t o 
prosecute, o r bee n concerne d i n consultation s wit h th e polic e an d wit h counsel , i n no t 
more tha n 1 0 o r 1 2 case s a  yea r -  usuall y whe n the y ar e exceptionall y sensitiv e 
because o f th e subjec t matte r o r becaus e o f th e person s involved" . Th e majorit y o f 
cases brough t t o th e attentio n o f th e Departmen t o f Publi c Prosecutions , eithe r b y wa y 
of mandator y edict , t o obtai n th e forma l consen t o f th e Directo r o r on e o f th e La w 
Officers, o r t o b e subjec t t o th e guidin g discretio n o f th e Director , wil l no t procee d 
beyond th e Assistan t Directo r i n charg e o f th e appropriat e divisio n o r th e Principa l 
Assistant Directo r responsibl e fo r co-ordinatin g th e cluste r o f division s assigne d a s hi s 
mandate withi n th e Department . 

10. Th e fulles t descriptio n o f th e actua l functionin g o f th e decision-makin g proces s i n 
the Departmen t o f Publi c Prosecution s i s containe d i n th e addres s give n t o th e 
conference o n "Th e Prosecutio n Process " b y Mr . Pete r Barnes , presentl y th e Deput y 
Director o f Publi c Prosecutions . Barne s emphasise d th e hig h leve l a t whic h decision s t o 
prosecute ar e take n i n th e office , decision s which , i n hi s words , "shoul d onl y b e 
taken afte r a  ver y carefu l consideratio n o f al l th e availabl e evidence , quit e calml y an d 
in th e ligh t o f da y becaus e a  wron g decisio n eithe r wa y ca n hav e pret t y disastrou s 
consequences". H e may  wel l hav e ha d i n min d th e handlin g o f th e Confai t cas e i n 197 2 
and th e stron g criticis m subsequentl y levelle d agains t th e professiona l staf f i n th e 
Department o f Publi c Prosecution s b y Si r Henr y Fisher , th e forme r Hig h Cour t judge , 
who wa s appointe d b y th e Hom e Secretar y t o conduc t a  publi c inquir y int o th e affair . 
Three youths , age d 18 , 1 5 an d 1 4 year s respectively , wer e convicte d i n 197 2 o f th e 
killing o f Maxwel l Confait , a  homosexua l pros t i tu te . The y wer e free d thre e year s late r 
after a  successfu l publi c campaig n t o prov e thei r innocence . Th e entir e cas e depende d 
on confession s b y th e accuse d i n whic h the y admitte d havin g gon e t o Confait ' s hom e 
for th e purpos e o f stealing . Th e victi m ha d bee n strangle d an d th e thre e accuse d wer e 
said t o hav e sprinkle d paraffi n abou t th e hom e i n orde r t o destro y an y fingerprint s 
they may  hav e left . A t on e conclusio n o f th e trial , verdict s o f murder , manslaughte r 
by reaso n o f diminishe d responsibility , an d arso n wer e returne d b y th e jury . Leav e t o 
appeal agains t convictio n wa s refuse d b y th e Cour t o f Appea l bu t th e cas e wa s 
referred bac k t o th e cour t thre e year s late r followin g th e emergenc e o f fres h 
pathological evidence . I t informe d th e cour t tha t a  substantia l amoun t o f tim e ha d 
elapsed betwee n th e settin g fir e t o th e hous e an d th e deat h o f th e victim . I n direc t 
contradiction t o th e confession s obtaine d b y th e polic e ther e wa s incontestabl e evidenc e 
that th e thre e youth s wer e elsewher e a t th e tim e o f th e fire . Th e prim e suspec t fo r 
the murder , a  t ransvest i t e wh o live d a t th e sam e hous e a s Confait , hange d himsel f i n 
1974. H e gav e evidenc e a t th e origina l tria l abou t th e tim e th e fir e ha d s ta r ted . 

11. Evidenc e adduce d befor e th e Fishe r inquir y a s t o th e handlin g o f th e paper s i n 
the Confai t cas e indicate d tha t th e professiona l office r concerne d i n th e Departmen t o f 
Public Prosecution s ha d treate d th e cas e a s straightforwar d becaus e o f th e independen t 
nature o f th e respectiv e confession s an d thei r havin g bee n repeate d i n th e presenc e o f 
the youths ' pa ren ts . H e wa s no t awar e tha t ther e ha d bee n anothe r suspect . Si r 
Norman Skelhorn , th e the n Directo r o f Publi c Prosecutions , expresse d doubt s a s t o 
whether th e discrepancies , reveale d later , shoul d hav e bee n spotte d an d regarde d a s 
important b y th e professiona l office r wh o firs t reviewe d th e fil e an d whos e 
recommendations wer e adopte d b y hi s super iors . Thi s vie w wa s rejecte d i n forthrigh t 
terms b y Si r Henr y Fisher , th e chairma n o f th e departmenta l inquiry , wh o concluded : 
"It seem s t o m e clea r tha t i t wa s (th e professiona l officer's ) dut y t o loo k fo r 
weaknesses o r contradiction s i n th e prosecut ion ' s case , an d t o se e whethe r ther e wer e 
matters whic h shoul d b e furthe r enquire d int o . . . I f (a s h e said ) h e di d no t notic e 
anything whic h require d furthe r investigatio n o r specifi c referenc e t o counsel , the n i n 
my vie w h e wa s a t fault , thoug h i n extenuatio n i t ca n b e sai d tha t h e wa s unde r grea t 
pressure o f work . I f (a s th e polic e say ) hi s attentio n wa s draw n t o the m an d h e di d 
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nothing, the n hi s faul t wa s grea ter" . Befor e leavin g th e subjec t o f hi s inquiry , Si r 
Henry Fishe r turne d hi s attentio n t o th e administrativ e practice s the n i n forc e i n th e 
office o f Directo r o f Publi c Prosecutions . Notin g tha t th e Directo r ha d no t see n fi t t o 
criticise hi s subordinate ' s handlin g o f th e Confai t case , th e chairma n o f th e inquir y 
concluded tha t "th e experience d an d conscientiou s office r di d a s muc h a s unde r 
prevailing practic e wa s expecte d o f him" . Base d o n thi s assumptio n th e procedure s 
then i n plac e wer e condemne d a s unsatisfactory . Th e lesson s o f tha t cas e ar e unlikel y 
to b e readil y forgotte n withi n th e Departmen t o f Publi c Prosecutions . 

12. Describin g th e presen t mod e o f administerin g th e Department , i t ha s bee n 
authoritatively explaine d tha t unde r n o circumstance s ca n a  decisio n t o prosecut e b e 
made b y anyon e belo w th e ran k o f Assistan t Directo r who , befor e obtainin g tha t rank , 
will generall y hav e serve d i n th e Departmen t fo r somethin g lik e seventee n year s o n 
average . Al l cases , i n th e firs t instance , ar e sen t t o th e Assistan t Directo r i n charg e 
of th e particula r geographica l are a wher e th e crim e occurred . Short , straightforwar d 
cases ca n b e deal t wit h expeditiousl y b y th e Assistan t Directo r reachin g a  decisio n 
himself an d communicatin g a t onc e wit h th e chie f constabl e givin g an y necessar y advic e 
regarding charge s an d evidence . I n al l othe r case s th e file s wil l b e allocate d betwee n 
the senio r lega l assistant s an d lega l assis tant s wh o constitut e th e backbon e o f th e 
division concerned . Th e individua l office r wh o take s charg e o f th e polic e fil e wil l rea d 
the cas e i n greate r detail , eventuall y re turnin g th e fil e t o th e Assistan t Directo r wit h 
a minut e summarisin g th e salien t facts , identifyin g an y lega l o r evidentia l problem s an d 
registering hi s opinio n a s t o th e prope r dispositio n o f th e case . Dependin g o n th e 
ser iousness , sensitivenes s o r difficultie s o f th e cas e th e resolutio n o f th e decisio n t o 
prosecute wil l b e mad e fro m amon g th e senio r echelon s o f th e office , ofte n afte r 
informal discussion s tha t ensur e th e exercis e o f al l th e accumulate d experienc e tha t i s 
at th e disposa l o f th e Director . I n addition , i f th e cas e i s o f a  highl y comple x 
character , eithe r t o it s fact s o r th e lega l issue s involved , th e Directo r may  invok e th e 
assistance o f counsel . I n London , thi s i s likel y t o b e on e o f th e eigh t senio r an d te n 
junior Treasur y Counse l wh o conduc t al l Crow n prosecution s a t th e Centra l Crimina l 
Court an d th e Inne r Londo n Crow n Courts , o r on e o f th e Supplementar y Counse l 
whose nam e i s o n th e Attorney-General ' s lis t draw n fro m th e variou s circui ts . 
Normally, counse l ar e no t instructe d b y th e Directo r o f Publi c Prosecution s unti l afte r 
committal fo r tria l bu t thi s practic e wil l b e departe d fro m i f th e circumstance s warran t 
it an d the n th e sam e counse l wil l likel y tak e charg e o f th e committa l proceedings . 
Resort t o th e opinio n o f counsel , i n th e circumstance s describe d above , mean s exactl y 
that an d n o more . I t doe s no t entai l th e transfe r o f responsibilit y fo r makin g th e 
prosecutorial decisio n fro m th e Directo r o f Treasur y Counsel . A s Si r Thoma s 
Hetherington explaine d t o th e Roya l Commissio n o n Crimina l Procedure , i n th e initia l 
s tages o f a  prosecutio n brough t o r take n ove r b y th e Directo r o f Publi c Prosecution s 
he ha s complet e control . I t i s entirel y fo r th e Directo r t o decid e agains t who m 
proceedings shoul d b e brough t an d o n wha t charges . Onc e th e cas e ha s bee n 
committed t o th e Crow n Court , however , a s Hetheringto n wen t o n t o elaborate , "th e 
position i s no t s o straightforward , sinc e th e vie w i s take n tha t th e fina l responsibilit y 
for th e conduc t o f th e tria l res t s wit h counse l instructe d b y m e t o appea r fo r th e 
Crown. Th e convention , though , i s tha t wher e question s o f substanc e ar ise , fo r 
example, th e acceptanc e o f a  ple a t o a  lesse r offenc e tha n tha t charge d i n th e 
indictment, counse l consult s m e befor e arr ivin g a t a  fina l decision . I t i s rar e tha t 
there i s an y fundamenta l disagreemen t betwee n us , bu t shoul d suc h a  situatio n arise , 
the arrangemen t i s tha t th e matte r woul d b e referre d t o th e Attorney-General" . 

13. A t whateve r leve l o f authorit y th e decisio n i s ultimatel y take n t o prosecut e o r no t 
to prosecute , th e evaluatio n proces s involve s thre e separat e bu t inter-relate d s tages . 
It i s possibl e t o compres s thes e exercise s int o tw o stage s bu t th e positio n wil l 
probably b e mad e cleare r i f w e adher e t o th e t r ipart i t e divisio n o f th e assessmen t 
procedure . Ho w separat e th e variou s stage s ar e actuall y observe d i n practic e may  wel l 
be ope n t o question , give n th e year s o f experienc e tha t mos t o f th e professiona l staf f 
can dra w upo n i n reachin g thei r conclusion s o n th e successio n o f file s assigne d fo r 
their at tention . I t ma y b e stretchin g credulit y t o b e aske d t o believ e tha t eac h an d 
every suc h revie w i s conducte d wit h a n inflexibl e adherenc e t o th e cycl e o f analysi s 
that i s abou t t o b e described . Howeve r compresse d ma y b e th e evaluatio n o f th e ru n 
of th e mil l case s tha t occup y mos t o f th e professiona l officer' s tim e o n a  regula r basis , 
the followin g analysi s i s necessar y i n orde r t o identif y th e separat e issue s tha t mus t 
be resolve d i n reachin g th e eventua l decisio n t o prosecut e o r no t t o prosecute . 

.14. Th e firs t objectiv e i s t o ensur e tha t ther e ar e n o insuperabl e lega l o r jurisdictiona l 
obstacles tha t coul d constitut e a  fata l fla w t o th e prosecutio n o f a  case . Wa s th e 
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offence, fo r example , committe d outsid e th e jurisdictio n o f th e courts ? Hav e an y 
pertinent tim e limit s fo r prosecutio n alread y passed ? Ar e ther e an y definitiona l 
problems tha t requir e complianc e an d whic h ar e deficien t i n th e evidenc e accumulate d 
by th e police ? I t i s possibl e tha t som e o f thes e deficiencie s ca n b e rectifie d b y furthe r 
police investigation , an d advic e t o thi s effec t wil l b e conveye d b y lette r o r i n perso n 
to th e polic e forc e concerned . I n th e absenc e o f suc h a  possibilit y i t s tand s t o reaso n 
that i t i s pointles s t o pursu e th e merit s o f th e cas e i f th e essentia l lega l 
underpinnings ar e no t i n place . 

Sufficiency o f th e evidence : th e fifty-on e percen t rul e 

15. Th e secon d stag e mus t nex t b e addressed . I t i s concerne d wit h th e issu e whethe r 
the evidenc e i n th e cas e i s sufficien t t o justif y insti tutin g crimina l proceedings . Th e 
present Directo r o f Publi c Prosecution s ha s repeatedl y sough t t o explai n t o al l an d 
sundry th e criterio n tha t applie s throughou t hi s Department , a t whateve r leve l o f 
authority th e operationa l decisio n i s made . Differen t wordin g ha s bee n use d o n 
occasion t o explai n th e governin g tes t , som e les s felicitou s tha n o thers , an d w e ca n 
begin b y referrin g t o th e Director ' s writte n submissio n i n 197 8 t o th e Roya l 
Commission o n Crimina l Procedur e i n whic h Hetheringto n s tated : "Th e tes t normall y 
used i n th e Departmen t . . . i s whethe r o r no t ther e i s a  reasonabl e prospec t o f a 
conviction; whether , i n othe r words , i t seem s rathe r mor e likel y tha t ther e wil l b e a 
conviction tha n a n acquittal . W e se t a n eve n highe r s tandar d i f a n acquitta l woul d o r 
might produc e unfortunat e consequences . Fo r example , i f a  ma n wh o ha s bee n 
convicted o f som e offenc e i s subsequentl y acquitte d o f havin g give n perjure d evidenc e 
at hi s tr ial , tha t acquitta l ma y cas t doub t o n th e origina l conviction . Likewise , a n 
unsuccessful prosecutio n o f a n allegedl y obscen e boo k will , i f th e tria l ha s at tracte d 
publicity, lea d t o a  considerabl e increas e i n sales . I n suc h case s w e ar e hesitan t t o 
prosecute unles s w e thin k th e prospect s o f a  convictio n ar e high . W e als o ten d t o 
adopt a  somewha t highe r s tandar d i f th e tria l i s likel y t o b e abnormall y lon g an d 
expensive an d th e offenc e i s no t especiall y grave" . 

16. O n anothe r occasion , thi s tim e i n a  Memorandu m prepare d i n 198 0 fo r th e Hous e o f 
Commons Selec t Committe e o n Death s i n Polic e Custod y th e Directo r o f Publi c 
Prosecutions confirme d tha t th e s tandard s applie d i n polic e complain t case s ar e th e 
same a s thos e invoke d i n al l othe r case s reporte d t o th e Department . "Th e firs t 
consideration", th e mem o s ta ted , i s "whethe r th e totalit y o f th e availabl e evidenc e i s o f 
such qualit y tha t a  reasonabl e jur y (o r magistrate , i n respec t o f summar y offences ) i s 
more likel y tha n no t t o b e satisfie d beyon d reasonabl e doub t tha t th e accuse d i s guilt y 
of th e offenc e charged . I f so , th e evidenc e i s sufficien t t o justif y proceedings . I f i t 
fails tha t tes t , w e woul d no t conside r i t prope r t o prosecute" . 

17. I n thu s delineatin g th e standar d o f sufficienc y th e Directo r o f Publi c Prosecution s 
was ver y consciou s o f th e contrar y schoo l o f though t tha t maintain s i t i s incumben t 
upon th e Crow n t o prosecut e wheneve r ther e i s a  "bar e prim a faci e case " an d tha t t o 
raise th e minimu m standar d an y highe r i s t o "usur p th e prope r functio n o f th e 
cour t s" . Accordin g t o thi s view , i n th e absenc e o f unassailabl e evidenc e tha t th e 
prospective Crow n witnesse s ar e lying , i t i s no t th e functio n o f th e prosecuto r t o 
decide whethe r b e believe s a  witnes s o r not . Wher e th e questio n i s whethe r th e 
prosecut ion 's evidenc e i s likel y t o b e believed , i t i s a rgued , thi s i s strictl y a  matte r 
for th e jur y (o r th e magistrat e i n summar y cases ) an d no t th e Directo r t o decide . 
Hether ington 's respons e t o thi s argumen t i s a n outrigh t rejectio n o f it s underlyin g 
thes is . Th e resolutio n o f th e sufficienc y o f evidenc e tes t , i n th e opinio n o f th e 
present Directo r o f Publi c Prosecutions , require s tha t prope r attentio n b e pai d t o th e 
credibility o f th e witnes s sinc e "th e universa l adoptio n o f a  prim a faci e cas e standar d 
would no t onl y clo g u p ou r alread y overburdene d court s bu t inevitabl y resul t i n a n 
undue proportio n o f innocen t me n facin g crimina l charges" . 

18. Th e elucidatio n o f th e ke y passage s i n th e abov e extract s fro m th e Director ' s 
written submissions , v iz . , "th e reasonabl e prospec t o f a  conviction " an d i t i s "mor e 
likely tha t ther e wil l b e a  convictio n tha n a n acquittal " resembl e th e difficultie s i n 
giving realisti c meanin g t o th e tas k impose d upo n examinin g justice s i n decidin g 
whether ther e i s "sufficien t evidence " t o warran t committin g th e accuse d fo r trial , an d 
upon a  tria l judg e t o explai n t o a  jur y th e standar d o f "proo f beyon d a  reasonabl e 
doubt" i n a  crimina l case , o r whethe r th e evidenc e i s sufficien t t o justif y hi m i n 
withdrawing th e cas e fro m th e jur y an d whic h i s determine d accordin g t o "whethe r o r 
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not ther e i s an y evidenc e upo n whic h a  reasonabl e jur y properl y instructe d coul d 
re turn a  verdic t o f guilty" . I t i s no t m y intentio n t o ventur e int o a  'comparativ e 
analysis o f th e respectiv e meaning s accorde d b y th e appellat e court s t o th e variou s 
criteria mentione d above . Thes e comparabl e situation s ar e introduce d i n orde r t o dra w 
attention t o th e difficultie s experience d i n applyin g suc h nebulou s s tandards , an d th e 
additional proble m encountere d b y th e Directo r i n explainin g t o th e genera l publi c ho w 
he an d hi s staf f approac h th e tas k o f definin g "sufficienc y o f evidence" . I n a  n o 
doubt sincer e attemp t t o elucidat e thi s piec e o f legalise , Hetheringto n ha s acquire d fo r 
himself th e immorta l titl e o f "Mr . Fifty-on e pe r cent" , a  referenc e t o hi s resor t t o 
mathematical percentage s a s a  vehicl e fo r simplifyin g th e governin g cri terion . 
Formulated i n thes e term s th e questio n t o b e aske d i n contemplatin g a  prosecutio n i s 
this -  i s ther e a  bette r tha n 5 0 pe r cen t chanc e tha t a  jur y wil l fin d th e accuse d 
guilty o n th e evidenc e tha t th e prosecutio n ar e i n a  positio n t o present ? 
Hether ington 's word s o f caution , ut tere d i n anothe r publi c lecture , tha t i s no t 
possible t o evaluat e evidenc e t o a  percentag e degre e o f accurac y hav e bee n los t sigh t 
of i n th e publ ic ' s preferenc e fo r simple , uncomplicate d metaphors . Tal k o f case s 
falling withi n th e margina l 4 9 t o 5 1 pe r cen t categor y ar e equall y unhelpfu l becaus e o f 
the fals e conceptio n implici t i n suc h languag e tha t th e prosecutor ' s decision-makin g 
bears th e stam p o f scientifi c objective . Nothin g coul d b e mor e misleadin g insomuc h a s 
it obscure s th e realit y o f th e situation . A n experience d Assistan t Directo r disclaime d 
any abilit y o n hi s par t t o offe r a  nea t yardstic k a s t o ho w t o asses s th e prospect s o f 
a convictio n o r a n acquittal . "Al l I  ca n say " h e frankl y admitte d "i s tha t w e d o ou r 
best t o cal l upo n th e experienc e tha t w e hav e accumulate d ove r th e years , an d tha t i n 
itself i s a  s tron g reaso n fo r th e hig h leve l a t whic h ou r decision s ar e taken" . Th e 
t ru th o f th e matte r lie s close r t o recognisin g th e subjectiv e natur e o f th e prosecutoria l 
decision i n individua l cases , i t bein g a t leas t likel y tha t a  se t o f differen t answer s 
would b e forthcomin g i f th e sam e se t o f file s wer e t o b e give n t o a  sample , o f say , 2 0 
or 5 0 professiona l officer s al l workin g i n th e Departmen t o f Publi c Prosecutions . Wit h 
the restrictio n o f th e actua l decision-makin g t o th e smal l coteri e o f senio r staf f o f 
Assistant Director s an d above , vagarie s o f subjectivit y ar e probabl y kep t t o a 
minimum. 

19. A  specia l consideratio n tha t w e shoul d loo k a t i s th e weigh t attache d t o a n earlie r 
police decisio n t o charge , befor e th e paper s i n th e cas e hav e bee n submitte d t o th e 
Director ' s office . Thi s electio n b y th e polic e t o g o ahea d ma y b e necessary , fo r 
example, wher e ther e ar e substantia l ground s fo r believin g tha t th e accuse d wil l leav e 
the country , interfer e wit h witnesse s o r commi t furthe r crimes . I n thes e circumstance s 
it i s understandabl e tha t th e polic e shoul d wis h no t onl y t o charg e th e suspecte d 
person bu t t o strongl y oppos e bail . Othe r si tuations , however , aris e whe n th e 
Director ' s consen t i s refuse d o n polic y ground s notwithstandin g th e existenc e o f ampl e 
evidence t o suppor t a  prosecution , an d i t i s obviousl y preferabl e i f th e issu e o f 
consent i s firs t determine d befor e a  forma l charg e i s lai d b y th e police . Pre-emptiv e 
action o f thi s kin d b y th e police , i t ha s bee n readil y acknowledged , exert s pressur e 
upon th e Directo r o f Publi c Prosecution s an d hi s staf f i n sustainin g th e objectiv e o f a 
dispassionate decision . I t i s als o understandabl e tha t a  tea m o f detective s wh o hav e 
worked laboriousl y an d conscientiousl y fo r a n extende d perio d i n solvin g a  cas e shoul d 
feel a n acut e sens e o f havin g bee n le t dow n b y th e Directo r i f approva l t o th e 
bringing o f crimina l proceeding s i s no t forthcoming . Th e polic e may  b e firml y 
convinced o f th e guil t o f th e suspect , bu t i f th e evidenc e i s insufficien t i n term s o f 
the probabilit y o f a  convictio n th e polic y o f th e Departmen t o f Publi c Prosecutions , a s 
stated b y it s Director , i s t o oppos e th e initiatio n o f a  prosecution . An y substantiate d 
indications tha t th e Directo r o f Publi c Prosecution s an d th e staf f o f th e Departmen t ar e 
prone t o succum b t o polic e pressure s i n makin g thei r decision s instea d o f adherin g t o 
the principl e o f fearles s impartialit y woul d surel y contribut e t o th e erosio n o f publi c 
confidence. I t ma y b e assume d tha t nowher e i s thi s fac t bette r appreciate d tha n i n th e 
Office o f th e Directo r o f Publi c Prosecution s itself . 

An evaluatio n o f som e recen t controversia l decision s 

20. Criticism s o f particula r decision s mad e b y th e Directo r hav e usuall y centre d 
around case s tha t hav e alread y at tracte d publi c at tention , i n whic h cultura l o r politica l 
prejudices ar e readil y give n re in . I n th e earl y year s o f th e offic e o f Publi c 
Prosecutions th e Directo r wa s t o defe r a  publi c respons e t o criticism s o f hi s decision s 
until h e prepare d hi s annua l repor t fo r Parliament . Thi s avenu e fo r defendin g th e 
Department 's action s a s lon g sinc e disappeare d an d i t i s doubtfu l whethe r i n presen t 
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day condition s o f accelerate d communicatio n publi c opinio n woul d b e satisfie d t o awai t a 
yearly accountin g o f th e Director ' s work . Wha t i s eviden t i s th e readines s o f Si r 
Thomas Hetheringto n t o defen d hi s recor d afte r th e even t b y whateve r medi a resource s 
are place d a t hi s disposal . 

21. Som e o f th e mor e notoriou s case s i n recen t time s hav e centre d o n th e narro w 
question o f th e sufficienc y o f evidence . I n th e Blai r Peac h cas e i n 1979 , fo r example , 
of th e severa l situation s wher e a  suspec t ha s die d i n polic e custod y i n suspiciou s 
circumstances, Hetheringto n ha s admitte d tha t th e reaso n wh y ther e wa s n o 
prosecution agains t an y particula r office r wa s tha t i t wa s impossibl e t o tel l whic h o f 
any policeme n committe d th e crime . I n a n intervie w wit h Th e Times , an d referrin g 
expressly t o th e Blai r Peac h case , th e Directo r s tated : " I a m no t absolutel y certai n 
that h e wa s hi t o n th e hea d b y a  polic e officer , bu t I  thin k i t i s probabl e tha t h e 
was. Ther e wa s n o evidenc e a s t o whic h one , literall y n o evidence , an d n o evidenc e 
really a s t o wha t th e weapo n was , excep t tha t i t wa s a  blun t instrument . W e don ' t 
have th e evidence . Wha t the y di d i n fac t wa s t o remai n silent , whic h the y ar e entitle d 
to do" . Thi s unusuall y fran k disclosur e o f th e thinkin g tha t contribute d t o th e 
decision no t t o prosecut e i n tha t cas e shoul d no t b e extende d b y inferenc e t o th e 2 5 
other case s involvin g complaint s agains t a  polic e office r o r polic e officer s tha t resulte d 
from death s i n suspiciou s circumstance s ove r a  perio d o f 1 0 year s betwee n 197 0 an d 
1979. Accordin g t o figure s publishe d b y th e Hom e Offic e i n Marc h 1980 , a  tota l o f 27 4 
people ha d die d whil e i n custod y o f th e polic e durin g th e sam e period . Forty-eigh t 
dea ths , th e highes t tota l i n an y singl e year , occurre d i n 197 8 durin g whic h th e 
number o f person s take n int o custod y wa s 1.2 5 million . Th e disparit y i n th e respectiv e 
totals mystifie d man y peopl e a t th e time , includin g th e member s o f th e Hous e o f 
Commons Selec t Committee . Th e explanatio n fo r th e lowe r figur e i s tha t thes e case s 
represent thos e wher e a  publi c complain t wa s registere d an d wher e th e particula r chie f 
constable fel t i t incumben t upo n hi m t o submi t th e paper s t o th e Directo r o f Publi c 
Prosecutions unde r th e tes t lai d dow n i n sectio n 4 9 o f th e Polic e Act , 1964 . Th e 
remainder woul d b e case s i n whic h eithe r n o complain t wa s receive d o r th e chie f 
officer o f th e polic e wa s satisfie d tha t n o crimina l offenc e coul d hav e bee n committed . 
Furthermore, th e suspiciou s circumstance s surroundin g th e death s wer e no t necessaril y 
confined t o death s tha t too k plac e whil e th e victi m wa s "i n polic e custody" , a  phras e 
that ca n encompas s a  variet y o f situation s rangin g fro m a n ar res t i n th e hom e o r o n 
the stree t t o th e actua l detentio n o f th e perso n concerne d i n a  polic e statio n o r i n a 
hospital. Prominen t amon g th e case s generall y referre d t o a s havin g give n ris e t o 
widespread publi c concern , i n additio n t o Blai r Peach , ar e thos e o f Jame s Kell y (1979 ) 
and Liddl e Tower s (1976) , wh o die d afte r releas e fro m custody . Th e continuou s 
attention devote d t o thes e case s i n th e pres s an d i n Parliamen t wa s reinforce d b y th e 
remarkable fac t tha t arisin g ou t o f th e 2 6 situation s i n whic h th e decease d allegedl y 
died a t th e hand s o f th e police , i n differen t part s o f th e country , no t on e prosecutio n 
had bee n institute d b y th e Directo r o f Publi c Prosecutions . Questione d o n thi s subjec t 
by th e member s o f th e Hous e o f Common s Selec t Committee , th e Directo r state d tha t i n 
each o f th e 2 6 case s th e decisio n no t t o prosecut e wa s base d o n th e failur e t o 
surmount th e firs t hurdl e o f meetin g th e sufficienc y o f evidenc e tes t . Si r Thoma s 
Hetherington disclose d tha t h e ha d personall y considere d thre e o f th e 2 6 deaths , 
presumably th e mos t controversia l cases , an d tha t h e ha d bee n full y satisfie d i n eac h 
case tha t ther e wa s n o furthe r witnes s tha t neede d t o b e interrogate d an d tha t n o 
further inquirie s neede d t o b e under taken . I n som e o f th e case s th e paper s ha d bee n 
referred t o outsid e counse l whos e conclusion s wher e th e sam e a s thos e eventuall y 
reached b y th e Director . Experienc e an d statistic s alike , however , confir m th e fac t 
that i t i s onl y i n th e ver y s tronges t o f case s tha t a  jur y wil l convic t a  polic e office r 
of assaul t . Th e sam e patter n o f a  ver y hig h rat e o f polic e acquittal s exist s wit h 
respect t o al l type s o f indictabl e offences . Thu s th e overal l acquitta l rat e i n case s 
brought agains t polic e officer s i s 59% , compare d wit h a  nationa l rat e i n trial s o n 
indictment agains t othe r citizen s o f abou t 17% . Lik e i t o r not , jurie s appea r t o vie w 
with a  hig h degre e o f scepticis m th e testimon y o f prosecutio n witnesse s wh o hav e a 
criminal recor d o r whos e backgroun d cast s a  shado w o n thei r degre e o f credibility . 
Another statisti c whic h require s som e explanatio n i s th e remarkabl y lo w figur e o f 
cases , involvin g complaint s o f assaul t b y th e police , i n whic h th e Directo r ha s initiate d 
prosecution o f th e polic e officer(s ) concerned . I n 1979 , fo r example , whic h i s th e las t 
full yea r fo r whic h result s ar e available , th e percentag e o f assaul t case s prosecute d 
was slightl y i n exces s o f tw o pe r cent . A  partia l explanatio n fo r thi s stat e o f affair s i s 
the demonstrate d tendenc y o n th e par t o f chie f constables , anxiou s t o avoi d publi c 
criticism tha t the y hav e sough t t o protec t thei r own , t o sen d forwar d fo r th e 
Director ' s consideratio n case s tha t d o no t hav e th e semblanc e o f sufficien t evidenc e t o 

S4 



support a  prosecution . Man y o f th e circumstance s involv e nothin g mor e tha n technica l 
assaul t s . Eve n s o th e perceptio n o f differen t s tandard s bein g applie d i s no t suc h tha t 
it ca n b e dismisse d an d ther e wil l b e a  constan t nee d t o explai n th e Director ' s policie s 
in thi s r ega rd . 

22. Adherenc e t o th e sam e stric t s tandard s a s t o th e quantu m o f evidenc e necessar y t o 
justify prosecutio n i s confirme d b y th e at t i tud e o f th e Directo r o f Publi c Prosecution s 
in th e Cowle y Sho p Steward s cas e i n 1966 , severa l year s befor e th e formulatio n o f 
Hether ington 's "5 1 pe r cen t ru le" . Question s wer e aske d i n th e Hous e o f Common s a s 
to wh y crimina l proceeding s ha d no t bee n brough t agains t th e steward s wh o ha d 
admittedly conducte d a  "kangaro o court " an d expelle d severa l worker s fo r no t takin g 
part i n a n officia l s t r ike . Quinti n Hog g (a s h e the n was ) ha d earlie r accuse d th e 
Attorney-General o f failin g t o prosecut e fo r imprope r motive s an d Randolp h Churchil l 
had trotte d ou t th e ghost s o f th e Campbel l affai r i n 192 4 a s a  warnin g o f th e fat e tha t 
might befal l th e Governmen t becaus e o f th e Attorney-General ' s decisio n no t t o 
prosecute . Si r Elwy n Jones , th e the n Attorney , explaine d tha t h e ha d bee n consulte d 
by th e Directo r bu t tha t ther e wa s insufficien t evidenc e t o justif y proceedin g agains t 
any identifie d individual . Confirmatio n o f thi s wholl y non-politica l explanatio n fo r th e 
decision becam e availabl e year s late r whe n Mr . Pete r Barne s i n hi s Birmingha m 
address , referrin g t o circumstance s tha t see m t o matc h th e Cowle y cas e i n 1966 , 
s ta ted: "W e eventuall y manage d t o satisf y hi m tha t th e evidenc e reall y wa s insufficien t 
but I  wa s lef t wit h n o doub t whatsoeve r tha t th e Attorney-Genera l wa s anxiou s tha t 
there shoul d b e a  prosecutio n i f possible , althoug h I  ha d equall y n o doub t tha t suc h a 
prosecution woul d hav e bee n embarrassin g t o hi s Governmen t fro m th e politica l poin t o f 
view". 

23. Th e failur e t o institut e majo r prosecution s arisin g ou t o f th e revelation s containe d 
in th e Bingha m Repor t t o th e allege d violation s o f th e Rhodesi a Oi l Sanction s order s 
was explaine d b y th e Directo r o f Publi c Prosecutions , i n defens e o f th e decisio n no t t o 
launch crimina l proceeding s agains t th e internationa l companie s involve d i n 
circumventing th e statutor y prohibitions . Accordin g t o Si r Thoma s Hetheringto n th e 
t rue explanatio n la y i n th e inabilit y o f th e Crow n t o satisf y th e 5 1 pe r cen t s tandard . 
The Directo r ha d sough t th e advic e o f outsid e counsel , Mr . Michae l Sherrard , QC , 
who conclude d that , whateve r th e Bingha m Repor t ma y hav e reveale d abou t politica l 
and economi c realities , th e evidenc e i t containe d woul d no t alon e justif y a  prosecution . 
An investigatio n i n searc h o f th e necessar y evidenc e woul d tak e severa l years , 
involving uncooperativ e witnesse s wh o wer e outsid e th e purvie w o f th e Britis h cour ts ' 
jurisdiction. Eve n then , i n Hether ington ' s judgment , ther e wa s insufficien t likelihoo d 
of obtainin g convictions . A s wit h othe r hig h profil e cases , i t i s ofte n difficul t t o 
separate convincingl y th e evidentiar y reason s fo r a  negativ e decisio n a s t o prosecutio n 
and thos e othe r publi c interes t consideration s tha t ten d t o loo m larg e i n th e decision -
making process . 

24. Ther e a re , o f course , numerou s instance s i n whic h th e go-ahea d signa l i s give n 
by th e Directo r o f Publi c Prosecution s an d th e outcom e i s a  spectacula r failure , whe n 
judged i n th e narrowes t term s o f a  convictio n agains t a n acquittal . Th e Jerem y Thorp e 
case wil l ofte n com e t o min d i n thi s kin d o f comparison , demonstratin g a s i t doe s th e 
unpredictability o f jurie s or , i f i t i s preferred , th e fallibilit y o f th e judgment s reache d 
in th e cal m atmospher e o f th e Departmen t o f Publi c Prosecutions . Aske d abou t th e 
outcome o f th e Thorp e prosecution , Hetheringto n rejecte d an y feeling s o f 
embarrassment an d instea d gav e th e verdic t a  sens e o f perspectiv e b y declarin g tha t i t 
would b e store d awa y a s evidenc e t o guid e hi s instinc t whe n simila r fact s presen t 
themselves agai n fo r assessment . Aske d whethe r give n anothe r chanc e h e migh t hav e 
prosecuted o n differen t charges , Hetheringto n insiste d tha t th e charge s o f conspirac y 
to murde r wer e absolutel y righ t o n th e evidenc e befor e him . Mor e recently , speakin g 
publicly o n th e lega l dilemm a concernin g well-meanin g doctor s wh o deliberatel y 
accelerate th e deat h o f a  patient , Si r Thoma s Hetheringto n describe d a s hi s mos t 
difficult prosecutoria l decisio n th e institutio n o f a  murde r charg e i n 198 1 agains t Dr . 
Leonard Arthu r wh o admitte d t o takin g step s t o haste n th e deat h o f a  mongoloi d baby . 
If th e prosecutio n ha d know n i n advanc e o f th e exper t medica l evidenc e t o b e 
produced b y th e defenc e "i t migh t hav e change d th e whol e cours e o f th e trial . W e 
might no t hav e charge d murde r i n th e firs t place" . Th e uncertaintie s o f th e crimina l 
law ha d lef t n o scop e i n whic h t o brin g a  charg e othe r tha n murder . 

25. Th e Bristo l Rio t case , o n th e othe r hand , i n retrospec t appear s t o hav e bee n a 
• genuine erro r o f judgmen t o n th e par t o f th e Directo r an d h e candidl y admitte d a s 
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much afte r th e origina l tria l whic h produce d eigh t acquittal s an d fou r jur y 
disagreements. I n a  charg e o f riotou s assembly , th e lega l requiremen t o f establishin g 
a commo n purpos e amon g th e variou s defendant s il lustrate s th e importanc e o f th e ver y 
first stag e i n th e proces s leadin g u p t o a  decisio n t o prosecute . Th e j u r y ' s verdic t a t 
the origina l tria l demonstrate d th e danger s o f re-indictin g thos e accuse d wit h respec t 
to who m ther e ha d bee n jur y disagreements , s o tha t i t cam e a s n o surpr is e t o lear n 
that th e Director , afte r consultatio n wit h th e Attorney-General , Crow n Counse l an d 
the chie f constabl e o f Avo n an d Somerset , ha d decide d no t t o procee d wit h a  secon d 
tr ial . 

26. W e tur n nex t t o th e fina l stag e i n th e proces s leadin g u p t o th e ultimat e 
determination whethe r t o prosecut e o r not . Tha t decision , i t shoul d b e emphasised , i s 
not sufficientl y explaine d i n term s o f answerin g "Yes " o r "No " t o th e questio n o f 
prosecution. Th e decisio n ma y involv e a  choic e betwee n th e followin g alternativ e 
dispositions: (a ) t o prosecut e i f n o charg e ha s ye t bee n preferre d b y th e polic e o r 
other governmenta l authori ty ; (b ) t o procee d wit h an y charge(s ) alread y laid ; (c ) t o 
reduce (o r increase ) th e offenc e alread y charged ; (d ) t o charg e an y othe r perso n wit h 
the offence ; (e ) t o as k th e polic e t o mak e furthe r inquiries ; (f ) t o discontinu e furthe r 
police investigation s i n favou r o f th e decisio n no t t o prosecut e fo r an y offence . Havin g 
decided tha t th e evidenc e i s sufficien t t o justif y crimina l proceedings , th e Directo r an d 
his senio r colleague s mus t the n g o o n t o conside r whethe r th e proveabl e fact s an d th e 
whole o f th e surroundin g circumstance s ar e suc h tha t i t i s incumben t upo n them , i n 
the publi c in teres t , t o insti tut e a  prosecutio n an d wit h respec t t o wha t offence(s) . 
This fina l decisio n i s , withou t doubt , th e mos t difficul t o f al l sinc e i t involve s a 
subjective attemp t t o determin e wha t cours e o f actio n wil l bes t reflec t th e interest s o f 
the communit y a s a  whole . N o read y mad e yardst ick s ar e availabl e t o solv e th e myria d 
circumstances recorde d i n th e file s submitte d t o th e Directo r fo r hi s decisions . Wha t i s 
apt t o b e misleadin g i s th e impressio n conveye d i n Si r Thoma s Hetherington ' s writte n 
submission t o th e Phillip s Commissio n an d repeate d i n hi s publi c statement s explainin g 
how th e Departmen t functions . Th e descriptio n o f th e proces s a s a n orderl y sequenc e 
of cumulativ e judgments , eac h separate d fro m th e othe r bu t eac h requirin g a n 
affirmative resolutio n i n orde r t o achiev e th e fina l judgment , ignore s th e impac t tha t 
public interes t consideration s ar e boun d t o mak e i n borderlin e cases . Rigi d adherenc e 
to th e separatio n o f th e evidentiar y an d publi c interes t question s i s a  s tandar d 
incapable o f fulfilmen t an d i t i s unhelpfu l t o exaggerat e th e exclusiv e natur e o f th e 
separate exercises . 

The boundarie s o f relevan t publi c polic y factor s 

27. Th e boundarie s o f publi c polic y factor s tha t ca n properl y b e take n int o accoun t 
when makin g prosecutoria l decision s ar e slowl y becomin g identified . Thi s i s a  positiv e 
contribution toward s publi c understandin g an d suppor t fo r th e substantia l elemen t o f 
discretion tha t i s involve d i n ever y suc h decision . Severa l o f thes e factor s ar e 
relatively non-contentiou s an d ca n b e describe d a s exculpator y o r mitigatin g i n thei r 
possible impact . Stalenes s o f th e crim e wil l likel y influenc e th e Director ' s eventua l 
decision, i t bein g state d tha t ther e i s muc h hesitatio n t o prosecut e i f thre e o r mor e 
years hav e lapse d betwee n th e dat e o f th e offenc e an d th e probabl e dat e o f tr ial . Th e 
gravity o f th e offenc e wil l naturall y diminis h th e significanc e o f th e elemen t o f 
staleness an d th e sam e applie s i f th e complexit y o f th e cas e explain s th e prolonge d 
police enquir ies . A  simila r respons e wil l likel y occu r i f th e accuse d ha s contribute d t o 
the stalenes s b y disappearin g o r coverin g hi s t r acks . Lac k o f diligenc e o n th e par t o f 
the police , o n th e othe r hand , wil l ten d t o enhanc e th e relevanc e o f th e tim e interval . 

28. Th e youthfulnes s o r advance d ag e o f th e accuse d wil l hav e t o b e take n int o 
consideration i n appropriat e cases . I n sexua l cases , fo r example , hig h regar d fo r th e 
respective age s o f th e person s involve d i s generall y regarde d a s a  prope r balancin g o f 
the value s a t s take . Th e consentin g natur e o f th e victim' s participatio n an d th e issu e 
of corruptio n wil l als o bea r heavil y o n th e wa y i n whic h discretio n i s exercised . I n 
other cases , th e younge r th e offende r th e greate r mus t b e th e inclinatio n t o examin e 
alternative possibilitie s suc h a s a  cautio n i f th e accuse d ha s n o previou s blemishe s 
and , i n addition , ha s a  goo d hom e backgroun d an d employmen t record . Agains t thes e 
positive qualitie s mus t b e se t th e seriousnes s o f th e crim e an d th e exten t t o whic h i t 
has arouse d publi c concern . Wit h respec t t o a  defendan t wh o i s o f advance d ag e ther e 
must alway s b e concer n a s t o whethe r h e i s likel y t o b e fi t enoug h t o stan d trial . 
Apart fro m suc h a  practica l matter , ther e i s genera l reluctanc e t o prosecut e anyon e 
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who ha s passe d hi s 70t h birthda y an d i s infirm , unles s ther e i s a  rea l possibilit y tha t 
the offenc e wil l b e repeate d or , o f course , tha t th e offenc e i s o f suc h a  grav e 
character tha t a  prosecutio n canno t b e avoided . 

29. Cautio n i s calle d fo r whe n th e menta l conditio n o f th e accuse d i s brough t int o th e 
discussions precedin g th e decisio n t o prosecute . It s relevanc e durin g cour t 
proceedings i s unquestione d an d th e cour t ha s broa d power s t o authoris e psychiatri c 
examinations i f calle d fo r i n th e particula r case . N o on e ca n doub t eithe r th e 
importance o f evidenc e o f menta l illnes s t o th e issu e o f crimina l responsibility . Wha t w e 
are presentl y concerne d wit h i s th e possibl e impac t tha t evidenc e o f menta l instabilit y 
should hav e i n avoidin g th e subjectio n o f th e accuse d t o a  crimina l tr ial . Th e initiativ e 
in thi s regar d wil l usuall y com e fro m th e defendant ' s solicito r wh o may  poin t t o th e 
dangers o f a  permanen t worsenin g o f hi s c l ient ' s conditio n i f th e prosecutio n goe s 
ahead. Th e possibl e spuriou s natur e o f an y suc h clai m ca n b e me t i n par t b y ensurin g 
an independen t examinatio n o f th e defendant ' s menta l condition . Th e health y scepticis m 
that prevail s i n th e Director ' s offic e i n suc h matter s i s perhap s bes t capture d i n th e 
view expresse d b y Mr . Pete r Barne s that : "O n th e on e han d i t i s somewha t distastefu l 
to prosecut e someon e wh o i s mentall y subnorma l bu t o n th e othe r han d tha t ver y 
subnormality o r abnormalit y may  itsel f increas e th e ris k o f a n offenc e bein g repeate d 
and s o i t ma y b e necessar y fo r u s t o prosecut e i n th e hop e tha t thi s ma y resul t i n 
some for m o f effectiv e treatment" . 

30. Perjur y i s a n offenc e tha t th e publi c migh t b e forgive n fo r believin g tha t i t ha s 
become a s muc h o f a  dea d lette r crim e a s , say , bigamy . I n hi s evidenc e t o th e Roya l 
Commission o n Crimina l Procedure , th e Directo r o f Publi c Prosecution s acknowledge d 
that experienc e ha s show n tha t th e moder n tendenc y i s fo r th e judge s t o impos e n o 
more tha n a  nomina l penalt y i n case s o f bigam y unles s ther e ar e exceptiona l o r 
aggravated circumstances . Face d wit h thi s realit y ver y fe w prosecution s fo r bigam y 
are nowaday s approved , th e norma l advic e bein g t o issu e a  cautio n agains t an y 
repetition o f th e offence . Wit h perjury , o n th e othe r hand , a  fa r mor e seriou s vie w i s 
taken o f th e crim e an d i t i s pertinen t t o not e th e principle s tha t guid e th e Directo r i n 
his approac h t o suc h cases . A  clea r distinctio n i s draw n betwee n allege d perjur y b y a 
witness an d tha t sough t t o b e lai d a t th e doo r o f th e accused . I n th e cas e o f th e 
former, assumin g ther e i s sufficien t corroboratio n a s require d b y th e Perjur y Act , 
1911 an d a  reasonabl e prospec t o f a  conviction , th e Director ' s offic e wil l sanctio n a 
prosecution i f th e perjure d evidenc e goe s t o th e hear t o f th e issu e befor e th e origina l 
t r ial . O n th e cont rary , shoul d th e evidence , whils t technicall y i n breac h o f th e Act , 
relate t o a  periphera l issu e an d th e inten t o f th e witnes s i s mor e t o protec t hi s ow n 
skin tha n t o preven t th e cours e o f justice , the n i t i s mos t unlikel y tha t a  prosecutio n 
will b e approved . 

31. Th e positio n o f a  defendan t wh o commit s perjur y i s see n i n a  differen t light , 
especially i f hi s effor t i s unsuccessfu l an d a  convictio n ha s bee n registere d i n th e 
case . I n thes e circumstances , th e Director ' s submissio n t o th e Commissio n stated : 
" . . . i t i s necessar y t o hav e regar d t o th e punishmen t inflicte d b y th e cour t an d t o 
assess whethe r a  subsequen t prosecutio n fo r perjur y woul d b e likel y t o resul t i n an y 
substantial increas e o f th e sentence . I t i s als o essentia l tha t th e evidenc e shoul d b e s o 
exceptionally stron g tha t a  convictio n i s virtuall y certain , becaus e o f th e doubt s whic h 
an acquitta l woul d cas t upo n th e verdic t o f guilt y i n th e origina l case . Usually , 
although no t necessarily , i t i s th e emergenc e o f som e additiona l an d compellin g 
evidence, afte r th e origina l tr ial , whic h remove s th e las t trac e o f doubt . Even , 
however, wher e ther e i s abundan t evidenc e agains t a  defendan t wh o ha s 
unsuccessfully lie d withou t involvin g other s I  woul d no t normall y thin k i t righ t t o 
prosecute unles s ther e ar e aggravatin g factors" . Th e imperativ e obligatio n t o balanc e 
subordinate consideration s on e agains t th e othe r i s wel l illustrate d i n th e furthe r 
observation tha t th e Director ' s offic e "wil l conside r whethe r th e lie s necessaril y 
involved a n attac k o n th e truthfulnes s (a s oppose d t o recollectio n o r abilit y t o 
identify) o f on e o r mor e prosecutio n witnesses ; whethe r th e li e wa s clearl y planne d 
before th e hearin g o r aros e o n th e spu r o f th e momen t durin g cross-examination ; an d 
the degre e o f persistenc e i n maintainin g th e lie" . 

32. Thi s kin d o f analysi s o f th e conflictin g consideration s tha t mus t b e take n int o 
account whe n contemplatin g possibl e proceeding s fo r perjur y highlight s th e 
impracticality o f eve r layin g dow n har d an d fas t rule s tha t wil l confe r a  hig h degre e 
of predictabilit y a s t o th e resul t o f thei r application . Th e ver y natur e o f discretionar y 
authority require s resistanc e t o an y attemp t t o develo p rigi d rule s tha t canno t 

87 



encompass ever y possibl e contingency . Tak e anothe r factor , tha t o f publi c expens e i n 
maintaining a  lon g draw n ou t trial . An y suggestio n o f imposin g upo n th e polic e o r th e 
Director o f Publi c Prosecution s a  predetermine d ceilin g a s t o th e cost s tha n ca n b e 
incurred i n connectio n wit h differen t categorie s o f prosecution s woul d b e abhorren t t o 
the principle s o f justic e an d la w enforcement . A t th e sam e time , lac k o f an y restrain t 
in th e fac e o f predictabl e majo r expenditure s i n bringin g accuse d person s t o tria l 
would likewis e b e regarde d a s i r responsible . Henc e th e carefu l balancin g o f cost s 
against th e purpose s t o b e achieve d throug h prosecutio n tha t mus t occup y th e mind s 
of th e decision-maker s i n th e Offic e o f Publi c Prosecution s whe n th e magnitud e o f th e 
bill t o b e pai d ou t o f th e publi c purs e canno t b e ignored . 

33. A s on e illustratio n o f thi s unusua l facto r referenc e ca n b e mad e t o th e cro p o f 
potential defendant s enmeshe d i n th e Poulso n affair . B y mid-197 4 th e lis t o f candidate s 
for investigatio n an d possibl e prosecutio n fo r corruptio n numbere d aroun d 300 , mos t o f 
whom wer e individual s i n subordinat e position s whos e involvemen t wa s relativel y 
tr ivial . I n th e even t onl y th e leadin g figure s i n th e conspirac y wer e brough t t o trial . 
Commenting o n th e decisio n t o singl e ou t th e principa l conspirator s i n thi s fashion , Si r 
Thomas Hetheringto n ha s s tated : "I t i s no t necessaril y i n th e publi c interes t t o 
prosecute ever y minno w connecte d wit h a n offence , provide d th e whale s ar e trie d . . . 
In th e Poulso n cas e . . . afte r th e prosecutio n o f Joh n Poulson , Da n Smith , Georg e 
Cunningham an d othe r publi c servant s ther e wer e stil l a  numbe r o f lead s whic h ha d 
not bee n investigate d full y . . . The y wer e re t i red , old , an d a  lo t mor e mone y woul d 
have t o b e spent . Wa s i t reall y i n th e publi c interes t t o g o ahead?" . Th e Directo r o f 
Public Prosecution s ha s frequentl y foun d himsel f th e targe t o f publi c criticis m a s a 
result o f hi s authorisin g prosecution s tha t hav e involve d enormou s publi c cost s an d 
resulted i n th e acquitta l o f th e accused . Th e implication , whethe r intende d b y th e 
critics o r not , i s tha t i t i s acceptabl e t o procee d i f conviction s ar e obtained , otherwis e 
the end s d o no t justif y th e cost s incur red . Thi s i s askin g th e impossibl e o f th e 
Director o f Publi c Prosecution s an d i t i s doubtfu l i f ther e ha s bee n an y seriou s 
criticism o f th e Director ' s judgmen t b y thos e whos e responsibilit y i t i s i n governmen t 
to guar d agains t th e extravagan t us e o f publi c money . 

34. Anothe r amorphou s facto r tha t i s difficul t t o pi n dow n relate s t o th e at t i tud e o f 
those who , directl y o r indirectly , ca n b e sai d t o hav e a  specia l stak e i n th e outcom e 
of a  prosecution . Mentio n ha s alread y bee n mad e o f th e indefinabl e relationshi p tha t 
occurs betwee n th e professiona l officer s wh o hav e bee n i n charg e o f th e cas e u p t o 
the poin t wher e th e paper s ar e transmitte d t o th e Directo r fo r decision . Th e 
imperceptible pressure s engendere d b y thi s relationshi p canno t b e dismissed , a  senio r 
member o f th e Director ' s offic e goin g s o fa r a s t o admi t th e Departmen t i s reluctan t t o 
turn aroun d a  polic e decisio n t o charge , unles s th e evidenc e i s totall y withou t 
subs tance . I f ther e i s som e evidenc e t o suppor t th e origina l polic e charg e th e 
tendency i s t o le t th e cour t mak e th e decisio n no t t o commi t fo r tria l b y soft-pedallin g 
the evidenc e i n suppor t o f th e charge . Th e at t i tud e o f victim s an d complainant s may 
not exer t a s powerfu l a n influence , ther e alway s bein g th e possibilit y tha t th e 
accusation wa s mad e i n th e hea t o f th e momen t o r a s t o th e las t stra w i n a  relationshi p 
that ha s bee n simmerin g i n intensit y fo r som e time . A  chang e o f hear t o n th e par t o f 
the complainant , b e i t a  perso n (i n a  cas e o f assault ) o r a  compan y (i n cas e o f fraud ) 
will b e assesse d i n th e ligh t o f th e seriousnes s o f th e offenc e an d th e har m inflicted , 
as wel l a s explorin g an y suspicio n tha t th e withdrawa l wa s actuate d b y fear . The n 
there i s th e curren t moo d o f th e loca l community , whic h ma y hav e give n expressio n t o 
its concern s a s t o th e prevalenc e o f th e offenc e i n it s area , o r a s i n th e Bristo l Rio t 
case wher e th e view s expresse d b y th e chie f constabl e o f Avo n an d Somerse t a s t o th e 
detrimental effect s whic h a  ne w tria l woul d hav e o n racia l harmon y i n th e cit y appear s 
to hav e bee n a  powerfu l facto r i n persuadin g th e Attorney-Genera l an d th e Directo r 
not t o pursu e charge s agains t th e remainin g fou r defendants . 

35. Ther e remain s th e sensitiv e aspec t o f th e positio n occupie d i n societ y b y th e 
defendant, an d hi s o r he r previou s character . A t times , i t ma y b e difficul t t o separat e 
these variable s an d i t may  eve n b e mor e o f a  challeng e t o demonstrat e tha t equalit y 
before th e la w ha s bee n adhere d t o i n th e decisio n t o prosecut e o r no t t o prosecute , 
as th e cas e ma y be . Th e circumstance s surroundin g th e handlin g o f th e prosecutio n o f 
Jeremy Thorpe , an d i n particula r th e delegatio n b y th e Attorney-Genera l t o th e 
Director o f Publi c Prosecution s o f responsibilit y fo r makin g th e decisio n i n tha t case , 
have alread y bee n examine d i n detai l i n hi s work . Apropo s ou r presen t concern , i t ca n 
readily b e imagine d tha t Si r Thoma s Hetheringto n wa s acutel y consciou s o f th e publi c 
position occupie d b y th e suspect , an d a t th e sam e tim e sensitiv e t o th e enormit y o f th e 
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charge o f conspirac y t o murde r an d th e penalt y fo r suc h a  crime . Questione d b y Th e 
Times representat ive s i n th e cours e o f a  wid e rangin g intervie w o n th e Director ' s 
handling o f prominen t case s durin g hi s tenur e o f office , Hetheringto n wa s aske d wha t 
his respons e woul d hav e bee n i f Mr . Silki n ha d instructe d hi m no t t o prosecut e Jerem y 
Thorpe . Th e At torney ' s instruct ion , th e Directo r replied , woul d hav e bee n "mos t 
unconstitutional". I n th e even t o f hi s provin g unsuccessfu l i n persuadin g th e Attorne y 
to chang e suc h a  hypothetica l rul ing , Hetheringto n declare d tha t h e woul d probabl y 
have res igned . "I t wa s a  basic" , h e said , "tha t I  wouldn' t hav e bee n abl e t o carr y 
out m y dutie s thereafter" . 

36. Th e positio n o f th e Directo r become s mor e vulnerabl e wher e h e decide s agains t 
prosecuting an d th e propose d charg e involve s a  prominen t publi c figure . Allegation s o f 
bias an d o f protectin g "th e Establishment " wil l surfac e quickl y i n thi s kin d o f 
situation, presentin g th e Directo r an d th e Attorney-Genera l wit h th e choic e o f ridin g 
the stor m i n silenc e o r respondin g quickl y i n a  wa y tha t i s calculate d t o dispe l 
uninformed criticism . A  cas e i n poin t wa s tha t involvin g Si r Pete r Hayman , formerl y 
the U.K . Hig h Commissione r i n Canada . I n 197 8 a  packe t containin g obscen e l i teratur e 
and othe r writte n materia l wa s foun d i n a  Londo n bus . Th e subsequen t polic e 
investigation reveale d th e existenc e o f correspondenc e o f a n obscen e nature , involvin g 
young children , betwee n Hayma n an d a  numbe r o f othe r persons . Altogethe r a  tota l o f 
seven me n an d tw o wome n wer e name d i n th e repor t submitte d b y th e Metropolita n 
London Polic e t o th e Directo r o f Publi c Prosecutions , a s possibl e defendant s t o charge s 
under sectio n 1 1 o f th e Pos t Offic e Act , 1953 . A  furthe r repor t reveale d tha t on e o f 
the nin e men , no t Si r Pete r Hayman , wa s als o carryin g o n correspondenc e wit h 
another perso n whic h indicate d tha t th e tw o share d a n obsessio n abou t th e systemati c 
killing b y sexua l tor tur e o f youn g peopl e an d children . I n vie w o f th e extrem e natur e 
of thi s latte r materia l th e Directo r decide d t o prosecut e the m fo r conspirin g t o 
contravene th e 195 3 Act . 

37. Ther e wa s n o evidenc e tha t Hayma n ha d eve r sen t o r receive d materia l o f thi s 
kind throug h th e post . Simultaneousl y wit h thes e inquiries , th e polic e investigatio n 
into th e activitie s o f th e Paedophili c Informatio n Exchang e resulte d i n a  separat e tria l 
for conspirac y t o corrup t publi c morals , th e defendant s bein g involve d i n th e 
management o r organisatio n o f th e bod y concerned . Hayma n di d no t fal l withi n thi s 
g roup . Wit h respec t t o th e origina l grou p o f nin e persons , whic h di d includ e Si r Pete r 
Hayman, th e Directo r advise d agains t th e bringin g o f crimina l proceedings , th e 
principal factor s bein g state d t o be , f irst , tha t th e correspondenc e ha d bee n containe d 
in seale d envelope s passin g betwee n adul t individual s i n a  non-commercia l contex t and , 
secondly, non e o f th e materia l wa s unsolicited . Th e Attorney-Genera l defende d th e 
Director ' s decisio n i n a  ful l statemen t t o th e Commons , sayin g tha t h e wa s i n 
agreement wit h th e decision . Previously , befor e Hayman' s nam e wa s disclose d t o th e 
Commons b y a  Labou r back-bencher , th e Attorney-Genera l ha d appeale d t o th e M.P . 
concerned t o spar e Si r Pete r an d hi s famil y publi c humiliatio n i n namin g hi m whe n th e 
decision ha d bee n take n no t t o prosecut e Hayma n o r an y o f th e potentia l defendants . 
Subsequently, th e Directo r explaine d tha t th e publi c positio n occupie d b y Hayma n ha d 
had nothin g t o d o wit h hi s decision . I t ha d bee n dictate d b y th e fac t tha t th e spiri t o f 
the Pos t Offic e Ac t offenc e ha d no t bee n infringed , give n tha t i t i s n o offenc e t o 
possess indecen t materia l an d th e recipient s ha d no t bee n unwillin g victim s o f th e 
obscene l i teratur e i n th e sens e o f bein g shocke d an d disguste d b y th e contents . 

Decisions no t t o inst i tut e proceeding s -  th e nee d fo r res t ra in t i n publi c explanation s 

38. Thi s kin d o f explanation , i n suc h detail , ha s com e t o b e expecte d fro m th e presen t 
Director. I t shoul d b e noted , however , tha t ther e i s a  genera l reluctanc e t o elaborat e 
on th e particula r consideration s tha t le d t o a  decisio n no t t o insti tut e proceeding s i n 
specific cases . Suc h reluctanc e i s explaine d o n tw o grounds . First , whils t i t i s 
reasonably saf e t o expoun d i n abstrac t term s o n th e kin d o f discretionar y factors , 
reviewed i n thi s chapter , whic h ente r int o th e decision-makin g process , ther e i s a 
marked resistanc e t o disclosin g publicl y th e specifi c in-hous e policie s tha t hav e bee n 
developed t o guid e th e professiona l staf f i n thei r approac h t o certai n kind s o f 
offences. Th e explanatio n fo r thi s resis tance , departe d fro m s o visibl y i n th e Pete r 
Hayman situation , i s tha t "i t woul d no t b e i n th e publi c interes t t o ris k i t becomin g 
known tha t certai n offence s o f mediu m o r mino r importanc e ca n i n fac t b e committe d 
with relativ e impunity" . Thi s remark , o n th e par t o f th e presen t Deput y Director , 
contains mor e tha n a  hin t o f exaggeratio n i n it s basi c assumptio n tha t th e incidenc e o f 
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criminal activit y i s directl y relate d t o th e leve l o f prosecutoria l act ivi ty . Th e 
fundamental question s implici t i n thi s assumptio n hav e bee n addresse d i n th e paralle l 
context o f la w enforcemen t activit y wit h littl e evidenc e t o suppor t th e propositio n tha t 
a stron g statistica l nexu s exist s betwee n level s o f polic e actio n an d th e level s o f 
criminal activity . Thi s conclusion , i t i s acknowledged , doe s no t contro l th e public ' s 
perception o f ho w th e crimina l justic e syste m function s an d i t i s thes e perception s tha t 
principally influenc e individua l behaviour . 

39. A s fo r th e othe r groun d o n whic h th e Directo r an d hi s colleague s studiousl y 
maintain a  vei l o f silenc e i n relatio n t o specifi c cases , th e explanatio n i s principall y 
dictated b y th e ethic s o f th e Director ' s relationshi p t o th e police , th e undisclose d 
witnesses an d th e defendan t himself . Presse d b y th e Selec t Committe e o n Death s i n 
Police Custod y t o g o beyon d th e Department ' s customar y resor t t o explainin g it s 
decision i n term s o f th e insufficienc y o f th e evidence , Si r Thoma s Hetheringto n dre w 
no distinctio n betwee n polic e complain t case s an d othe r cases . T o mak e publi c th e 
grounds o n whic h th e evidenc e wa s judge d t o b e insufficien t t o secur e th e likelihoo d 
of a  convictio n would , i n th e firs t place , breac h th e confidentialit y o f polic e report s 
and statement s take n b y th e polic e fro m potentia l witnesses . Disclosur e o f th e reason s 
for no t believin g prospectiv e witnesse s migh t requir e revealin g th e crimina l recor d o f 
those witnesses . Th e sam e reason s woul d appl y t o makin g publi c detail s abou t th e 
defendant wit h th e resul t tha t ther e woul d b e a  publi c "trial " o f th e potentia l 
defendant withou t hi s o r he r havin g al l th e safeguard s tha t ar e a n integra l par t o f a 
criminal tria l i n ope n cour t . Muc h a s a  ver y substantia l bod y o f publi c opinio n migh t 
savour th e opportunit y t o engag e vicariousl y i n thi s kin d o f tria l b y th e media , th e 
Director ' s adherenc e t o th e contrar y principle s favourin g non-disclosur e i s t o b e 
prefer red . Thi s choic e i s no t a s eas y t o mak e a s migh t sometime s b e supposed , an d 
the presen t Directo r ha s confesse d t o th e frustratio n tha t h e ha s experience d i n th e 
more emotiv e cases , suc h a s Blai r Peac h an d Jame s Kelly , i n no t bein g able , becaus e 
of th e principl e o f confidentiality , t o answe r publicl y th e bombardmen t o f criticis m t o 
which h e an d hi s Departmen t hav e bee n subjected . 

40. I n it s Repor t th e Selec t Committe e recommende d tha t th e Directo r o f Publi c 
Prosecutions shoul d mak e i t hi s norma l practic e t o suppl y a  complainan t wit h a t leas t a 
summary o f th e consideration s whic h le d hi m t o decid e agains t prosecution . I t als o 
proposed tha t th e polic e investigatio n repor t b e mad e availabl e t o th e lega l 
representat ives o f th e decease d whe n appearin g a t th e ensuin g coroner ' s inquest . 
Both recommendation s wer e rejecte d b y th e Director , a  decisio n supporte d b y th e 
Attorney-General fo r th e sam e ground s a s thos e explaine d t o th e Selec t Committe e a s 
governing establishe d practice . Tha t indefinabl e concept , th e publi c in teres t , migh t i n 
exceptional circumstance s dee m i t sufficientl y imperativ e t o enforc e ful l publi c 
disclosure bu t i t woul d hav e t o b e don e afte r th e mos t carefu l balancin g o f th e 
conflicting principle s a t s take , an d wit h th e necessit y o f requirin g th e 
Attorney-General t o defen d befor e th e Hous e o f Common s a  decisio n tha t run s counte r 
to th e genera l practic e faithfull y observe d b y th e Directo r o f Publi c Prosecutions . 

Public disclosur e o f prosecutoria l guideline s 

41 . Mos t o f wha t ha s bee n writte n i n thi s pape r wil l hav e equa l applicatio n whateve r 
the jurisdictio n i n whic h th e decisio n t o prosecut e o r no t t o prosecut e ha s t o b e made . 
There ar e growin g sign s to o o f a  dispositio n t o follo w th e exampl e se t b y Edwar d H . 
Levi, a n outstandin g Attorney-Genera l o f th e Unite d State s who , durin g hi s ter m o f 
office i n 1977 , embarke d o n a  programm e o f formulatin g th e principle s upo n whic h 
prosecutorial decision s shoul d b e made . I n hi s prefator y not e t o th e documen t settin g 
forth suc h principle s Attorney-Genera l Lev i s t resse d tha t th e material s bein g 
circulated wer e no t t o b e construe d a s Departmen t o f Justic e "guidelines " an d tha t 
they impose d n o obligation s o n Unite d State s Attorneys , thei r Assis tants , o r othe r 
at torneys actin g o n behal f o f th e Unite d State s Government . Ascribin g th e mos t modes t 
of objective s t o thi s pioneerin g initiativ e Mr . Lev i sai d tha t i t wa s intende d solel y fo r 
use b y governmen t at torney s t o th e exten t tha t th e principle s wer e foun d t o b e 
appropriate i n dischargin g thei r responsibilitie s a s Federa l prosecutors . Th e 
Attorney-General ' s "materials " covere d suc h topic s a s th e decisio n t o prosecute , th e 
election o f charges , ple a negotiation s and , a  procedura l featur e tha t i s peculia r t o 
United State s law , oppositio n nol o contender e pleas . No t surpr is ingly , ther e i s muc h 
common groun d betwee n th e relevan t factor s tha t ar e sai d t o guid e th e Directo r o f 
Public Prosecution s i n Englan d an d Wales , an d thos e expresse d i n th e Lev i document s 
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as th e advisabl e guidepost s withi n th e Federa l crimina l justic e syste m o f th e Unite d 
Sta tes . New s fro m Australi a indicate s th e imminen t releas e b y th e Federa l 
Attorney-General o f prosecutio n guideline s that , presumably , wil l gover n th e action s o f 
all counse l an d solicitor s whos e authorit y derive s fro m th e senio r La w Office r o f th e 
Crown. Non e o f thes e prosecutoria l blueprint s i s i n th e natur e o f har d an d fas t rules . 
Within an y suc h set s o f guidelines , includin g thos e issue d b y th e Attorney-Genera l o f 
England an d Wale s o n th e effect s o f jur y vettin g an d disclosure , ther e i s a 
considerable measur e o f discretio n a s t o ho w th e relevan t criteri a ar e t o b e applie d i n 
the particula r circumstances . 

42. Thi s discretion , moreover , at tache s t o eac h o f th e document s tha t hav e bee n 
referred to , i rrespectiv e o f whethe r the y ar e describe d a s "guidelines " o r "appropriat e 
considerations tha t ar e no t t o b e regarde d a s departmenta l requirements" , an d whethe r 
they emanat e fro m th e offic e o f th e Attorney-Genera l i n London , Canberr a o r 
Washington. The y d o not , i t i s t rue , carr y th e forc e o f a  "practic e direction " simila r 
to thos e issue d fro m tim e t o tim e b y th e Lord s Chie f Justic e afte r consultatio n wit h th e 
Judges o f th e Queen ' s Benc h an d Famil y Divisions . Thes e latte r statement s o f practic e 
have th e sam e bindin g forc e a s al l othe r rule s o f procedur e tha t deriv e thei r statutor y 
authority fro m th e Suprem e Cour t o f Judicatur e Acts . Nevertheless , sinc e th e 
Prosecution o f Offence s Act , 1879 , sectio n 2  ordain s tha t th e Attorney-Genera l i s th e 
minister responsibl e fo r th e action s o f th e Directo r o f Publi c Prosecution s an d ca n 
issue directive s t o hi s subordinat e officia l wit h respec t t o an y o f hi s functions , i t 
cannot b e doubte d tha t ther e exist s a  secur e statutor y basi s fo r th e 
Attorney-General ' s emergin g foray s int o th e settin g o f guideline s concerne d wit h 
subjects withi n th e La w Officers ' prerogativ e author i ty . I n thi s respect , th e approac h 
favoured b y th e Attorney-Genera l o f th e Unite d State s i n expressl y disclaimin g an y 
mandatory componen t fo r th e guidanc e afforde d t o th e Unite d State s Attorney s woul d 
be highl y inappropriat e paralle l t o us e i n describin g th e modes t incursion s o f th e 
Attorney-General fo r Englan d an d Wale s int o th e sam e field . A t th e sam e tim e i t i s 
interest ing t o not e that , a s th e Federa l Ministe r o f Justic e i n charg e o f th e Unite d 
States Departmen t o f Just ice , Attorney-Genera l Lev i attache d n o qualification s t o th e 
series o f forma l guideline s tha t h e impose d upo n th e Federa l Burea u o f Investigatio n 
when executin g hi s polic y o f bringin g tha t agenc y bac k int o th e fol d o f ministeria l 
control an d accountability . Thi s fascinatin g exercis e mus t regret tabl y b e lef t t o other s 
to recount , a s w e mov e o n t o describ e th e substantia l restrictio n o n th e power s o f th e 
Attorney-General o f Englan d an d Wales , an d b y derivatio n thos e o f th e Directo r o f 
Public Prosecutions , i n th e matte r o f preferrin g a n indictmen t withou t prio r resor t t o a 
preliminary hear ing . Thi s powerfu l discretionar y jurisdiction , frequentl y exercise d i n 
such Commonwealt h countrie s a s Canada , Ne w Zealand , an d Australi a i s no t availabl e 
in England . 

Preferring bill s o f indictmen t -  Britis h an d Commonwealt h difference s 

43. Prio r t o 193 3 th e Attorney-Genera l o r th e Solicitor-Genera l exercise d concurren t 
jurisdiction wit h a  judg e o f th e Hig h Cour t i n sanctionin g th e presentatio n o f a 
voluntary bil l o f indictmen t b y a  privat e citizen . Thes e restriction s o n privat e 
accusations wer e introduce d b y th e Vexatiou s Indictment s Act , 185 9 t o counte r th e 
abuse an d hardshi p incurre d b y thos e accuse d o f crime s wh o ha d n o righ t t o appea r 
before o r t o b e hear d b y th e gran d jur y befor e i t decide d whethe r o r no t t o re tur n a 
t rue bill . Proceeding s t o determin e whethe r leav e shoul d b e granted , b y on e o f th e 
Law Officer s o r b y a  Hig h Cour t judge , wa s alway s e x part e an d th e gran d j u r y ' s 
subsequent involvemen t o f re turnin g a  t ru e bil l becam e a  mer e formality . Unde r th e 
provisions o f th e Administratio n o f Justic e (Miscellaneou s Provisions ) Act , 193 3 th e 
grand jur y wa s recognise d a s a  useles s anachronis m an d abolished . A t th e sam e tim e 
the discretionar y powe r o f th e Attorney-Genera l an d th e Solicitor-Genera l t o authoris e 
the presentatio n o f a  bil l o f indictment , tha t woul d effectivel y bypas s th e procedur e o f 
a preliminar y inquir y befor e examinin g justices , wa s likewis e terminated . 

44. Th e avenue s remainin g t o a  prosecuto r wh o seek s t o brin g a n accuse d perso n t o 
trial b y indictmen t ar e tw o fold . Th e first , an d mos t regularl y followed , i s b y wa y o f 
committal t o th e Crow n Cour t followin g eithe r th e takin g o f deposition s a s par t o f th e 
preliminary hearin g o r b y resor t t o th e accelerate d procedur e which , sinc e th e comin g 
into forc e o f th e Crimina l Justic e Act , 1967 , sectio n 1 , allow s a  committal , i n give n 
circumstances, withou t consideratio n o f th e evidence . Briefly , th e circumstance s 
require tha t al l th e evidenc e b e i n th e for m o f writte n statement s o r exhibit s an d tha t 
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no objectio n i s voice d b y th e defendan t o r hi s lawye r t o th e effec t tha t ther e i s 
insufficient evidenc e t o pu t th e defendan t o n tria l b y jur y fo r th e offence(s ) charged . 
What hav e com e t o b e know n a s "sectio n 1  committals " canno t b e resorte d t o i f th e 
defendant i s no t legall y represented . Th e secon d avenu e ope n t o a  prosecuto r i s t o 
circumvent th e committa l procedur e altogethe r b y wa y o f seekin g th e leav e o f a  Hig h 
Court judg e e x part e i n accordanc e wit h th e provision s containe d i n sectio n 2(2 ) o f 
the Administratio n o f Justic e (Miscellaneou s Provisions ) Act , 193 3 whic h s ta tes : " . . . 
no bil l o f indictmen t chargin g an y perso n wit h a n indictabl e offenc e shal l b e preferre d 
unless eithe r -  (a ) th e perso n charge d ha s bee n committe d fo r tria l fo r th e offence ; o r 
(b) th e bil l i s preferre d . . . b y th e directio n o r wit h th e consen t o f a  judg e o f th e 
High Cour t o r pursuan t t o a n orde r mad e unde r sectio n 9  o f th e Perjur y Ac t 1911. " 
These power s merel y replicat e th e jurisdictio n originall y conferre d o n th e Hig h Cour t 
under th e term s o f th e Vexatiou s Indictmen t Act , 1859 . I t i s thi s procedur e whic h th e 
Director o f Publi c Prosecutions , lik e an y othe r privat e prosecutor , ha s t o invok e whe n 
faced wit h unexpecte d obstacle s tha t aris e i n th e cours e o f seekin g a  norma l committa l 
by th e examinin g justices . 

45. A  prolonge d preliminar y hearing , fo r example , wit h littl e prospec t o f a n expedite d 
committal, ma y promp t drasti c actio n b y th e Directo r a s occurre d i n th e Terenc e Ma y 
case i n 198 1 whe n 1 5 blac k youth s wer e charge d wit h a  variet y o f offence s includin g 
murder , affray , an d riotou s assembl y followin g th e deat h o f a  moto r cyclis t i n Sout h 
London. Th e conduc t o f on e counse l represent in g th e defendant s a t th e committa l 
hearing wa s th e subjec t o f a  forma l complain t mad e b y th e Attorney-Genera l t o th e 
Professional Conduc t Committe e o f th e Ba r Council , a  ste p tha t wa s late r repeate d a t 
the conclusio n o f th e actua l t r ial . I n anothe r recen t situation , involvin g th e 
unexplained deat h o f Barr y Prosser , a n inmat e o f Winso n Gree n Prison , Birmingham , 
and th e secon d refusa l o f th e examinatio n magistrat e t o commi t th e thre e accuse d 
prison officer s t o tria l becaus e o f th e insufficienc y o f th e evidenc e presente d b y th e 
Crown, th e Directo r o f Publi c Prosecution s change d hi s min d afte r firs t statin g tha t 
the cas e wa s closed . Afte r consultation s wit h th e Attorney-General , e x part e 
proceedings wer e begu n tha t resulte d i n th e Directo r obtainin g leav e fro m Stephe n 
Brown J . , fo r th e presentatio n o f a  direc t indictmen t agains t th e priso n officer s 
concerned. A t th e subsequen t tria l i n Leiceste r Crow n Cour t al l thre e accuse d wer e 
acquitted o f murder . I n ye t anothe r case , R . v . Raymond , tha t eventuall y foun d it s 
way befor e th e crimina l Divisio n o f th e Cour t o f Appeal , i t wa s sai d tha t th e defendan t 
"gave suc h unmistakabl e indication s o f a n intentio n seriousl y t o disrup t th e committa l 
proceedings a s t o mak e a  mocker y o f them " tha t counse l fo r th e Crow n decide d t o 
abandon the m an d t o see k leav e t o prefe r a  bil l o f indictmen t fro m a  Hig h Cour t 
judge . Th e principa l groun d o f th e appea l agains t convictio n o f th e accuse d fo r thef t 
of currenc y wort h mor e tha n 2  millio n fro m th e storeroom s o f Heathro w Airpor t wa s 
the failur e o f th e judge , hearin g th e e x part e application , t o affor d th e appellan t a n 
opportunity t o b e hear d i f h e wishe d t o d o so . Afte r carefull y reviewin g th e entir e 
history o f preferrin g bill s o f indictment , Watkin s L . J . , speakin g fo r th e court , 
rejected th e argumen t tha t th e 193 3 Ac t ha d conferre d an y suc h righ t o r tha t th e 
elimination o f th e role s formerl y associate d wit h th e La w Officer s require d th e Hig h 
Court judg e t o confor m t o th e aud i altera m parte m rule . I n hi s concludin g remark s 
Watkins L . J . said : "Ther e ca n b e n o doub t tha t th e defendan t i s becoming , i f h e ha s 
not alread y become , a  practise d dis turbe r o f cour t proceedings . I n agreein g t o receiv e 
and conside r th e writte n representat ion s mad e b y hi s solicito r o n th e defendant ' s 
behalf, Michae l Davie s J . , probabl y pai d hi m muc h mor e regar d tha n h e eve r 
deserved." 

46. B y Englis h s tandards , th e legislatio n o f man y Commonwealt h countrie s confe r 
extraordinary power s upo n th e Attorney-Genera l an d hi s agent s wh o ar e empowere d t o 
prefer a n indictmen t irrespectiv e o f whethe r a  preliminar y inquir y ha s o r ha s no t bee n 
held o r tha t suc h a n inquir y ha s resulte d i n th e accuse d bein g discharged . Ther e is , 
for exampl e unde r th e Canadia n Crimina l Code , th e paralle l procedur e whereb y a 
private individua l ca n see k leav e t o prefe r a  direc t indictmen t fro m a  judg e o f a 
Provincial Suprem e Cour t o r fro m th e Attorney-General . I n som e circumstance s th e 
Attorney-General ma y elec t t o procee d b y wa y o f seekin g leav e fro m a  superio r cour t 
judge, notwithstandin g hi s havin g jurisdictio n i n hi s ow n righ t t o prefe r a n 
indictment. Electin g t o procee d b y th e forme r rout e migh t b e explaine d b y th e desir e 
of th e Attorney-Genera l no t t o ris k furthe r criticis m i n unilaterall y re-activatin g a 
prosecution tha t faile d t o secur e a  committa l b y th e examinin g justice . Ther e i s a 
similar sensitivit y eviden t i n th e accepte d judicia l vie w tha t "I f th e Attorney-Genera l 
has definitel y refuse d t o prefer , o r t o consen t t o th e preferrin g o f a  charge , th e 
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Court shoul d hesitat e t o orde r o r consen t t o th e layin g o f th e charg e a s t o whic h hi s 
refusal ha s bee n made , an d shoul d refus e it s orde r o f consen t whe n i t i s mad e t o 
appear tha t th e administratio n o f justic e i s bein g prejudice d o r jeopardise d b y th e 
proper actio n o f tha t office r wh o b y custom , traditio n an d constitutiona l usage , a s wel l 
as b y la w i s charge d wit h th e administratio n o f justic e i n th e Province" . I t i s b y 
vir tue o f th e co-equa l jurisdictio n conferre d upo n th e cour t i n preferrin g indictments , 
under th e provision s o f section s 50 5 an d 50 7 o f th e Code , tha t i n thi s instanc e a 
depar ture i s justifie d fro m th e fundamenta l propositio n tha t th e Attorney-General ' s 
prosecutorial discretio n i s no t examinabl e b y an y cour t bu t i s subjec t t o revie w b y th e 
legislature, t o who m th e Attorney-Genera l i s answerable . 

47. Thi s principl e o f judicia l deferenc e t o th e Attorney-Genera l i n matter s pertainin g 
to th e institutio n o f crimina l prosecution s make s i t totall y unrealisti c t o contemplat e th e 
adoption i n Canad a an d othe r Commonwealt h countrie s o f th e la w tha t no w prevail s i n 
England an d Wale s i n which , a s w e hav e seen , th e leav e o f a  Hig h Cour t Judg e i s th e 
only rout e ope n t o th e Attorney-General , th e Directo r o f Publi c Prosecution s o r an y 
private perso n wh o seek s t o presen t a  bil l o f indictmen t a s th e mos t expeditiou s 
procedure fo r commencin g tria l o n indictment . Unti l th e Crimina l La w Act , 1967 , ther e 
was alway s th e possibilit y tha t th e Attorney-Genera l coul d invok e hi s prerogativ e 
authori ty t o fil e a n e x offici o information , th e origin s o f whic h ar e traceabl e a s fa r 
back a s th e reig n o f Edwar d I . Th e Divisiona l Cour t ' s condemnatio n i n R . v . 
Labouchere (1890 ) o f th e laxit y wit h which , i n th e earl y par t o f th e nineteent h 
cen tu ry , th e norma l proces s o f presentmen t an d indictmen t wa s by-passed , exerte d a 
powerful restrai n upo n holder s o f th e offic e o f Attorney-Genera l i n resortin g t o thei r 
prerogative discretio n o f filin g e x offici o informations . Th e las t recorde d instanc e i n 
which a  crimina l tria l wa s launche d i n thi s manne r wa s R . v . Myliu s i n 191 1 whe n Si r 
Rufus Issacs , a s Attorney-General , withou t resor t t o a  preliminar y inquiry , file d a n 
ex offici o informatio n chargin g th e accuse d wit h crimina l libe l agains t Kin g Georg e V . 
This specia l privileg e o f th e Attorney-Genera l survive d th e legislativ e scyth e tha t i n 
the Administratio n o f Justic e (Miscellaneou s Provisions ) Act , 1938 , sectio n 12 , 
abolished outlawr y proceedings , th e exhibitin g o f article s o f peac e i n th e Hig h Court , 
and crimina l information s "othe r tha n information s file d e x offici o b y Hi s Majesty' s 
Attorney-General" . Th e Crimina l La w Revisio n Committe e i n it s Sevent h Report , 
observing tha t th e procedur e ha d no t bee n use d sinc e 1911 , describe d th e Attorne y 
General ' s prerogativ e righ t a s "plainl y unnecessary " an d recommende d tha t i t shoul d 
be abolished . Th e fina l demis e o f th e At torney ' s e x offici o informatio n wa s effectuate d 
in th e Crimina l La w Act , 1967 , sectio n 6(6 ) o f whic h declare d tha t "An y powe r t o 
bring proceeding s fo r a n offenc e b y crimina l informatio n i n th e Hig h Cour t i s hereb y 
abolished". N o voice s i n oppositio n t o thi s mov e wer e raise d durin g th e passag e o f 
the Bil l throug h Parliament . W e mus t presume , therefor e tha t th e La w Officers , a s wel l 
as pas t holder s o f thos e offices , wer e reconcile d t o th e nee d t o obtai n th e leav e o f a 
High Cour t judg e procedur e fo r bringin g accuse d person s speedil y t o tr ial . 

48. On e interest in g postscript , fro m Australia , i s th e confirmatio n b y it s Hig h Cour t 
in Barto n v . R . (1981 ) tha t e x offici o information s (o r e x offici o indictment s a s the y 
are ther e described ) ar e aliv e an d wel l i n Ne w Sout h Wale s i n accordanc e wit h th e 
powers conferre d b y th e Westminste r Parliamen t i n th e Australia n Court s Act , 1828 , 
section 5 . Thi s la w wa s intende d t o confe r upo n th e colonia l counterpart s th e sam e 
prerogatives a s thos e practise d b y th e Attorney-Genera l o f England . Du e not e wa s 
taken i n Barto n o f th e abolitio n i n 196 7 o f th e Englis h Attorney-General ' s forme r 
privilege o f filin g a n e x offici o informatio n i n th e Queen ' s Benc h Divisio n o f th e Hig h 
Court , bu t ther e wa s n o dispositio n t o urg e tha t simila r actio n b e institute d i n th e 
Australian legislativ e bodies . Th e remarkabl e featur e o f th e Hig h Cour t ' s decisio n wa s 
the length s t o whic h a  majorit y o f th e Justice s wer e prepare d t o g o i n accordin g th e 
accused a  fundamenta l righ t t o hav e th e prosecutio n presen t it s cas e throug h a 
preliminary inquiry . N o suggestio n wa s mad e tha t th e Attorney-General ' s decisio n t o 
commence a  prosecutio n wa s examinabl e b y th e cour t s . Rather , th e approac h wa s mor e 
indirect i n it s adoptio n o f th e positio n tha t " a tria l hel d withou t anteceden t committa l 
proceedings, unles s justifie d o n stron g an d powerfu l grounds , mus t necessaril y b e 
considered unfair" . Accordin g t o th e majorit y o f th e justice s o f th e Hig h Cour t "I t i s 
for th e Cour ts , no t th e Attorney-General , t o decid e i n th e las t resor t whethe r th e 
justice o f th e cas e require s tha t a  tria l shoul d procee d i n th e absenc e o f committa l 
proceedings. I t i s no t fo r th e court s t o abdicat e tha t functio n t o th e 
Attorney-General , le t alon e t o Crow n Prosecutor s who m h e may  appoin t . . . I f th e 
courts wer e t o abdicat e th e functio n ther e i s th e distinc t possibilit y tha t th e e x offici o 

•indictment, s o recentl y awakene d fro m it s lon g slumber , woul d becom e a n activ e 
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instrument, eve n i n case s i n whic h i t ha s no t bee n employe d i n th e past , 
notwithstanding th e criticis m whic h ha s bee n directe d t o i t an d th e assertion s o f 
commentators tha t i t wa s appropriat e fo r us e o f i n a  ver y limite d categor y o f cases" . 
Reconciliation o f th e tw o principle s adumbrate d b y th e Hig h Cour t o f Australi a i s t o b e 
found i n th e unanimou s assertio n that , notwithstandin g th e non-reviewabilit y o f th e 
Attorney-General ' s decisio n t o launc h th e prosecution , th e court s may  postpon e o r 
stay th e ensuin g tria l o n indictmen t i n circumstance s wher e suc h actio n i s necessar y t o 
prevent a n abus e o f proces s an d ensur e a  fai r tria l fo r th e accuse d person . 

49. Stephe n an d Wilso n J . J . , refuse d t o subscrib e t o th e theor y tha t a  prim a faci e 
case o f abus e o f proces s woul d aris e wheneve r th e accuse d wa s denie d th e essentia l 
prerequisi te o f committa l proceedings . Th e detriment s associate d wit h a  preliminar y 
hear ing, the y maintained , coul d b e overcom e b y resor t t o speedie r an d les s 
cumbersome form s o f pre- tr ia l discovery . I n eac h jurisdiction , excep t Ne w Sout h 
Wales, i t i s possibl e fo r th e committa l t o res t o n writte n statements . An d i n fou r o f 
the Australia n States , Victoria , Queensland , Tasmani a an d Wester n Australia , wha t i s 
tantamount t o th e Englis h procedur e o f "sectio n 1  committals " (unde r th e Crimina l La w 
Act, 1967 ) i s alread y i n place . 

50. Thi s attentio n t o th e Australia n Hig h Cour t ' s rulin g i n th e Barto n cas e i s les s 
important fo r th e actua l decision , tha t pertain s t o th e uniqu e characte r o f Ne w Sout h 
Wales law , tha n th e deepe r issue s i t explore s i n connectio n wit h th e cou r t ' s rol e i n 
examining th e procedura l discretio n exercise d b y th e Attorney-General . Th e Australia n 
justices adhere d closel y t o th e constitutiona l separatio n o f power s doctrin e tha t impel s 
the Englis h court s likewis e t o rejec t an y jurisdictio n b y wa y o f reviewin g th e 
Attorney-General ' s decisio n t o inst i tut e crimina l proceedings , t o ente r a  noll e 
prosequi , t o see k a n injunctio n t o preven t th e commissio n o r repetitio n o f a  seriou s 
offence, o r th e Director ' s interventio n t o tak e ove r a  privat e prosecutio n an d t o en d 
the proceeding s b y offerin g n o evidence . Th e sam e genera l principle s gover n th e 
approach o f th e Canadia n court s i n declinin g t o becom e to o closel y involved , excep t 
when require d t o d o s o b y expres s s tatutor y provision , i n question s tha t wil l decid e 
whether a  prosecutio n shoul d b e commenced . Whe n th e ultimat e functio n o f th e cour t i s 
to determin e th e accused ' s guil t o r innocenc e i t i s rightl y conclude d tha t th e judge s 
should no t b e see n t o b e associate d wit h th e initia l ste p o f allowin g th e prosecutio n t o 
take place . Th e broa d consistenc y o f th e judicia l approac h t o thi s proble m i s departe d 
from i n dramati c fashio n unde r presen t Englis h la w whe n th e issu e o f approvin g th e 
presentment o f a  bil l o f indictment , withou t resor t t o a  committa l hearing , i s conferre d 
exclusively upo n a  judg e o f th e Hig h Court . 

51. Thi s extraordinar y jurisdictio n i s o f moderat e antiquit y datin g bac k t o th e 
Vexatious Indictmen t Act , 1859 , an d i t i s doubtfu l whethe r it s exercis e ha s bee n s o 
frequently resorte d t o a s i n th e turbulen t year s o f recen t memory . Th e eliminatio n i n 
1933 o f th e forme r jurisdictio n o f th e La w Officer s t o gran t leav e concurrentl y wit h a 
judge o f th e Hig h Cour t ma y wel l hav e bee n dictate d b y th e desir e t o provid e 
safeguards agains t th e abuse s associate d wit h th e filin g o f e x offici o information s i n 
the eighteent h an d nineteent h centur ies . I n remedyin g on e possibl e groun d o f publi c 
dissatisfaction wit h th e crimina l process , Parliamen t ma y unwittingl y hav e lai d th e 
foundations fo r a  futur e conflic t o f purpos e betwee n th e judiciar y an d th e La w Officer s 
of th e Crown . 
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