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THE COMMONWEALT H SECRETARIAT' S 
ACTIVITIES I N TH E FIEL D O F 
PRIVATE INTERNATIONA L LA W 

Memorandum b y th e COMMONWEALT H SECRETARIA T 

Introduction 

In man y area s o f law , relevan t bot h t o privat e individual s an d t o commercia l 
en te rpr i ses , ther e i s a  gradua l diversificatio n o f lega l rule s withi n th e Commonwealth . 
This i s a  natura l resul t o f th e activit y o f differen t Membe r countrie s i n progressivel y 
adapting thei r inherite d commo n lega l traditio n t o mee t changin g loca l circumstances . 
One resul t i s tha t lawyer s dealin g wit h matter s affectin g tw o o r mor e Commonwealt h 
jurisdictions hav e greate r need s i n term s o f lega l information ; anothe r i s tha t ther e i s 
a growin g importanc e fo r privat e internationa l la w (o r th e conflic t o f laws ) i n 
intra-Commonwealth lega l affairs . Thi s latte r poin t ha s bee n wel l recognise d a t 
successive Meeting s o f La w Ministers , an d i s reflecte d i n th e concern s o f th e 
Secretariat . 

2. Sinc e 197 3 on e aspec t o f thi s concern , tha t o f securin g th e read y recognitio n an d 
enforcement o f judgment s an d order s withi n th e Commonwealth , an d o f providin g 
facilities fo r servic e o f proces s an d lega l assistanc e generally , ha s feature d o n th e 
Agenda. Professor s McClea n an d Patchet t hav e continue d thei r wor k i n thi s area , an d 
the Memorandu m o n th e La w o f Domicil e prepare d fo r thi s Meetin g i s a n offshoo t o f 
that work , whic h ha s bee n extende d t o cove r th e questio n o f th e recognitio n o f 
divorces. 

3 . A s a  resul t o f th e Barbado s Meeting , a  numbe r o f membe r countrie s hav e take n 
action o n th e Mode l Bill s concernin g Grant s o f Administratio n (Resealing) , Maintenanc e 
Orders (Facilitie s fo r Enforcement ) an d th e designatio n o f Commonwealt h Countries . I t 
is hope d tha t othe r countrie s wil l soo n fee l abl e t o tak e simila r action , s o tha t moder n 
and broadl y comparabl e legislatio n i s widel y i n force . 

The Hagu e Conferenc e 

4. A s a  resul t o f discussion s a t th e Winnipe g Meetin g i n 1975 , th e Secretaria t 
successfully negotiate d Observe r s ta tu s wit h Th e Hagu e Conferenc e o n Privat e 
International La w (which , despit e it s misleadin g tit le , i s th e leadin g internationa l 
organisation i n thi s specialis t area ) an d a n excellen t relationshi p ha s develope d wit h 
the Permanen t Burea u o f th e Conference . 

5. Th e Secretaria t wa s dul y represente d a t th e Fourteent h Sessio n o f th e Hagu e 
Conference i n 1980 . Tha t Sessio n produce d tw o Conventions , on e o n th e Civi l Aspect s 
of Internationa l Chil d Abductio n an d th e secon d o n Internationa l Acces s t o Just ice . 
Explanatory documentation , wit h advic e o n accessio n an d implementin g legislation , hav e 
already bee n circulate d b y th e Secretaria t i n respec t o f bot h thes e Conventions . Ther e 
was co-operatio n betwee n th e delegate s fro m Commonwealt h countrie s whic h ar e 
individual Member s o f Th e Hagu e Conferenc e (Australia , Canad a an d th e Unite d 
Kingdom), an d Mr . J.M . Eekelaar , wh o prepare d a  Memorandu m o n th e subjec t fo r th e 
Barbados Meeting , too k a  leadin g pa r t . Th e Convention s a re , o f course , ope n t o 
States whethe r o r not . the y ar e individuall y Member s o f th e Conference . 

6. Th e sam e 198 0 Sessio n o f Th e Hagu e Conferenc e als o produce d Draf t Article s o n 
Consumer Sale s fo r inclusio n i n a  propose d revisio n o f th e existin g 195 5 Hagu e 
Convention o n th e La w Applicabl e t o Internationa l Sale s o f Goods . Thi s revisio n wil l 
take plac e a t a n Extraordinar y Sessio n o f th e Conferenc e i n 1985 , t o whic h al l 
countries wil l b e invited , an d preparator y wor k i s bein g undertake n b y a  Specia l 
Commission restricte d t o State s whic h ar e eithe r Member s o f Th e Hagu e Conferenc e o r 
Members o f UNCITRA L (th e U.N . Commissio n o n Internationa l Trad e Law) . 
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7. Th e Fifteent h regula r Sessio n o f Th e Hagu e Conferenc e i s du e t o b e hel d i n 1984 , 
and th e majo r topi c o n th e Agend a wil l b e a  draf t Conventio n o n T r u s t s , a  matte r o f 
considerable interes t t o Commonwealt h countr ies . Th e Secretaria t wa s represente d a t 
the firs t preparator y meetin g o n th e topic , hel d i n Jun e 1982 . Th e remainde r o f thi s 
present Memorandu m i s devote d t o th e matter . 

Trusts 

8. Wit h fe w an d limite d exceptions , countrie s outsid e th e commo n la w traditio n mak e 
no us e o f th e concep t o f th e t r u s t . Thi s i s i n shar p contras t t o th e positio n i n commo n 
law jurisdictions , wher e th e traditiona l importanc e o f th e t rus t i n estat e plannin g an d 
as th e basi s o f th e la w o f charitie s i s bein g supplemente d b y mor e sophisticate d 
developments o f importanc e i n busines s an d financia l matters . 

9. So , fo r example , t rus t s ar e use d i n th e administratio n o f pensio n scheme s (an d th e 
size o f som e pensio n fund s mean s tha t thei r managers ' investmen t decision s ar e o f 
considerable economi c significance) ; ther e ar e othe r form s o f investmen t t rus t s 
(sometimes i n th e for m o f "uni t t r u s t s " ) . I n som e jurisdiction s a  for m o f "busines s 
t rus t" i s a  typ e o f commercia l organisation , relate d t o th e join t stoc k company . Trus t s 
are use d i n creatin g securit y in te res t s , i n ta x planning , an d ar e familia r i n 
bankruptcy pract ice . Eac h commo n la w jurisdictio n ha s a  slightl y differen t patter n i n 
the us e i t make s o f th e t rus t concept ; tha t fac t i s itsel f testimon y t o th e flexibilit y o f 
the concept . 

10. Th e resul t i s tha t a  lawye r i n th e commo n la w traditio n regard s th e t rus t a s a n 
essential piec e o f lega l machinery . I n intra-Commonwealt h practice , man y matters , 
involving investment , ta x planning , o r simpl y migration , wil l involv e eithe r th e 
t rus tees o r th e whol e o r par t o f th e t rus t propert y crossin g lega l frontiers . 

11. I n for m a t least , a  civi l lawye r find s th e t rus t a n alie n concept . I n som e civi l la w 
systems, ther e i s a  close d lis t o f "rea l r igh t s" , whic h mean s tha t a n interes t i n 
property mus t b e eithe r absolut e ownershi p o r a  limite d ju s i n r e alien a ( e . g . o f th e 
easement t y p e ) . A  t rus te e i s no t absolut e owner , becaus e h e owe s dutie s t o th e 
beneficiaries an d becaus e th e t rus t fun d i s no t availabl e t o satisf y th e t r u s t e e ' s 
personal deb t s . Bu t equall y h e i s mor e tha n th e holde r o f som e limite d in teres t : th e 
property i s veste d i n him , no t i n th e beneficiarie s (no r i n th e se t t lo r ) . A  no t 
unrelated featur e o f civi l la w system s arise s i n a  successio n context ; i n th e absenc e o f 
anything strictl y analogou s t o th e "administration " phase , a n "heir " ma y fin d himsel f 
personally liabl e fo r th e deceased ' s deb t s , a  situatio n mad e mor e difficul t whe n 
property i s held , o r left , "o n t ru s t " . 

12. I n practice , an d o n a  clos e examinatio n o f particula r si tuations , a  civi l la w 
jurisdiction wil l ofte n b e abl e t o achiev e result s no t dissimila r fro m thos e achieve d b y 
common la w t r u s t s . Th e exercis e bein g undertake n a t Th e Hagu e i s designe d t o se e 
whether i t wil l b e possible , generalisin g fro m tha t experience , t o enabl e civi l la w 
countries (withou t takin g t rus t s int o thei r ow n systems ) t o recognis e t rus t s governe d 
by th e la w o f a  commo n la w country . 

13. Suc h a  developmen t woul d b e o f considerabl e hel p t o citizen s o f commo n la w 
countries i n al l th e area s ( e . g . succession , investment , securi ty- interests ) i n whic h 
the t rus t i s used . Ther e woul d als o b e advantage s a s betwee n differen t commo n la w 
jurisdictions i f internationall y agree d rule s identifie d th e la w governin g a  particula r 
t r u s t , a  matte r o f som e difficult y an d doub t a t present . 

14. Th e preparator y wor k undertake n a t Th e Hagu e i n Jun e 198 2 suggeste d tha t a 
draft Conventio n o n thi s subjec t coul d b e achieved . Th e strateg y whic h seeme d t o fin d 
favour was : 

(a) t o defin e th e t rus t i n fairl y genera l terms ; 

(b) t o provid e tha t a  t r u s t , s o defined , woul d b e recognise d i n ever y 
Contracting Stat e s o tha t th e t ruste e woul d enjo y certai n power s an d b e 
under certai n obligation s i n al l suc h States ; 

(c) t o provid e a  choic e o f la w rul e whic h woul d identif y th e la w whic h woul d 
govern th e t rus t an d fi x th e precis e scop e o f th e t r u s t e e ' s powers ; an d 
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(d) t o exten d recognitio n t o t rus t s governe d b y th e la w o f an y country , whethe r 
or no t tha t countr y wa s a  Contractin g Sta te . 

Comments o n thes e point s wil l b e foun d i n th e followin g paragraphs . 

15. A  possibl e definitio n o f a  t rus t fo r th e purpose s o f th e Conventio n woul d be : " a 
t rus t exist s whe n proper ty , whethe r movabl e o r immovable , i s hel d b y a  natura l o r 
corporate perso n o r persons , furthe r t o a n instrumen t i n writ ing , a s a  fun d separat e 
from hi s ow n proper ty , wit h th e obligatio n t o administe r an d emplo y tha t fun d fo r th e 
exclusive benefi t o f on e o r mor e persons , o r fo r purposes , a s se t ou t i n th e 
instrument" . 

16. Th e emphasi s o n th e presenc e o f a  writte n instrumen t i s t o satisf y th e 
requirements o f civi l la w jurisdiction s a s t o proo f o f th e existenc e an d natur e o f th e 
t r u s t . (Th e draf t Conventio n may  contai n som e optiona l provision s fo r obtainin g cour t 
or othe r officia l certificatio n a s t o th e t r u s t e e ' s power s an d dutie s unde r th e 
governing law) . Constructiv e t rus t s wil l no t b e covered , bu t certai n type s o f 
resulting t rus t s woul d be . Ther e wil l b e n o attemp t t o specif y type s o f t rus t s 
(charitable t r u s t s , uni t t r u s t s , e tc . ) whic h ar e withi n th e scop e o f th e Convention ; a 
broad definitio n wa s fel t t o b e a n easie r an d mor e readil y understoo d approach . 

17. Muc h discussio n a t Th e Hagu e centre d upo n th e variou s situation s i n whic h a 
t rus tee unde r a  t rus t create d i n a  commo n la w jurisdictio n migh t fin d himsel f 
concerned wit h matter s i n a  civi l la w country . Fo r example : 

(i) th e t rus tee s migh t hav e t o recove r possessio n o f t rus t propert y detaine d i n 
such a  country , o r recove r debt s du e t o th e t r u s t ; 

(ii) a  disput e migh t aris e a s t o th e contro l ove r th e t rus t fun d a s betwee n th e 
t rus tee an d th e beneficiaries ; 

(iii) (relate d t o th e last ) th e beneficiarie s migh t see k t o enforc e th e t r u s t ee ' s 
fiduciary duties ; 

(iv) th e t rus te e migh t hav e t o registe r certai n propert y o n a  titl e o r shar e 
regis ter an d t o indicat e th e capacit y i n whic h h e wa s registering ; 

(v) o n th e t r u s t e e ' s bankruptcy , hi s persona l creditor s migh t see k t o reac h 
t rus t asset s i n satisfaction . 

18. I n al l thes e cases , th e civi l la w delegate s wer e satisfie d tha t ther e woul d b e n o 
undue difficult y i n recognisin g th e positio n whic h th e commo n la w governin g th e t rus t 
would indicate . A t presen t th e sam e resul t ca n ofte n b e obtaine d i n practic e b y a  civi l 
law cour t treatin g th e t rus t a s i f i t wer e som e othe r institutio n ( e . g . agency ) know n 
to it s ow n law , bu t expres s recognitio n o f th e t rus t woul d b e mor e certai n i n it s 
effects ( e . g . , i n th e agenc y analog y th e settlo r o r beneficiarie s woul d b e equate d wit h 
principals, givin g the m mor e powe r tha n unde r a  commo n la w t rus t s i tuat ion) . 

19. I t wa s howeve r clea r tha t th e recognitio n o f th e t rus t woul d hav e t o b e limite d s o 
as t o protec t mandator y rule s o f a  civi l la w syste m a s t o successio n (th e legatum , 
e . g . , unde r whic h certai n fraction s o f a n estat e pas s t o identifie d heir s an d canno t b e 
disposed o f b y will) , an d a s t o matrimona l propert y regimes ; an d possibl y othe r rule s 
based o n publi c polic y (especiall y i n th e are a o f fideicommissar y subst i tut ions , whic h 
operate almos t a s entails ) woul d als o b e protected . 

20. Th e provisiona l vie w o f thos e attendin g th e 198 2 Meetin g wa s tha t a  t rus t shoul d 
be governe d b y it s prope r law , givin g (perhap s qualified ) part y autonomy , o r failin g 
that b y th e la w o f th e initia l principa l plac e o f administration . Thi s woul d gover n th e 
essential validit y o f th e t rus t (savin g th e la w governin g succession , e tc . a s i n th e las t 
paragraph) an d th e power s o f th e t rus tee , includin g hi s powe r t o designat e successor s 
and , i n certai n cases , t o selec t beneficiarie s (thoug h th e latte r powe r wa s fel t t o 
cause som e problem s fo r som e civi l la w count r i es ) . 

21 . Ther e wa s genera l agreemen t tha t th e Conventio n t o b e drafte d shoul d b e 
"universal" , no t limite d t o t rus t s governe d b y th e la w o f Contractin g Sta tes . I n thi s 
context particula r referenc e wa s mad e t o th e positio n o f Commonwealt h countr ies , an d 
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warm mentio n wa s mad e o n behal f o f th e Permanen t Burea u o f th e helpfu l interes t an d 
participation o f th e Commonwealt h Secretariat . 

22. Muc h furthe r wor k remain s t o b e done , notabl y i n th e are a o f variatio n o f t rus t s , 
a topi c neglecte d i n th e firs t roun d o f discussions , bu t thi s brie f summar y o f progres s 
so fa r wil l perhap s serv e t o indicat e tha t th e t rus t a s a  concept , an d particula r t rus t s 
as quasi-lega l ent i t ies , ma y soo n b e mor e widel y recognised . Thi s woul d b e a 
development o f muc h importance , an d o f considerabl e benefi t fo r citizen s o f commo n la w 
countries i n part icular . 

Appreciation 

23. N o revie w o f ou r activitie s i n thi s fiel d woul d b e complet e withou t ful l t r ibut e t o 
the assistanc e an d th e scholarshi p s o willingl y give n t o u s b y Professo r Davi d 
McClean, i n Sheffield , an d Professo r Keit h Patchett , i n Cardiff . Bot h hav e give n 
generously o f thei r time , despit e thei r heav y schedules , an d eac h ha s mad e a 
significant contributio n t o th e refor m o f th e la w i n thi s increasingl y importan t area . 
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